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Mary Donnelly
School of Law, University College Cork, Cork, Ireland

Abstract

Pregnancy loss prior to fetal viability is a common experience for women worldwide — | in 4 preg-
nancies end in miscarriage. Increased recognition of the impact of such loss has put the issue of statu-
tory leave in this context on the policy and legislative agenda in an increasing number of jurisdictions.
This article seeks to help inform these debates by presenting the findings of a comparative study of
jurisdictions which have introduced such leave. From this, the article identifies two main approaches:
leave based on the sick leave model and leave based on the compassionate leave model. The article
argues that both models have strengths and limitations. What works in each individual jurisdiction
will depend, among other factors, on the way in which the jurisdiction in question addresses the
issue of leave more broadly. However, regardless of the model adopted, the article argues that
some form of statutory leave for miscarriage and other pregnancy loss should be introduced on
the basis that such leave serves to reinforce the equality agenda, provides a chance for care and recov-
ery following pregnancy loss, and serves an important expressive and educative goal in ensuring bet-
ter understanding of the impact of pregnancy loss on those who experience such loss.

Keywords
miscarriage, pregnancy loss, legislation, leave, workplace, termination of pregnancy, abortion, fetal
viability, high-income countries, workers’ rights

I. Introduction

Pregnancy loss prior to fetal viability (referred to in this article as early pregnancy loss) is a common
experience for women worldwide. While many jurisdictions make provision for statutory leave
where the pregnancy loss takes place during the later stages of pregnancy, such leave is less
common where pregnancy ends pre-viability. This means that women who need to take leave in
such situations have to fall back on sick leave, insofar as this leave is available in their jurisdiction.
This issue has received relatively limited attention, partly because it falls between employment law
and health law and partly because, despite the prevalence of early miscarriage, there is a lack of
discussion of miscarriage in the public domain.! Its incidence and associated factors are poorly
understood by general populations™® and pre-viability pregnancy loss/early pregnancy loss has
traditionally been rendered invisible and its consequences ignored.*

1. S. Meaney, P. Corcoran, N. Spillane, K. O’Donoghue, ‘Experience of miscarriage: an interpretative phenomenological
analysis’ (2017), 7 (3) BMJ Open, doi.org/20.1136/bmjopen-2016-011382.

2. In an Irish population survey less than 30% of those surveyed were aware of the incidence of miscarriage:
C. M. McCarthy, S. Meaney, R. Rice, J. Sheehan & K. O’Donoghue, ‘The general populations’ understanding of
first trimester miscarriage: A cross sectional survey’ (2020) European Journal of Obstetrics, Gynecology and
Reproductive Biology 254, doi.org/10.1016/j.ejorgrb.2020.08.042.

3. A survey of students in an Irish university found that just 20% correctly identified the prevalence of miscarriage: I. San
Lazaro Campillo, S. Meaney, J. Sheehan, R. Rice, K. O’Donoghue, ‘University students’ awareness of causes and risk
factors of miscarriage: a cross-sectional study’ (2018) 18 BMC Women's Health 188.

4. Asnoted by Austin et al in a British context ‘the subject [pregnancy loss] is not widely discussed in British society and
there is a lack of cultural scripts for dealing with perinatal bereavement.” Austin et al., ‘Effective Communication


https://doi.org/20.1136/bmjopen-2016-011382
https://doi.org/10.1016/j.ejorgrb.2020.08.042
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Recently, however, there has been greater recognition of the impact of early pregnancy loss.” As
part of this, some employers now offer employees an entitlement to leave following early preg-
nancy loss.® More attention is also being paid to the possibility of introducing statutory leave fol-
lowing such pregnancy loss.” At the time of writing, jurisdictions considering the introduction of
statutory leave include Canada;8 England, Wales and Scotland;g Ireland;10 Northern Ireland;11
and Gibraltar;12 as well as states and provinces including Alberta,13 14 Nova Scotia,15
Catalunya,'® and Oregon.'” Other jurisdictions, including Australia and New Zealand, have
recently introduced statutory leave. This article provides a comparative analysis of existing statu-
tory leave for early pregnancy loss in high income countries'® and identifies some of the common
questions that arise in providing for leave in this situation.

To do this, the article begins in Part I by placing this kind of statutory leave in context - exploring
the impact of early pregnancy loss on women and their partners and looking in outline at the other
forms of statutory leave which may be available following early pregnancy loss. It then presents the
case for the introduction of specific leave for early pregnancy loss. In Part II, the article sets out the
findings of a comparative study of statutory leave for early pregnancy loss in high-income coun-
tries.'” This has two roles: first, it establishes where statutory leave provisions currently exist

Following Pregnancy Loss: A Study in England’ (2021) 30(1) Cambridge Quarterly of Healthcare Ethics 175-187. This
statement is also true for many of the jurisdictions discussed in this article.

5. See eg. S. Quenby et al ‘Miscarriage Matters: The epidemiological, physical, psychological, and economic costs of early
pregnancy loss’ (2021) 397 Lancet 1658; L. Kessler, ‘Miscarriage of Justice: Early Pregnancy Loss and the Limits of US
Employment Law’ (2023) 108(3) Cornell Law Review 543; Z. Clark-Coates and S. Collinge, The Independent
Pregnancy Loss Review — Care and support when baby loss occurs before 24 weeks’ gestation CP 805 (Crown
Copyright, July 2023).

6. For discussion in a British context, see J. Miller and R. Suff Workplace Support for Employees Experiencing Pregnancy
or Baby Loss: Survey Report (CIPD: October, 2022).

7. See Kessler (n.5).

8. Proposal in Budget 2023 to amend the Canada Labour Code; see Global News, 31% March 2023, ‘Paid pregnancy loss
leave included in Budget 2023. But who can get it?’ https:/globalnews.ca/news/9586724/pregnany-loss-paid-leave-
federal-budget/

9. House of Commons, Bill 136, ‘Miscarriage Leave Act 2021°, amendment to Employments Rights Act 1996 https:/
publications.parliament.uk/pa/bills/cbill/58-03/0136/220136.pdf

10. Houses of the Oireachtas. (2021, March 16). Organisation of Working Time (Reproductive Health Related Leave) Bill
2021 — No. 38 of 2021 — Houses of the Oireachtas (Ireland) https:/www.oireachtas.ie/en/bills/bill/2021/38

11. Parental Bereavement (Leave and Pay) Act (Northern Ireland) 2022, (2022).

12. Gibraltar Chronicle, 16" February 2023. ‘MPs unite around motion on bereavement leave after pregnancy loss’. https:/
www.chronicle.gi/mps-unite-around-motion-on-bereavement-leave-after-pregnancy-loss/

13. Alberta government alters bereavement leave legislation amid abortion debate. (2022, May 11). Victoria News. https:/
www.vicnews.com/news/alberta-government-alters-bereavement-leave-legislation-amid-abortion-debate-100181

14. Bill 17 Labour Statutes Amendment Act, 2022, (2022). https:/docs.assembly.ab.ca/LADDAR_files/docs/bills/bill/
legislature_30/session_3/20220222_bill-017.pdf

15. Bill 203—Labour Standards Code (amended), 203 (2022).

16. El Govern de la Generalitat incorpora un permis per dol gestacional en I’ambit laboral. (2022). Administraci6 i Funcio
Publica. http:/administraciopublica.gencat.cat/ca/actualitat/221006_NOVES_MESURES_CONCILIACIO

17. Portland City Auditor, 190580 Amend Human Resources Administrative Rule, Funeral and Bereavement Leave HRAR
6.08 https:/efiles.portlandoregon.gov/Record/14706438/

18. The focus on high-income countries is in order to compare workers’ rights between countries of similar economic
standing.

19. High-income countries are defined in accordance with the World Bank index: see World Bank Country and Lending
Groups. Available from https:/data.worldbank.org/indicator/SL.POV.DDAY ?locations=XD, accessed 2 July 2023.


https://globalnews.ca/news/9586724/pregnany-loss-paid-leave-federal-budget/
https://globalnews.ca/news/9586724/pregnany-loss-paid-leave-federal-budget/
https://globalnews.ca/news/9586724/pregnany-loss-paid-leave-federal-budget/
https://publications.parliament.uk/pa/bills/cbill/58-03/0136/220136.pdf
https://publications.parliament.uk/pa/bills/cbill/58-03/0136/220136.pdf
https://publications.parliament.uk/pa/bills/cbill/58-03/0136/220136.pdf
https://www.oireachtas.ie/en/bills/bill/2021/38
https://www.oireachtas.ie/en/bills/bill/2021/38
https://www.chronicle.gi/mps-unite-around-motion-on-bereavement-leave-after-pregnancy-loss/
https://www.chronicle.gi/mps-unite-around-motion-on-bereavement-leave-after-pregnancy-loss/
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https://www.vicnews.com/news/alberta-government-alters-bereavement-leave-legislation-amid-abortion-debate-100181
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https://docs.assembly.ab.ca/LADDAR_files/docs/bills/bill/legislature_30/session_3/20220222_bill-017.pdf
https://docs.assembly.ab.ca/LADDAR_files/docs/bills/bill/legislature_30/session_3/20220222_bill-017.pdf
http://administraciopublica.gencat.cat/ca/actualitat/221006_NOVES_MESURES_CONCILIACIO
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and secondly, it allows for an analysis of how the matter is addressed in the applicable legislation.
The article identifies two broad approaches which can be taken to this kind of leave and presents the
advantages and disadvantages of each.

Il. Part I: Early pregnancy loss in context

This article is concerned with pregnancy loss prior to fetal viability and so we must begin by
defining viability. While one might expect that the definition of viability would be uniform,
there is in fact quite significant variation among jurisdictions. Moreover, in jurisdictions where
the point of viability is legally defined, the legal definition may be different to the medical under-
standing of the term.?’ In ‘lay’ language, viability means the ability of the fetus to survive outside
of the womb.?' In medical terms, viability may be defined by gestational age and/or by fetal
weight.?* The World Health Organization uses a definition based on fetal weight, setting this
at less than 500 grammes, which is broadly equivalent to 22 weeks’ gestation.*> Definitions of
viability based on gestational age range from 20 to 28 weeks of gestation, depending on the jur-
isdiction/geographical region.?* In part, this variability reflects the fact that the point of viability
changes as neonatal survival rates increase with improved technology. This can be illustrated by
two examples from high-income countries. In the United States in 1989-90, the estimated sur-
vival rate for infants born at 23 weeks’ and 25 weeks’ gestation was 15% and 59% respectively,
while by 2013-15, survival rates for the same stages of gestation were 49% and 88%, respect-
ively.? In the Republic of Ireland, in 2014 the survival to discharge rates of infants born at 23
weeks and 25 weeks was 19% and 72%, respectively,® and in 2020, survival rates for the
same gestational age were 25% and 78%, respectively.?’ Because in many jurisdictions fetal via-
bility is a relevant factor in determining access to abortion, the variation may also reflect political
or social factors.*®

20. See E. Romanis, ‘Is “Viability” Viable?: Abortion, Conceptual Confusion and the Law in England and Wales and the
United States’ (2020) 7(1) Journal of Law and the Biosciences, doi.org/10.1093/jlb/Isaa059.

21. Romanis, ibid., 2.

22. S. Quenby et al above (n.5), 1658.

23. Quenby et al ibid., 1658.

24. K. Kelly, S. Meaney, S. Leitao, K. O’Donoghue ‘A Review of Stillbirth Definitions: A Rationale for Change’ (2021) 256
European Journal of Obstetrics & Gynecology and Reproductive Biology 235.

25. Ibid., 237.

26. National Perinatal Epidemiology Centre ‘Very Low Birth Weight Infants in the Republic of Ireland: Annual Report
2014 (2016). Available from  https:/www.ucc.ie/en/media/research/nationalperinatalepidemiologycentre/
NPECNeonatalCare2014130416PressReady.pdf

27. National Perinatal Epidemiology Centre ‘Very Low Birth Weight Infants in the Republic of Ireland: Annual Report
2020°  (2022). Available from  https:/www.ucc.ie/en/media/research/nationalperinatalepidemiologycentre/
NPECVLBWannualreport2020_Final.pdf. Due to improvements in survival rates for extremely preterm infants, a
change in the threshold of viability from 24+0 weeks to 23+0 weeks gestation is recommended in Ireland in a consensus
document developed in consultation with The Clinical Programme in Neonatology, The Neonatal Clinical Advisory
Group, The Faculty of Paediatrics, The Institute of Obstetricians and Gynaecologists, and The National Women and
Infants Health Programme https:/www.hse.ie/eng/about/who/acute-hospitals-division/woman-infants/neonatology/
perinatal-management-of-extreme-preterm-birth-at-the-threshold-of-viability.pdf

28. Romanis (n.20).


https://doi.org/10.1093/jlb/lsaa059
https://www.ucc.ie/en/media/research/nationalperinatalepidemiologycentre/NPECNeonatalCare2014130416PressReady.pdf
https://www.ucc.ie/en/media/research/nationalperinatalepidemiologycentre/NPECNeonatalCare2014130416PressReady.pdf
https://www.ucc.ie/en/media/research/nationalperinatalepidemiologycentre/NPECNeonatalCare2014130416PressReady.pdf
https://www.ucc.ie/en/media/research/nationalperinatalepidemiologycentre/NPECVLBWannualreport2020_Final.pdf
https://www.ucc.ie/en/media/research/nationalperinatalepidemiologycentre/NPECVLBWannualreport2020_Final.pdf
https://www.ucc.ie/en/media/research/nationalperinatalepidemiologycentre/NPECVLBWannualreport2020_Final.pdf
https://www.hse.ie/eng/about/who/acute-hospitals-division/woman-infants/neonatology/perinatal-management-of-extreme-preterm-birth-at-the-threshold-of-viability.pdf
https://www.hse.ie/eng/about/who/acute-hospitals-division/woman-infants/neonatology/perinatal-management-of-extreme-preterm-birth-at-the-threshold-of-viability.pdf
https://www.hse.ie/eng/about/who/acute-hospitals-division/woman-infants/neonatology/perinatal-management-of-extreme-preterm-birth-at-the-threshold-of-viability.pdf
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A pre-viability pregnancy may come to an end for a number of reasons, including miscarriage,*
ectopic®® or molar®! pregnancy, and termination of pregnancy. For the general population, the idea
of early pregnancy loss is probably most frequently equated with first trimester miscarriage. It is
estimated that globally approximately 23 million miscarriages occur every year and that the
pooled risk of experiencing miscarriage is 15.3%.%2

A. Impact of early pregnancy loss

Regardless of the reason for the loss, early pregnancy loss has an impact on a range of people. This
impact can be physical (for women), psychological and economic. Physical effects include bleeding
and pelvic pain, which can continue for a number of days/weeks. Where there are complications,
physical impacts can be significantly increased and can include hospital admission for management
of miscarriage. Taking Ireland as an example, there were 50,538 hospitalisations for early miscar-
riage between 2005 to 2016.%° In the same time period, a total of 12,098 women were hospitalised
due to ectopic pregnancy.** More recent data from England records 33,352 inpatient admissions in
respect of miscarriage, ectopic and molar pregnancies in 2021-22 (a slight increase on the previous
year).”> Management of miscarriage may involve a range of procedures, including surgical proce-
dures such as D&C (dilation and curettage) to remove tissue (sometimes described as the retained
products of conception) from the uterine wall. Recurrent miscarriage is also associated with long-
term health problems, including increased risk of cardiovascular disease and venous thrombo-
embolism.*® Medical termination of pregnancy may result in cramp-like pain, heavy bleeding, or
haemorrhage; while surgical termination of pregnancy could result in (rare) complications such
as cervical injury, or infection.”’

Psychological impacts of pregnancy loss may vary depending on individual circumstances.
Women and their partners will often experience immediate and intense feelings of grief and

29. The accepted medical definition of miscarriage is loss of an intrauterine pregnancy before viability: Quenby(n. 5), 1658.

30. An ectopic pregnancy is a pregnancy where the fetus develops outside of the uterus, usually in the fallopian tube.

31. A molar pregnancy is a pregnancy where abnormal cells develop in the uterus rather than a fetus.

32. Quenby (n.5), 1658. See also I. San Lazaro Campillo, S. Meaney, P. Corcoran, N. Spillane, K. O’Donoghue. ‘Risk
factors for miscarriage among women attending an early pregnancy assessment unit (EPAU): a prospective cohort
study’ (2019) 188 (903-912) Irish Journal of Medical Science 1971. This cohort study in a tertiary hospital in the
Republic of Ireland found that advanced maternal age and high-risk pregnancy (e.g. recurrent miscarriage) were risk
factors for miscarriage in a group attending an early pregnancy assessment unit. Self-reported workplace stress increased
risk of miscarriage, while having balanced emotional well-being was associated with a decreased risk of miscarriage
after adjusting for confounding factors.

33. 1. San Lazaro Campillo, S. Meaney, K. O’Donoghue, P. Corcoran, ‘Miscarriage hospitalisations: a national population-
based study of incidence and outcomes, 2005-2016 (2019). Reproductive Health, 16 (51).

34. 1. San Lazaro Campillo, S. Meaney, K. O’Donoghue, P. Corcoran, ‘Ectopic pregnancy and hospitalisations: A national
population-based study of rates, management and outcomes (2018) European Journal of Obstetrics & Gynecology and
Reproductive Biology, 231.

35. See Clark-Coates and Collinge (n. 5), 25. Of these, 20,750 were emergency admission, with the additional trauma which
this entails.

36. Quenby et al (n. 5), 1663.

37. See S. Boyd et al., ‘National Clinical Practice Guideline : Investigation and management of complications of early ter-
mination of pregnancy. National Women and Infants Health Programme and The Institute of Obstetricians and
Gynaecologists’ (2022).
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loss.*® These feelings of grief may also be experienced by other family members, and in situations
of surrogacy or planned adoption, grief can be experienced by the intended parents. There are also
longer-term psychological impacts. A literature review published in the Lancet found clear evi-
dence of an increased risk of depression, anxiety and suicide among women who had experienced
a miscarriage.>> Women may also experience post-traumatic stress disorder for a significant time
following a miscarriage or ectopic pregnancy.*’

Finally, pregnancy loss may have an economic impact on the woman and possibly her partner,
both in terms of associated medical or counselling costs and, depending on the conditions of
employment, because of the need to take leave from work. There is also evidence that, even
where women and their partners can take leave, this economic impact creates a pressure to
return to work before feeling able to do so.*!

For some women and their partners, the impact of the miscarriage is exacerbated by the fact that
miscarriage is poorly understood by both the general public and by healthcare providers.** These
misconceptions can lead to self-blame and isolation for women and may also result in lack of under-
standing or sympathy in clinical healthcare providers.* In the Independent Review of Pregnancy
Loss in England, the authors explain that, with early pregnancy loss, the usual pregnancy care
pathway often disintegrates, leading to confusion, lack of information and choices.**

B. Generalised statutory leave provision

Two forms of general statutory leave provision may be available to someone who has experienced
early pregnancy loss. These existing forms of statutory leave also provide two models for the
framing of leave following early pregnancy loss.

The first of these is sick leave, which is statutorily provided for in most jurisdictions world-
wide.*> Depending on the jurisdiction, sick leave entitlement may be paid or unpaid. In the
United States, for example, the Family and Medical Leave Act 1993 (which applies only to employ-
ers with more than 50 employees) allows an employee who has a ‘serious health condition’ (which
explicitly includes ‘[a]ny period of incapacity due to pregnancy, or for prenatal care’) to a period of

38. See A. Kersting and B. Wagner, ‘Complicated Grief after Pregnancy Loss’ (2012) 14(2) Dialogues in Clinical
Neuroscience 187; P. Wright, ‘The pushing on theory of maternal perinatal bereavement’ in P. Black, P, Wright, &
R. Limbo (eds.), Perinatal and pediatric bereavement in nursing and other health professions (Springer Publishing
Company, 2016); for an outline of US studies, see Kessler (n. 5), 7-9.

39. Quenby et al (n. 5), 1663.

40. J. Farren et al, ‘Post Traumatic Stress, Anxiety and Depression following Miscarriage or Ectopic Pregnancy: A
Prospective Cohort Study’ (2016) Nov 2; 6(11) BMJ Open ¢0118641; J. Farren et al, ‘Post Traumatic Stress, Anxiety
and Depression following Miscarriage or Ectopic Pregnancy: A Multicenter, Prospective, Cohort Study’ (2020)
222(4) American Journal of Obstetrics and Gynecology 367.1-367.e22.

41. S. Meunier et al, "Workplace Experiences of Parents Coping with Perinatal Loss: A Scoping Review’ (2021) 69(2) Work
411.

42. Quenby (n. 5)

43. See eg. the personal experiences recounted in Kessler (n.5), 546.

44. Clark-Coates and Collinge (n. 5), 29.

45. This reflects States Parties’ obligations under Art. 7 of the United Nations International Covenant on Economic, Social
and Cultural Rights (16 December 1966, General Assembly Resolution 2200A (XXI)); see General Comment No 23
(2016) on the right to just and favourable conditions of work (article 7 of the Nations International Covenant on
Economic, Social and Cultural Rights) E/C.12/GC/23.
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leave of up to 12 weeks duration in every 12 months.*® While the employee’s job is statutorily pro-
tected during this leave, the leave itself is unpaid (unless the employer includes paid sick leave in
the employee‘s work benefits package).

In Europe, the European Social Charter states that all workers and their dependents have the right
to social security.*” All Member States of the European Union allow for sick leave and provide
some degree of compensation for income lost through social security benefits. However, because
the operation of sick leave and social security benefit are within the competence of European
Union Member States, there is quite significant variation across the Member States.*® In most
States, the period of the sick leave and the duration of sickness benefits are aligned (although
some provide for additional unpaid sick leave).*” The scope of payment/benefits available
depends on two main factors: the person’s employment status and the extent of their social security
contributions.

Some categories of workers (state employees and, depending on their employment contracts,
some other salaried employees) will have a period of entitlement to sick pay (i.e., payment by
their employer). Depending on the arrangement, sick pay may be part or all of the worker’s
salary. These workers may also be entitled to sickness benefit if the worker’s sick pay entitlement
is not of sufficient duration. For other workers, the only source of compensation available to them
will be sickness benefit. This will be calculated either as a fixed rate of previous earnings or as a
flat-rate amount.>® The position regarding workers who are self-employed varies, with some
Member States requiring that self-employed workers take out compulsory insurance to cover this
kind of situation and others making no provision in this respect.’! For workers on hourly contracts,
and workers in the ‘gig’ economy (i.e., workers whose pay is based on completion of tasks), both
sick leave and sickness benefit may be limited or non-existent. The duration of both sick pay and
sickness benefit varies substantially across Member States. In Ireland, for example, the legal
minimum entitlement to paid sick leave is five days®® while some other Member States provide
for sick pay for up to two years.>> The duration of sickness benefit also varies depending on the
jurisdiction and on the social security contributions which the worker has made.>* The second
form of leave which is potentially available is sometimes described as compassionate leave and
sometimes as bereavement leave. This kind of leave is statutorily provided for in some jurisdictions
and even where this is not the case, some employers include this kind of leave in employees’ work
benefits package. There is no EU mandate for compassionate leave, although this kind of leave
might be seen as being in line with the EU Work-Life Balance Initiative, most recently given

46. See Kessler (n. 5), 576.

47. Council of Europe European Social Charter (Revised), European Treaty Series No. 163, Art. 12.

48. S. Spasova, D. Bourget, B. Vanhercke, Sick Pay and Sickness Benefit Schemes in the European Union: Background
Report for the Social Protection Committee’s In-Depth Review on Sickness Benefits (Brussels: European
Commission, 2016). The discussion below draws on this report as the most detailed comparative study available,
although we recognise that the position in individual Member States may have changed since this study was compiled.

49. Ibid., 9.

50. Ibid., 10.

51. Ibid., 10.

52. The period of leave will increase annually to an entitlement of 10 days in 2026: see Sick Leave Act 2022.

53. Inthe Netherlands, for example, under the Wet Verlenging Loondoorbetalingsverplichting bij Ziekte (VLZ), an employee
on sick leave may be paid for up to two years. For comparative analysis, see above (n.50), 12.

54. Ibid., 13.
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legal force in Directive 2019/1158 on work-life balance.”® Where compassionate leave is statutorily
provided for, the basis for the leave and its nature and duration vary substantially across jurisdic-
tions. In Ireland, for example, there is no statutory entitlement to any bereavement leave. Other
examples include France,”® Spain,”’ Malta®® and Portugal, *° all of which provide varying
degrees of statutory bereavement leave, with length of leave typically depending on the degree
of relation to the deceased.

Both of these forms of leave (to the extent that they exist) may be available in respect of early
pregnancy loss. Sick leave (and sickness benefit) will be available to someone experiencing the
physical or psychological effects of early pregnancy loss (subject to medical certification). The
above bereavement leave models do not include early pregnancy loss explicitly, and so such
leave does not generally fit within the ambit of these schemes. However, as we will see in Part
II, several jurisdictions have employed an expanded form of the bereavement leave model to
provide for leave in these circumstances.

In countries without explicit pregnancy loss leave (at the time of investigation), some quantita-
tive or mixed-methods studies have examined what type of leave participants did take following
their early pregnancy loss. An Australian study® found that the most common types of leave
taken (across pregnancy losses of all gestations) were compassionate/bereavement leave (62%),
sick or carers’ leave (42%), and annual leave (19%). An Australian study on early pregnancy
loss®! found that women mostly took sick leave (39%) or annual leave (19%) following their
loss. An Irish study®® found that sick leave was most common (78%), followed by unpaid leave
(15%) and annual leave (12%).

C. The case for specific leave following early pregnancy loss

In considering the case for specific leave, two aspects of this policy choice must be separated. The
first is whether such leave should be provided and the second is where the cost of such leave should
lie, and specifically, whether this should be borne by employers or through the social security
system. We will look at each aspect in turn.

Although generalised sick leave is likely to be available to women in cases of early pregnancy
loss, this has some limitations. Most significantly, where sick leave (and/or sick pay/sickness
benefit) is limited in duration, women who use their sick leave to address early pregnancy loss

55. Directive (EU) 2019/1158 on work-life balance for parents and carers [2019] OJ L 188/79.

56. Employees in France are entitled to bereavement leave upon the death of their child, spouse, civil partner, or parent: LOI
n° 2023-622 du 19 juillet 2023.

57. Spain allows for two calendar days for the death of a child, grandchild, parent, grandparent, or spouse: Estatuto de los
Trabajadores (Workers’ Statute) Royal Legislative Decree 2/2015, clause 37.

58. Employees in Malta are allowed paid bereavement leave on the occasion of the death of a close family member: Law No.
432 of 2007 — Minimum Special Leave Entitlement Regulations.

59. Labour Code, Law No. 13/2023 (the ‘Decent Work Agenda’).

60. K.L. Obst, C. Due, M. Oxlad & P. Middleton ‘Australian men’s experienve of leave provisions and workplace support
following pregnancy loss or neonatal death’ (2022) 25(4) Community, Work & Family 551.

61. M. Keep, S. Payne & J.E. Carland ‘Experiences of Australian women on returning to work after miscarriage’ (2023)
26(2) Community, Work & Family 258.

62. R. Kelly-Harrington, M. Hennessy, S. Leitao, M. Donnelly, C. Murray, M. O’Sullivan, C. Dalton-O’Connor, D. Nuzum,
K. O’Donoghue. PLACES | Pregnancy Loss (under 24 weeks) in Workplaces: Informing policymakers on support
mechanisms. Department of Children, Equality, Disability, Integration and Youth; 2024.
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will have less sick leave available for other forms of illness, or may have already used their sick
leave entitlement prior to the early pregnancy loss. For some women, this will not be an issue
either because they will not require sick leave for other reasons or because the statutory schemes
in their jurisdiction are sufficiently generous. For some women, however, this will constitute a sig-
nificant disadvantage. Other possible limitations of generalised sick leave include the need for
medical certification which may limit availability (depending on the medical professional) and
the fact that such leave does not apply to partners who may also be experiencing loss and grief.

An argument for specific leave following early pregnancy loss may be grounded in both equality
and health and wellbeing norms. From an equality perspective, while not denying that the emotional
impact of early pregnancy loss may be broader, such loss has a more direct and immediate impact
on women and pregnant people. As identified above, even though women who experience early
pregnancy loss may be able to utilise generalised sick leave, they are nonetheless placed in a dis-
advantaged position with respect to men. This therefore raises questions regarding equality and
non-discrimination.

At an international level, the elimination of discrimination against women is a requirement under
Art. 11(1) of the United Nations Convention on the Elimination of All Forms of Discrimination
Against Women (CEDAW)®® and the elimination of discrimination on a range of grounds, includ-
ing sex, is a requirement under C111 of the International Labour Organization,** Art. 2 of which
requires States Parties to ‘promote by means appropriate to national conditions and practice, equal-
ity of opportunity and treatment in respect of employment and occupation.’

Within Europe, the right of workers to ‘equal opportunities and equal treatment in matters of
employment without discrimination on the grounds of sex’ is protected under the European
Social Charter.®> Additionally, in the European Union, equality and non-discrimination are recog-
nised as foundational values, protected by the Treaty on the European Union,*® the Treaty on the
Functioning of the European Union®’ and the Charter of Fundamental Rights of the European
Union.®® An extensive legislative programme has been adopted to deliver on these values. Of par-
ticular relevance to the discussion here is the Equal Treatment Directive as it applies to working
conditions, including pay.® It is arguable that the loss of the sick leave entitlements which have
been used up because of having to take leave for early pregnancy loss constitutes discrimination
under the Directive.”” However, in the absence of a ruling by the Court of Justice of the

63. UN General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, 18 December
1979, United Nations, Treaty Series, vol. 1249, p. 13 Art. 11. The elimination of discrimination is also one of the United
Nations Sustainable Development Goals: United Nations General Assembly Resolution (2015) UN Doc A/Res/70/1.

64. International Labour Organization, Discrimination (Employment and Occupation) Convention and Recommendation
1958 (Nos 111).

65. European Social Charter (revised) ETS No. 163 (entered into force 01/07/1999, Art. 20.

66. Consolidated version of the Treaty on European Union [2012] OJ C326/13, Art. 2 and 8.

67. Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C 326/47, Art. 153.

68. [2012] OJ C 326/391, Art. 21 and Art. 23.

69. Directive 2006/54/EC [2006] OJ L 204 prohibits both direct and indirect discrimination as between men and women.

70. Support for this argument may be drawn from several judgments of the ECJ/CJEU which found that where a woman
experiences disadvantages because of pregnancy-related matters, this can constitute direct discrimination: see
Parviainen v Finnair Oyj ECLI:EU:C:2010:391 (lower pay because of transfer of functions during pregnancy);
Gassmayr v Bundesminister fiir Wissenschaft und Forschung ECLIL: EU:C:2010:386 (loss of pay because unable to
work because of pregnancy); Brown v Rentokill ECLI:EU:C:331 (days lost due to leave during pregnancy used to
justify termination of contract). We would like to thank the journal reviewers for drawing this case law to our attention.
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European Union, this cannot be assumed, and so legislative provision for leave is required to
provide the necessary certainty.

From a health and well-being perspective, we are now seeing greater recognition of the physical
and emotional impact of early pregnancy loss, including in the workplace. Although studies are still
limited,”" a scoping review conducted by Meunier et al concluded that it was ‘reasonable to assume
that the reasons for returning to work will significantly affect the experience of a person returning to
work’. They continue:

Thus, their experience will be different depending on whether they return to work because they want to
resume their professional responsibilities or because they feel under pressure, guilty, judged, or poten-
tially penalized, in financial terms or in terms of career advancement.””

Similarly, a recent mixed-methods survey study in Ireland found that 85% of participants found it
difficult return to work, and half of those who returned immediately did so because they did not
want to tell anybody in their workplace about their loss. A further 10% returned out of fear of
missing a promotion or a potential impact on career progression.”> All of these findings reflect
the hidden nature and the lack of understanding of early pregnancy loss. The introduction of pro-
vision for statutory leave is important, not just because it allows a necessary space for recovery. It
also plays an expressive and educative role in signalling societal recognition of the experience of
early pregnancy loss.”* This in turn can have a broader impact on how the workplace responds to
employees’ experiences of grief.”

If the arguments in favour of early pregnancy loss leave are accepted, the question then arises as
to who should fund such leave: the employer or the state through social security benefits? This ques-
tion is beyond the scope of this article, although we suggest that the appropriate answer will depend,
among other factors, on the ways in which costs are borne in respect of other forms of
employment-related leave, including maternity leave. A relevant factor in this regard may be the
need to ensure that employers are not burdened with the costs of the leave such that they
respond by conscious or unconscious discrimination in hiring women.’®

71. Although see: W. Musodza et al, ‘Experiences of Maternity Healthcare Professionals Returning to Work Following a
Personal Perinatal Loss: A Scoping Review of the Literature’ (2021) 86(3) OMEGA — Journal of Death and Dying
https:/doi.org/10.1177/0030222821991312; K. Obst et al, ‘Australian men’s experiences of leave provisions and work-
place support following pregnancy loss or neonatal death® (2022) 25(4) Community, Work and Family 551; M. Keep
et al, "’Experiences of Australian Women on returning to work after miscarriage‘ (2021) 26(2) Community, Work and
Family 258.

72. Meunier (n.41), 417-418.

73. R. Kelly-Harrington, M. Hennessy, S. Leitao, M. Donnelly, C. Murray, M. O’Sullivan, C. Dalton-O’Connor, D. Nuzum,
K. O’Donoghue. PLACES | Pregnancy Loss (under 24 weeks) in Workplaces: Informing policymakers on support
mechanisms. Department of Children, Equality, Disability, Integration and Youth; 2024.

74. On the significance of this, see C. Sunstein, ’On the Expressive Function of Law’ (1996) 144(5) University of
Pennsylvania Law Review 2021.

75. See G. Fisk, ‘The Complexity and Embeddedness of Grief at Work: A Socio-Ecological Model’ (2023) 33(2) Human
Resource Management Review Article 100929.

76. 1t is on this basis that Art. 6(8) of the ILO’s Maternity Protection Convention (No. 183) states that individual employers
should not be required to bear the costs of the maternity benefits paid to a pregnant worker. We thank the journal
reviewers for this point.
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I1l. Part ll: Legislating for early pregnancy loss leave

The comparative study of statutory leave for early pregnancy loss was conducted in two
stages. In the first stage, we sought to establish how many high-income jurisdictions make
provision for this kind of leave and then we engaged in a close analysis of the relevant mea-
sures that exist.

A. Stage |

At stage 1, we focused on the 81 high-income countries’’ as identified by the World Bank. The
lead author undertook extensive internet searches including government information websites,
international reports on maternity and related leave, and original legislation. Search terms included
‘miscarriage’ ‘maternity’ ‘leave’ etc., and the name of the country. Where multiple sources of infor-
mation were available for each country, these were cross-referenced to ensure accuracy of informa-
tion. These searches were conducted between October and December 2022. Information was
available for 807 of 81 countries included in the World Bank high-income country list (accessed
October 2022).

Through this process, countries were identified as providing statutory leave in the case of preg-
nancy loss before the point at which viability is defined in that country (if such a definition
existed). It was found that nine countries categorised as high-income provide statutory leave in
the case of pregnancy loss before viability: Australia,”” Iceland, Macau, New Zealand,
Panama, Portugal, Puerto Rico, South Korea, Taiwan and the Canadian province of Québec.
While the study was focused on high-income countries, the study also identified several low-
middle income countries which appear to make provision for leave for early pregnancy loss.
These countries are: Brazil, Columbia, China, India, Indonesia, Nicaragua, Mauritius, the
Philippines, and Vietnam. Given the limits of the study, we were unable to subject these countries
to further analysis.

B. Stage 2

Having established the high-income countries which had applicable legislation, we then
sourced this legislation and analysed it on the basis of the following criteria: description of
the type of leave (e.g., bereavement leave, miscarriage leave); length of leave; eligibility
requirements for taking this leave; and whether this leave was paid or unpaid. In addition to
a textual analysis, key informants were sourced and contacted to verify findings and share infor-
mation about legislation in their country that was not available online. Typically, these key
informants included those working in the target country and specialising in obstetrics/midwif-
ery, research in pregnancy loss, or workers’ rights. The findings of Stage 2 are summarised in
Table 1.

77. This includes some territories and regions (e.g. Puerto Rico, St Martin) which for the purposes of this review we are
referring to as ‘countries’. In cases where federal countries had different laws for different regions or provinces,
these were treated separately for the purpose of this review.

78. No information on maternity, paternity, miscarriage, or parental leave was found for New Caledonia.

79. Note that the Australian state of New South Wales provides for more extensive leave: see Premier’'s Memorandum
M2022-09 — Paid Leave in the Event of a Miscarriage, Pre-Term Birth or When Undergoing Fertility Treatment (2022).
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C. Analysis of findings

While all the jurisdictions identified above provide some form of statutory leave for early pregnancy
loss, there is considerable variation both as regards the length of leave and the requirements to be
met before such leave is allowed. In almost all jurisdictions analysed the statutory leave is paid,
usually by employers. In broad terms, jurisdictions approach the statutory leave in one of two
ways: the first reflects the compassionate/bereavement leave model, while the second reflects the
sick leave model.

Australia and New Zealand provide examples of the first approach. Both jurisdictions already had
an established statutory right to bereavement leave, and so it was relatively straightforward to fit leave
following early pregnancy loss into this framework. In Australia, the Sex Discrimination and Fair
Work (Respect at Work) Act 2021 amended the Fair Work Act 2009 to extend the entitlement to com-
passionate leave to include an entitlement to leave following a miscarriage.*® The leave in question is
for two days and it is available to both the woman and her spouse or de facto partner. The leave is paid
by the employer at the employee’s base pay rate except for ‘casual employees’®! who are entitled only
to unpaid leave.®* Miscarriage is defined to mean a ‘spontaneous loss of an embryo or fetus before a
period of gestation of 20 weeks’.®® Thus, the leave is not available in situations of termination of preg-
nancy. To access the leave, an employee must give notice to their employer as soon as is practicable
and must advise of the expected duration of the leave.®* If required to do so by the employer, the
employee must also provide evidence that would satisfy a reasonable person of the cause for the
leave (in this case the miscarriage).85

The New Zealand legislation adopts a broadly similar format although there are some note-
worthy differences of detail. The Holidays (Bereavement Leave for Miscarriage) Amendment
Act 2021 extends the entitlement to bereavement leave under the Holidays Act 2003 to include
situations of miscarriage and stillbirth.®® “Miscarriage’ is defined as ‘the end of a pregnancy in
the first 20 weeks of pregnancy other than as a result of abortion services provided in accord-
ance with the Contraception, Sterilisation and Abortion Act 1997°.87 The duration of the leave
is three days and it is paid by the employer at a rate equivalent to the employee’s relevant daily
pay or average daily pay.®® The leave may be available to all employees who have completed
six months current continuous employment with the employer.89 The leave entitlement applies
to the woman; to her spouse or partner; and to a former spouse or partner who would have been
the biological parent of the child; as well as to someone who has undertaken to be the primary
carer of the child and their spouse or partner.”® To access the leave, the employee must inform
their employer of their intention to take the leave as early as possible.”! However, unlike the

80. Fair Work Act 2009, s. 104 as amended by Sex Discrimination and Fair Work (Respect at Work) Act 2021, s. 8.

81. ’Casual employee’ is broadly defined: see Fair Work Act 2009, s. 15A.

82. Fair Work Act 2009, s. 106.

83. Fair Work Act 2009, s. 12 as amended by Sex Discrimination and Fair Work (Respect at Work) Act 2021, s. 6.

84. Fair Work Act 2009, s. 107.

85. Fair Work Act 2009, s. 107(3). Our key informant noted that employers do not usually ask for this in practice.

86. Holidays Act 2003, s.69(2) as inserted by Holidays (Bereavement Leave for Miscarriage) Amendment Act 2021, s. 4.
87. Holidays Act 2003, s.69(4) as inserted by Holidays (Bereavement Leave for Miscarriage) Amendment Act 2021, s. 4.
88. Holidays Act 2003, s. 71,

89. Holidays Act 2003, s. 63(1).

90. Holidays Act 2009, s. 69(2)(d) as inserted by Holidays (Bereavement Leave for Miscarriage) Amendment Act 2021.
91. Holidays Act 2003, s. 64.
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position in Australia, the employer does not have an entitlement to require the provision of evi-
dence of the reason for the leave.

This model of leave primarily addresses the emotional impact of early pregnancy loss. In so
doing, it adopts a relational approach, with the New Zealand legislation in particular recognising
that the experience of grief is not just felt by the woman who has directly experienced the loss.
A key strength of the model is its accessibility; the fact of the miscarriage is sufficient to ground
the entitlement to leave. However, there are limits to this approach. The most obvious is the dur-
ation of the leave, which is likely to leave most women who experience an early pregnancy loss
having to rely at least in part on sick leave. The other limit is the blanket omission, in both jurisdic-
tions, of women who have had terminations. This seems to presume that women who have termi-
nated a pregnancy do not experience grief or loss. Yet, there is strong evidence that for some
women (and their partners), termination of pregnancy is a source of loss and grief.**** The omis-
sion of termination from the legislation serves to reinforce abortion stigma which in turn has been
shown to increase feelings of post-abortion grief.”*> Furthermore, some women experiencing
spontaneous miscarriage do not experience emotional or psychological impacts, just the physical
effects of the loss.

The second model of leave is more focused on the physical impact of pregnancy loss and
operates in a similar way to sick leave. Under this model, leave is typically available only
to the woman who has directly experienced the pregnancy loss and the leave requires
medical certification. Taiwan and South Korea provide broadly similar examples of this
kind of leave. In Taiwan, for example, the woman is entitled to five days’ leave if the preg-
nancy loss occurs in the first two months of gestation; one week of leave if the loss occurs
between two and three months; and four weeks’ leave if the pregnancy loss takes place
between three months and 20 weeks.”® However, employees are entitled to paid leave
(which is financed by employers) only if the pregnancy loss takes place after three months.
If the pregnancy loss takes place before three months, the employee has to fall back on their
pay entitlements under sick leave. This leave entitlement also arises where the pregnancy
has been terminated, although termination of pregnancy in Taiwan is lawful in only a
limited range of circumstances.’’

Another version of this kind of leave, which applies in Portugal, Panama and Puerto Rico, allows
for potentially longer leave for the woman, but this is entirely dependent on medical evaluation of

92. See C. Lafarge, K. Mitchell, P. Fox, ‘Termination of Pregnancy for Fetal Anomaly: A Meta-Ethnography of Women’s
Experiences’ (2014) 22(44) Reproductive Health Matters 191; M. Maguire et al, ‘Grief After Second Trimester
Termination for Fetal Anomaly: A Quantitative Study’ (2015) 91(5) 234.

93. For an account of the grief experiences of women and partners following diagnosis of fatal fetal anomaly, see P. Jackson
et al., ‘Fatal fetal anomaly: Experiences of women and their partners’ (2023) 43(4).

94. See J. Kerns et al, ‘Abortion Stigma and its Relationship with Grief, Post Traumatic-Stress, and Mental Health Related
Quality of Life After Abortion for Fetal Anomalies’ (2022) 3(1) Womens Health Rep (New Rochelle) 385.

95. For further discussion of bereavement leave models, see A. L. Middlemiss et al., ‘Employment leave for early pregnancy
endings: A biopolitical reproductive governance analysis in England and Wales’ (2024) 31(1) Gender, Work and
Organisation 75.

96. Act of Gender Equality in Employment 2002 as amended by Presidential Order No. 11100001911 on January 12, 2022.
In South Korea, length of leave is dependent upon gestation as follows: up to 11 weeks of pregnancy grants five days’
leave; 12—15 weeks of pregnancy grants 10 days’ leave; 16-21 weeks of pregnancy grants 60 days’ leave; and over 28
weeks of pregnancy grants 90 days’ leave.

97. See Art. 9 of the Genetic Health Law 1985.
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need. The Panama Labour Code allows for leave for pregnancy loss, but leaves the length of the
leave to be determined by the medical professional based on the employee’s needs.”® The Puerto
Rican Labour Code is more restrictive. Under this, an employee who has a miscarriage or termin-
ation which produces the same medical effects as childbirth is entitled to a period of leave which
may extend up to eight weeks.”® The evaluation of whether the pregnancy loss meets this criterion
must be made by a medical professional.

Although the sick leave model tends to focus more on pregnancy loss as a physical occur-
rence, in most jurisdictions where it operates, the leave also allows some time for emotional
recovery and expresses a societal recognition of the impact of pregnancy loss. Its most
obvious limitation is that it fails to recognise that the emotional consequences of pregnancy
can extend beyond the woman. In some iterations, this approach is also heavily dependent
on authorisation by medical professionals and, as the Lancet Review recognised, there is still
quite considerable lack of understanding of the impact of early pregnancy loss among
medical professionals.

IV. Conclusion

Increased recognition of the impact of early pregnancy loss has put the issue of statutory leave in
this context on the policy and legislative agenda in an increasing number of jurisdictions. This
article has argued in favour of the introduction of statutory leave, leaving open the question of
whether such leave should be funded by employers or by the state. It has sought to help inform
these debates by presenting the findings of a comparative study of jurisdictions which have intro-
duced such leave. While there is a range of options, most can be broadly categorised as fitting
within either a compassionate/bereavement leave model or a sick leave model. Both models
have strengths and limitations. What works in each individual jurisdiction will depend, among
other factors, on the way in which the jurisdiction in question addresses leave more broadly.
Thus, a jurisdiction which already makes statutory provision for compassionate/bereavement
leave may choose to include leave after pregnancy loss within this broader leave entitlement. A
benefit of this approach is that it easily facilitates a relational approach recognising that the
impact of early pregnancy loss may be wider than the effects experienced by the pregnant
woman. For other jurisdictions, such pregnancy loss leave may fit more comfortably within sick
leave entitlements. However, regardless of the nature of the leave, we suggest that the introduction
of statutory leave for early pregnancy loss serves to reinforce the equality agenda, provides a chance
for care and recovery following early pregnancy loss, and serves an important expressive and edu-
cative goal in ensuring better understanding of the impact on those who experience such loss.
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