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Chapter 1 Statement of Complaint*

A number of complaints were made to the Ombudsmaetalf of elderly residents in
private nursing home care. The complaints, whialrceen the rate of nursing home
subvention being paid by the Health Service ExgeutHSE), arise from the failure of the

HSE to implement the appeal decisions of the siatuappeals Officer.

In each case the nursing home resident is aag#dpensioner categorised as requiring
high-dependency care who was in receipt of thedsta@hrate of nursing home subvention.
Following appeal, the appeals officer in each asseded that the resident should be
awarded a higher rate of subvention, known asdherhative subvention". The amount
awarded in each case was, .." the balance of muhgime fees not covered by [the
applicant's] assessable income and current nuhginge subvention subject to a combined
limit of €650 per week." However, in each casetaithe time this investigation was

notified, the HSE had not implemented the decisibiine Appeals Officer.

The complainants contend that the failure ofHISE to implement the decision of the
Appeals Officer has adversely affected the eldeursing home residents and that this

failure is wrong and unfair.

The cases under investigation here were listépjpendix 1 of the original Report. In order
to protect the anonymity of the persons involveéejrtnames are omitted from this Report,

which has been anonymised for publication.

* as notified to HSE on 28 May 2009



Chapter 2 Factual Background t€omplaints

(Complainants names have been omitted in this Rép@rotect their identities. Where names

are recorded on documents in the Appendices, theg been obscured)

1. The ten cases listed in Appendix 1 of this rep@re dealt with in the Carlow/Kilkenny
Local Health Office of the Health Service ExecutiZach centres around an elderly
person who requires a high level of care. In eade cthe person is receiving care in a
private nursing home and a subvention is being pyithe HSE under the Health
(Nursing Homes) Act 1990 (as amended). The amadutiecsubvention payment
originally awarded by the HSE was the subject odppeal. In each case the Appeals
Officer made a decision to grant a higher subvanpi@ayment. The decision to grant a
higher payment was notified in writing both to tiygpellant and the HSE by the Appeals

Office.

2. The subsequent events in each case vary onlyima#ly. The events in the case of one
man and his son are illustrative of the HSE's adticall of the cases. The son had
appealed the level of nursing home subvention beaig for his father. The HSE
Appeals Officer notified the son by letter, on 28t@er 2008, that his appeal was
allowed and that his father was being granted Sardtionary payment to be made
payable .. to meet the balance of the current ngisome fees not covered by his
assessable income and the current nursing homestidov up to a maximum of €650 per
week." He was told that this payment was to be thaied to the date of his appeal in

January 2008.



3. The Nursing Home Subvention Office for Carlovikknny then added the case to a list
of cases in which alternative subvention had beearded by the Appeals Officer.
However, the HSE did not notify the family of itsti@n until contact was made by one of
the family with the Subvention Office, some two rtimlater, to enquire about the delay

in making the payment.

4. Having carried out a preliminary examinatiortred ten complaints, it seemed to this
Office that there waprima facieevidence of maladministration in the actions &f th
Executive. In particular, the Ombudsman's Officeeddhat the Appeals Officer derives
his powers and functions from statute and, haveggurd to the wording of the legislation,
it appeared that the decision taken by the HSEximhplement the Appeals Officer's
decisions may have been taken on the basis ofom®@ of the grounds identified at
section 4(2)(b) of the Ombudsman Act 1980. Accaglyinthis Office decided to carry

out an investigation of the complaints under thevjzions of that Act.



Chapter 3 Background on Nursing Hom8ubvention Payments

1. There has been much discussion and controverggent years about health service
entitlements and how they are funded. Howeves, litat necessary here to outline the
complex background which has brought about thetdn which exists in the cases now
under investigation.* All of the applicants invotv&ave been assessed by the HSE as
requiring a high level of care and as being emtittenursing home subventions towards

the costs of private nursing home care.

2. Since this investigation began, the Nursing He®epport Scheme Act 2009 has come
into operation and it is this new legislation wharrently governs the provision of State
support for people in need of long-stay care; peajrleady receiving nursing home
subvention when the 2009 Act came into operatiop o to continue with the old
arrangements. However, at the relevant time, tha&l leasis for the payment of nursing
home subventions for people resident in privatsingrhomes was contained in the
Health (Nursing Homes) Act 1990 (as amended).abm, the then relevant legal
provisions governing subventions were based ontaatial 2007 amendments to the
original 1990 Act provisions. These provisions degailed and complex. A key feature
of these provisions is that, provided certain regjuents are met, they created a right to
be paid a subvention by the HSE towards the cdgisvate nursing home care. The
main requirements to be met are that the applisaadsessed as being a "dependent
person” who needs nursing home care and that sleeoalso satisfies a means
assessment. The legislation establishes two distategories of subvention: the first is

the standard subvention, referred to in the A@ §xrescribed subvention”, and the



second is a subvention payable at a higher ratettieastandard one and which is
referred to in the Act as an "alternative subvenitidhe alternative subvention is
designed for situations in which the standard sobwee, taken together with the
applicant's assessed means, is not sufficient & astual nursing home costs without the
applicant suffering undue hardship. Payment ofhiigber, alternative subvention is
governed by section 7C(1)(b) of the 1990 Act (agreaed) which provides that the HSE
shall...."subject to subsection(6), if it is sa@sdfthat the applicant qualifies for a
prescribed subvention but is also further satidfired the applicant still cannot, without
undue hardship, pay all or any of the costs ofip@icant's care and maintenance in a
nursing home, [arrange] for a higher alternatiievemtion to be paid in lieu of the
prescribed subvention...." Section 7C(6) of tA8ALAct (as amended) contains the
proviso that, "the Executive shall only determine &mounts of alternative subventions

after taking into account the resources availablgsly the alternative subventions."

. In each of the cases involved here the Appetiised considered the applicant's financial
circumstances, the details of which were availbbold from the HSE and from the
appellant, and determined that he/she could noapdlge nursing home costs without
undue hardship. The Appeals Officer then went camtard an alternative subvention in
each case; this was instead of the prescribed atibmewvhich is the standard payment

and the basic entitlement under the Nursing Hone/&ution scheme.

. The Appeals Officer derives his functions and/@s from section 7E of the 1990 Act

(as amended) which deals with the right of an appli to appeal against the HSE



decision. Section 7E obliges the HSE to appoperaon (who may be an employee of
the Executive) to consider appeals. Section 7g@yides that "the person appointed...to
consider an appeal...shall- (a) comply with guitediissued by the Executive"; consider
any written or oral objections made by the appé&lland make a decision in writing
determining the appeal. Section 7E(4) also requhre Appeals Officer to send a copy of
the appeal decision, together with the reasonthdecision, to the HSE and to the
appellant. A further feature of the appeal systeeontained at section 7E(5) which says
that " [a]n appeal shall lie to the High Court by relevant person in respect of the

relevant decision and the Executive may cross-dppeappeal.”

5. As mentioned above, section 7C(6) of the 1960(As amended) contains the proviso
that, "the Executive shall only determine the amtewf alternative subventions after
taking into account the resources available totpayalternative subventions." The word
"after" may be of particular significance here. Bupeals Officer who decided that
alternative subventions should be paid in theseschas informed this Office that he was
not informed by the HSE of any financial consttaiprior to his making the relevant
decisions. {Neither had he been given any guidslinethe HSE regarding the procedure
for conducting appeals; section 7E(4) of the 1980(As amended) allows the HSE to
issue such appeal guidelines and the Appeals Officest comply with them, where
issued.}

*For a detailed discussion of this issue, see thd@sman'’s report dvursing Home

Subventions(January 2001) on www.ombudsman.gov.ie



Chapter 4 Response of the HSE to tB#atement of Complaint

1. In response to the notification of this inveatign, the HSE made a written submission,
the text of which is given at Appendix 2. The mpoints in the HSE submission (with
which the Ombudsman does not necessarily agresuanenarised in the paragraphs

below.

2. An alternative subvention is a discretionary-tqppayment which may be approved
where the applicant's means and the level of sulmrealready approved are insufficient
to meet the costs of nursing home care. The messessment for basic subvention is
applicable. The alternative subvention is discretiry which means there is no
entitlement to it but it may be paid in individwases taking all relevant factors into
account. The availability of the alternative sulti@mis limited by the amount of the
resources allocated for this scheme. Applicants negg to be placed on a waiting list

for payment.

3. The HSE introduced standardised guidelinesnaiy 2007 for the Nursing Home
Subvention Schem®fmbudsman Note This was at a time when the original subvention
scheme, based on the unamended 1990 Act, wais sipleration. The original
subvention scheme contained some provision fop#lyenent of so-called "enhanced"
subventions but the precise basis for such sulbvenivas confused and uncertain. The
HSE appears to regard the “new” arrangements ferraltive subvention as no more
than a continuation of the arrangements previouspface. The subvention scheme

described in Chapter 3, and analysed in Chaptarsl®, did not come into effect until 8



June 2007.) Prior to 2007, according to the H8& calculation of enhanced subvention
was operated on a case by case basis. The chamglesnented in 2007 commenced the
move towards a consistent approach across the & Health Office (LHO) areas. It
was decided that the national guideline for paynoéeinhanced (alternative) subvention
would be on the basis of the average weekly nuisorge fee for the LHO area less
€100. Where resources are available, enhancedn@itee) subvention is considered on
that basis or on the actual fee of the particuasing home, if less. If resources are not
available under the scheme, qualified applicardsive the appropriate basic subvention
and are told that they have been placed on a ditibfor additional support should
resources become available. It is a matter for &atth area to operate such waiting lists,

subject to available resources.

(Ombudsman Notethe following example, taken from a HSE file onub®ention
Application, shows the way in which the calculatfonboth the prescribed subvention
and the alternative subvention was done in the aaae applicant in late 2007 who was
over 80 at the time and who had no assets buh&6tate pension).

Basic subvention

Social Welfare pension: €210
less (allowance for over-80s) 42
Assessable Means 168 (to be paid to Nursing Home)

Basic Subvention rate payable 00 3(+ 42 from pension)



Enhanced Subvention

Average Weekly fee in LHO area €763
Assessed Means 168

Total additional subvention required 955

Basic subvention approved 342
Enhancement payable 253
Total subvention payable 595 Basic + Enhanced

4. It is important to note that the available reses within each area are applied in the first
instance to ensure the continued provision of bgs&scribed) subvention to all
qualifying applicants. This approach ensures thajualifying applicants will, at a
minimum, receive basic/prescribed subvention ofa300 per week depending on

means.

5. With regard to the appeals process, "the App@#lsers can make recommendations
with regards to enhanced (alternative) subventaaction 7C(6) of the Health (Nursing
Homes)(Amendment) Act 2007 states 'The Executiedl shly determine the amounts of
alternative subventions after taking into accotetresources available to pay the
alternative subventions.' While every effort is mad address the
concerns/recommendations of the Appeals Officaesstibvention offices may only do
so where the availability of resources permit ¢sif) It appears the HSE takes the view
that, in accordance with section 7C(6), it is fine¢ to implement the decision of the

Appeals Officer, or to implement it in part only,to delay its implementation.



6. The HSE reported changes in the circumstancesroé of the cases involved in this
investigation since the investigation was notifiedfour of the ten cases, the Appeals
Officer's decision to award an alternative subventvas implemented at the rate
specified by him but not from the date he speciffeglyment of the alternative subvention
in these cases has now been made from 1 July BD@8other case, the applicant had
been transferred to a public bed in April 200@mbudsman Note The Appeals
Officer's decisions required payment from dateBerahan 1 July 2009. In all five of
these cases, therefore, the Appeals Officer's ideaiemains unimplemented for a period
of time while in the remaining five under investiga here the Appeals Officer's

decision had not been implemented at all by the tims report was written.)



Chapter 5 Analysis - General

1. The Ombudsman's investigation in this case cosdée actions of the HSE in deciding
not to implement decisions made by the Appealsc®ffappointed by it under the Health
(Nursing Homes) Act 1990 (as amended). The Appeélser who made these
decisions has told this Office that, prior to hasideration of these appeals, he was not
informed by the HSE that decisions to grant altevessubventions would not be
implemented due to financial constraints. He desctrithe process used in the Appeals
Office when an appeal is made: a copy of the appes is sent to the local Nursing
Home Subvention office with a request for a rejpoid for a copy of the relevant file.
However, in his experience, a report is rarely insmEwhile a copy of the file is always
provided. He then considers the appeal on thes blaat all the relevant information has
been provided to him by the Executive. He has stiated that no formal notification in
relation to lack of resources was either placetherfile or communicated to him in

writing in respect of the cases which are the slgéthe investigation.

2. The HSE put these cases on a waiting list anrew, presumably, to paying the
alternative subventions awarded by the Appealx@ffat some unidentified point in the
future. However, many have been on the list foor@sterable period of time. Thus, the
families involved have been subject to a degrdeahcial hardship and distress which
would have been avoided had the Appeals Officextsstbns been implemented when

they were made.



3. Itis clear from an examination of these casekd the Appeals Officer's
correspondence with the HSE on the issue thatpggiaced the applicants on a waiting
list after the appeal decision had been made in fdneour, the HSE failed to notify either
the Appeals Officer or the appellants that it wasimplementing the appeal decisions.
The fact that the HSE was placing the successfugléants on a waiting list rather than
implementing the decisions without delay causedusion for the appellants who
naturally expected that the decisions, communicetedem in writing, would be
implemented. The Appeals Office was also allowedperate for a considerable period
of time without notice of the fact that these appkeisions had not been implemented.
For example, in one of the cases under investigdiere the Appeals Officer's decision
to grant an alternative subvention was notifiethtoparties concerned on 25 August
2008. Following representations from a TD, the Agp®©ffice wrote to the appellant a
full month later on 24 September confirming hisidien to pay the alternative
subvention. It is clear that at that point the AgdpeOffice was as unaware as the
applicant that a decision had been made by the itt6 make the payment and that the
case had been put instead on a waiting list. TheeAls Officer's decisions in the cases
under investigation here were made between ApfiBZz&hd January 2009 so, at the time
of writing this report, a number of people haverbeiting over a year for the

implementation of the Appeals Officer's decision.

4. In January 2009, following correspondence frora Office, the Appeals Officer wrote to
the HSE asking for details of how the waiting lists being operated, the criteria being

used to prioritise cases (if a prioritisation syst@as in place), and if people were being



notified of the situation concerning the operatidnhe list. He also asked to be informed
of the place on the list on which certain appefiastbod. This Office understands that, to

date, the HSE has not replied to these enquirtes the Appeals Officer.



Chapter 6 Analysis - Specific

1. The Ombudsman considers that the delay in imghéimg the decisions of the Appeals
Officer in these cases, notwithstanding that th@ieants were placed on a "waiting list",
is tantamount to a refusal to implement them. Asoderable period of time has elapsed
since the decisions were made and it is also raetéhat the affected parties were not

notified of its actions until contact was made bgrh with the Executive.

2. The HSE, in its response to the Statement ofaint, has cited the Health (Nursing
Homes) Act 1990, (as amended) as supporting itsrecin this matter. Both the payment
of the alternative subvention and the appointmedtfanctions of the Appeals Officers
are governed by that Act, so it is to this legisiatve must turn in considering whether

the HSE is correct in the stance it has adopted.
3. The alternative subvention is provideddbSection 7C of the 1990 Act, which states;

(1) ...the Executive shall determine an appliaatiafter having regard to the reports

provided to it.....in respect of the applicant, by-

(a) if it is satisfied that the applicant qualifiés a prescribed subvention,
arranging for the prescribed subvention for whiblk applicant is qualified to be

paid-
() subject to subsection (2), to the applicant and
(ii) for so long as the Executive remains so siikf

(b) subject to subsection (6), if it is satisfibdttthe applicant qualifies for a prescribed

subvention but is also further satisfied that th@pplicant still cannot, without undue



hardship, pay all or any of the costs of the apgiits care and maintenance in a nursing
home, arranging for a higher alternative subventiorbe paid in lieu of the prescribed

subvention-

(c) if the applicant does not fall within paragrafdn) or (b), refusing the application.

(2) The Executive may, at its discretion, effeetghyment of a relevant subvention to an
applicant by paying the subvention to the proprietibthe nursing home in which the

applicant is or is to be maintained.

(3) Where the Executive determines an applicatimaten subsection (1), it shall, as soon
as is practicable after the determination, giveic®in writing to the applicant of the

decision and the reason for the decision.

(6) The Executive shall only determine the amoohgdternative subventions after

taking into account the resources available to fghg alternative subventions.

4. The HSE distinguishes between the prescribedesuion and the alternative subvention
saying that the latter is"discretionary”. Thistulistion is not borne out by the legislation.
In the case of the basic prescribed subventida,tbtpayment is established when the
HSE, having gathered the relevant informationsetisfied" that the applicant qualifies for
it. In the case of the alternative subventionetitl payment is established when the HSE
(a) is "satisfied" that the applicant qualifies #oprescribed subvention and (b)fisrther
satisfied that the applicant still cannot, withautdue hardship, pay all or any of the costs

of ... care... in a nursing homdh both cases, having established the facts to its



satisfaction, the HSE is obliged by the terms efAltt to make a determination which
follows the facts. In the case of the alternatiiev@ntion once there is a finding of fact
that, even with the advantage of the prescribeglentinn, the applicant still cannot,
without undue hardship, pay all or any of the casthe nursing home then the
determination mudbe that an alternative subvention will be paitien of the prescribed
subvention. While an assessment of what constitutedue hardship” may be less
objective than, for example, an assessment of iecanfinding in relation to "undue

hardship" is not an exercise in discretion; rathigs, a fact finding exercise.

5. It is notable that while the phrase "at its tBon" is used in reference to the HSE at a
number of points in the 1990 Act, [for exampleSattion 7C(2) quoted above], it does not
use this phrase in relation to the alternative saben. Rather, the statutory formula
followed is that the HSE "shall determine an amilan” and that determination must be in
favour of the applicant where the HSE is "satisfighdit the conditions for award of
subvention are met. In the case of the prescribbdention, the conditions for award relate
to the assessed need to be maintained in a nuremg as well as to an assessment of
means. In the case of the alternative subventi@n¢onditions for award (as stated above)
are that the applicant qualifies for a prescribgavention and that, even with that

subvention, the applicant cannot meet the nursomgehcosts without "undue hardship”.

6. The HSE contends that the "availability of erdeah(alternative) subvention is limited by
the amount of the resources allocated for thisreefielt is true that the Act provides that
the amounts of alternative subvention shall berdeteed by the HSE "after taking into
account the resources available to pay the aligmatibventions". Thus, while there

may be a determination that an applicant is edttibean alternative subvention, the



amount of that alternative subvention is condittbbg the resources available to pay
such subventions. As there is no such restrictiasetermining the amount of the
prescribed subvention, and as the alternative suioreis separate from the prescribed
subvention, it seems logical that the amount ofalkernative subvention must, as a
minimum, equal that of the prescribed subventiane®the wording of the legislation,
one can envisage a situation in which the HSE wtdidermine” the amount of the
alternative subvention as equal to that of thequilesd subvention; though this would
not confer any additional benefit on the applicétawever, it would be reasonable to
expect that any such determination would be basemisiandardised approach to be

applied consistently across the country.

In dealing with an appeal from an applicant segkn alternative subvention, the
Appeals Officer is in broadly the same positionsathe HSE in making the initial
decision. This means that the Appeals Officer, igdecided that an alternative
subvention should be paid, “shall only determireedmounts of alternative subventions
after taking into account the resources availablgsty the alternative subventions”.
There is one important difference, however. Thih& the HSE, in its decision making,
is presumably already aware of any issue regairti@gresources available to pay the
alternative subventions”; whereas the Appeals @ifis not so aware unless such an
issue is raised with him by the Executive. Though is not to say that the Appeals
Officer's decision is actually determined by angwiexpressed by the HSE regarding the
availability of resources; rather, it is a factdmiah he (like the HSE in the initial
decision) must take “into account”. It is not ealyrclear from the legislation how either

deciding party (HSE or Appeals Officer) is intendedmplement the requirement to take



“account” of the availability of resources; itrsasonable, though, to expect that the
provision is intended to be applied equitably asrals subvention applicants or

appellants.

8. Inits response to the notice of this invesioyg the HSE outlined a process (see
Chapter 4, paragraph 3 above) whereby the fornmuladlculating alternative
subventions was standardised nationally in 2007lé/Nhe formula is a standard one,
because it takes account of variations in averagad of nursing homes costs in
different LHO areas, the maximum rates of awarg viaam one LHO to another. In
2008, with some additional funding being allocatbé, HSE says that it amended the
formula to provide some increase in the ratestefi@tive subvention. This would seem
to represent a reasonable approach to the implewn@mbf the provision at Section
7C(6) of the Act. However, the present situatias €xemplified in the complaints being
investigated here) appears to be that in the dasevoapplicants alternative subventions
are not being paid in some LHO areas on the baatg¢sources to make such payments
are lacking. The Ombudsman does not have informatiothe extent to which,

generally, Appeals Officers are or are not uph@diuch decisions.

9. The HSE's own statistics establish that thecemsiderable variation across the country
regarding the extent to which alternative subverstiare paid. And if there is variation,
the question arises as to whether such variatiegqustable. This is not an issue which
the Ombudsman has investigated in any detail aaalehs not purport to do so in this

investigation.

10. The HSE has published figures for each LH@ gieing (a) the number of subventions

in payment as at 31 May 2009 and (b) the numbattefnative subventions in payment



on the same date. The full details are publishégpaendix 3; however, some of these
figures are published immediately below. (NOTE: filgare for alternative subvention in
each case is a subset of the figure for those hgaijthe prescribed, basic subvention.)
It is striking that in the case of the Dublin NoEhst region, in three of its LHO areas
subventions are paid at the alternative rate ird00cases; while in Dublin Mid-
Leinster less than 50% of the total are paid abtternative rate. And in the HSE West
region, only 25% of all subventions are paid atalternative rate with the Roscommon

LHO having no subventions paid at the alternatate.r

Basic Subvention Alternative Subventidtercentage of total
receiving alternative
subvention

Dublin Mid -Leinster |1,823 862 47%
(total)
Dublin North East 1,421 1,370 96%
(total)

[3 areas in Dublin  |581 581 100%
North East]
West 3,306 817 25%
(total)

[Roscommon] 323 nil 0%




(Figures, as at 31 May 2009, supplied by HSE imango a PQ: the full table is given at

Appendix 3)

11.

12.

13.

Even allowing that nursing home costs vary adailne country, these figures may suggest
that the extent of payment of alternative subvenisonot simply a function of the variation
in nursing home costs. For example, based on figorevided by the HSE itself, average
nursing home costs in Roscommon and in Laois/Otiadybroadly similar yet Roscommon
currently (31 May 2009) pays no alternative subienivhile Laois/Offaly pays 81
alternative subventions (based on roughly the saim@ber of subventions being paid
overall in each area). And in the Carlow/Kilkenng@ area — where the complainants in
this investigation are based - 70% of all subwmtecipients are currently getting the

alternative, higher rate subvention.

In any event, the failure to pay the alterra8ubvention in the cases under investigation
here is based on the availability of funds to ttf&Hfenerally and on how those funds are

allocated across HSE regions.

It is not acceptable that the availability ofadternative subvention depends on where one
lives rather than on one's assessed need for arHigrel of nursing home subvention. It is
reasonable to expect that the HSE would arrangdfags in a manner that the provision in
particular of cash payments (whatever about otbeices) would be standardised across the
country. One cannot, for example, imagine thatDbpartment of Social and Family Affairs
would pay an old age pension to people from Donkgatefuse such a pension to people
from Mayo; or that the Revenue Commissioners walltmlv medical expenses income tax
relief to people from Dublin but refuse such ret@fpeople from Cork. One of the

motivations for the creation of the HSE in Janu2095 was to establish consistency of



service provision across the entire country. Indhee of subsidising the costs of private
nursing home care, such consistency of approachbmegme the norm under the Nursing
Homes Support Scheme Act 2009 which has now cotoeoperation. However, this
Scheme does not apply retrospectively and its impteation will not resolve the issues

raised in this investigation.

14. The key question for decision in this investiign in relation to the specific cases at issue is
whether the decisions of the Appeals Officer torawadternative subventions are binding on
the HSE or whether, as the HSE it appears to beliemay set such decisions aside on the
basis of section 7C(6) of the Act. The HSE app&aregard the outcome of the appeal as no
more than a recommendation which is not legallylinig on it. Its response to the

notification of this investigation includes theltaing:

"the Appeals Officers can make recommendationsneghards to enhanced (alternative)
subvention. Section 7C(6) of the...Act states Bxeeutive shall only determine the amounts
of alternative subventions after taking into accoiine resources available to pay the
alternative subventions.'. While every effort iglen¢éo address the
concerns/recommendations of the Appeals Offickesstibvention offices may only do so

where the availability of resources permit $sit]

To resolve this matter, it is necessary to lookame detail at the provisions in the Health

(Nursing Homes) Act 1990 (as amended) which gotleerappeal function.

15. Section 7E of the Health (Nursing Homes) A290 (as amended) provides for the appeal

system governing subvention applications:

Appeals against decisions of Executive, etc.



(1) Subject to subsection (2), a person (‘releyarson’) may appeal against a decision of
the Executive under section ...7C(1) ... by givingce in writing to the Executive not later
than 60 days after notice of the decision was gteahe relevant person under

section...7C(3) or (5), as the case may be.

(2) An appeal under subsection (1) shall-

(a) be in a form approved by the Executive, and
(b) state the reasons for the appeal.

(3) Where the Executive receives an appeal undesesion (1), it shall appointa person

(who may be an employee of the Executive) to centid appeal.

(4) The person appointed pursuant to subsectipto(2onsider an appeal under subsection

(1) shall-

(a) comply with guidelines issued by the Executivespect of the procedure to be

followed with respect to the consideration of appeal,
(b) consider any written or oral objections madethe appellant in support of the appeal,

(c) make a decision ('relevant decision'iiting determining the appeal as soon as is

practicable in all the circumstances of the case] a

(d) send a copy of the relevant decision to thevent person and the Executive together

with the person's reason for the decision.

(5) An appeal shall lie to the High Court by théerant person in respect of the relevant

decision and the Executive may cross-appeal theealp



16.

17.

(6) An appeal under subsection (5) shall be hedhgmvise than in public at the request of

the relevant person.

(7) A decision of the High Court on an appeal unsidosection (5) shall be final except that,
by leave of the Court, an appeal from the decisioall lie to the Supreme Court on a

specified question of law.

In many cases, the decision to award an atieensubvention is a decision taken at the
appeal stage where an applicant (or his or heeseptative) argues that even with the
prescribed subvention it is not possible to meetcibsts of private nursing home care. A
sub-text in many of these cases is that the aprilitas had to avail of private care because
of the failure of the HSE to provide a place inublc nursing home. It is clear that the
jurisdiction of the Appeals Officer extends to asleration of whether or not an alternative
subvention should be paid. The right of appealidest the right to appeal a decision of the
HSE taken under Section 7C(1) of the 1990 Act (asraled); this is the provision under
which, in the first instance, an alternative sulti@nis awarded or refused. The appeals in
the cases under investigation were from applicahts, though awarded a prescribed
subvention on first application, had not been awdrthe alternative, higher rate subvention;

in their appeals these applicants sought the aftemsubvention.

In considering the question of whether an Afgp@€dficer's decisions are binding on the

HSE, the following points seem relevant:

The Appeals Officer may or may not be a HSE emmoydis suggests that the legislature

envisaged the Appeals Officer as being independehe performance of the appeal

function.



The Appeals Officer's consideration of an appe#d iesult in a decisiowhich is to be
conveyed in writing both to the HSE and to the dlppe It is significant that the Act
requires the making of a decisibg the Appeals Officer; clearly, a decision isedimitive
outcome and cannot reasonably be equated (as tBéakSsought to do) with a
recommendation or an expression of concern. Thanegent that the appeal decision be
conveyed in writing to the HSE further supportsylev that the Appeals Officer, even
where he or she is an employee of the HSE, is enl#gnt in the performance of the appeal
function.

The relevant person (the subvention applicant) appeal the decision to the High Court and
the HSE may cross-appeal the appeal. Again, igrgfecant to note that the word ‘decision’
is used in the legislation and that the statusraecbto that decision is that any appeal in
relation to it is to the High Court. Such an appedhe High Court is not simply an appeal
on a point of law but would appear to involve d fatonsideration of all of the issues
resulting in a decision being taken by that Cdtiis simply not plausible to argue that a
"decision”, which is capable of being set asidéfging a full reconsideration by the High
Court, can be set aside in any manner other thahedlligh Court. There is nothing in the
legislation to support the view that the HSE madgralbr reject, or postpone implementation
of an Appeals Officer's decision. It follows thiene that the decisions of the Appeals
Officer are binding on the Executive. It followsalthat the HSE cannot seek to invoke

section 7C(6) of the Act afteeceiving the decision of the Appeals Officer.

18. In the course of these appeals, the HSE was ghe opportunity to provide the Appeals
Officer with its views and relevant information. itwas the point at which, if deemed

relevant, it would have been appropriate to rdigeigsue of financial constraints. However,



19.

the HSE did not raise the issue at that stage adlynsupplied details of the appellants’
financial, medical and other circumstances. In mlmer of other subvention appeal cases
seen by this Office, Appeals Officers have not aegdralternative subventions
notwithstanding the fact of their being satisfibdttthe applicant could not meet the nursing
home costs without "undue hardship”. In these ctisedppeals Officers had been put on
notice by the HSE that the availability of resogreeas an issue. Instead of making a
decision awarding the alternative subvention, tppeels Officers have in some instances
referred the cases back to the HSE saying thatewiey are satisfied that the circumstances
of the case are such that an alternative subvewntiahd be appropriate, they have refrained
from making a decision to that effect. Whether ot this is a valid exercise of the appeals
function, is a separate question; but it does éshathat in some cases Appeals Officers
have been made aware of an issue regarding thialaity of resources and that this should
be taken “into account” by them in determining #meount of alternative subvention to be
awarded. Given the binding nature of the decisamsppeals Officers it is clear, where the
HSE believes there is an issue regarding the dikiyeof resources, that the time for the

HSE to raise this issue is befprather than aftethe Appeals Officer makes his decision.

Had the Appeals Officer in these cases beemnrdd by the HSE that the availability of
resources was an issue this, undoubtedly, would baen taken “into account” by him in
making his appeal decisions. In the event, he wasminformed. But had he been so
informed, he would have been entitled to assunig ithéaking account of the resources
issue, his decisions should be ones which tredtsdlavention applicants and appellants,

across the country generally, in a consistent guitable manner.



Chapter 7 Response of HSE to Draft Rep

1. The draft report of this investigation was dernthe HSE on 28 October 2009. The
Ombudsman, in accordance with section 6(6) of t@isman Act 1980, offered the HSE an
opportunity to make representations to her in i@tatio the report. The response of the HSE,
received on 1 December 2009, is summarised indllerfing points, with some comments by

the Ombudsman. The full text of the responseviergat Appendix 4.

It is the HSE view that it has not failed to implemt the decisions of the Appeals Officer but

has, of necessity, delayed implementation in soamseswhile partially implementing others.

(Ombudsman note:This represents a change from the earlier resportbe Statement of
Complaint, contained in Appendix 2, in which theEH8&uggested that the Appeals Officer's

decisions were to be considered as "recommendatooig and were not binding on the HSE).

The HSE believes that it must treat equitably desson enhanced subventions which may not

have gone through the appeal process versus thushk thhave done so.

(Ombudsman note:The appeal system under discussion here has tosyabasis. There
appears to be a failure on the part of the HSEpprexiate how an independent statutory appeal
system works in practise. While an Appeals Offedecision may have consequences in terms
of precedents which would be taken into accourthlbyadministration in its decision-making
process, it should never be the case that an Ap@féiter's decision is discounted or not

implemented because it does not accord with dewssieade by the administration).

The HSE acknowledge that in the ten cases covardds investigation the basic subvention,

together with the patient's contribution, was ifisignt to meet the cost of care in the



nursing homes. The HSE say that it will implemevithout further delay, the Appeals

Officer's decision in the ten cases from the dpéified by him.

The HSE says that there were problems with theentinn scheme, which have been publicly
acknowledged by the Department of Health and Céldand that the policy decision to
replace it with the Nursing Homes Support Scheme taken with the intention of

addressing the weaknesses that had emerged widatler scheme.

The HSE acknowledges the weaknesses in internalgfi&tesses identified in this report and

says that it will take steps to address:
- the operation of the appeals process in an dgjaitaanner across the system,

- the issue of critical financial information oretsubvention scheme being made available to

Appeals Officers in advance of consideration ofesgig,

- the standard approach to the status, and impletiem of, decisions made by an Appeals

Officer and
- the communication of the position to the appétian

The HSE is taking steps to ensure that the appeat®ss is operated in a consistent way in

future appeal cases.

The HSE says that while the Appeals Officer invdlie these cases may not have been given
the specific details of resource constraints, tiees: onus on all senior officials of the HSE
to take account of the resource implications of degisions he may make. These internal
matters require to be, and will be, addressednatBr. The HSE goes on to say that while an

Appeals Officer, being independent, might not alsvbg an employee of the HSE the fact is



that, in this case, the Appeals Officer is a seamployee and, as with all senior decision

makers, was required to take account of the ressuaecailable.

(Ombudsman note:These comments indicate a serious misunderstaoditige part of the

HSE of how an independent appeal system functiMiether the Appeals Officer is a HSE
employee or an external person should be irreletatfite conduct of the appeal; an “internal”
Appeals Officer should conduct business in pregided same manner as would an "external”
Appeals Officer. To suggest that an Appeals Offigeuld in his decision-making draw on
information which is not available to the appelléiot example, the internal budgetary
restrictions of the HSE in particular areas) inthsaa lack of understanding of the quasi-judicial
process of a statutory appeal system. The AppdélsOinvolved also commented on this
misapprehension in his comments on the HSE resgortke Ombudsman's draft report. (See
Chapter 8 and Appendix 5). While it may not be idiéds not unheard of that an employee of a
public body will act as a statutory appeals officerelation to decisions of his employer and do
so in a manner which respects the obligation ttalbeimpartial and independent as between the
parties. The Appeals Officers of the Departmeradial and Family Affairs operate in these

circumstances.)

The HSE comments on the Ombudman's statement ipt€t&, paragraph 13 that it is not
acceptable that the availability of an alternasubvention depends on where one lives rather
than on one's assessed need for a higher levelrsing home subvention. It is the HSE view
that as average nursing home fees vary acros2thel® areas, to set the enhanced
subvention rate at one level only for the entirantoy would have meant that applicants in
different parts of the country with the same incosmeaild have varying levels of shortfall to

meet. The approach adopted by the HSE was conditiet®e more equitable as it meant that



in addition to their contribution based on assesseoime no applicant for enhanced
subvention would have to meet a shortfall gredtant€100 a week. The HSE notes that
since 2007, however, its capacity to increase sewbkubvention was limited and
accordingly the gap between subvention payablenarsing home fees increased with

people having to pay more than €100 a week.

(Ombudsman note:The fact that the scheme envisaged a shortfallLo0& week to be met by
the family does not accord with the view of the Quadbman that, under section 52 of the Health
Act 1970 the HSE is required to provide in-patigertvices (which includes long-stay nursing
home type care) to persons with full eligibilitydathose with limited eligibility. The

Ombudsman is currently undertaking an investigatioder section 4 of the Ombudsman Act
1980 into issues relating to the provision of inigrat services under section 52 of the Health Act

1970; the report on this investigation will be pabéd later this year.)

The HSE expects that the introduction of the Nursing Homes Support Scheme in October 2009 will

address the inconsistencies that arose in the Subvention Scheme.



Chapter 8 Response of Appeals Officer to HSE Comments on Draft Report

The Ombudsman sent a copy of her draft reporteddbpeals Officer involved and,
subsequently, sent him a copy of the HSE respankertdraft report on the basis that he is
mentioned in that response and is the subjectmEésmmments by the Executive. The Appeals
Officer's response, which is reproduced in fulhppendix 5, is concerned primarily with the

HSE's response to the draft report. The Appeale@fmade the following points:

He was never notified by the HSE of the existerfae waiting list for applicants in the South
East area who had been awarded the alternativeestibn. If he had been aware of such a
list he would have sought sight of it and takeintd consideration in his deliberation on

appeals.

The Appeals Officer agrees that it must be theathje of the HSE to treat equitably decisions
regarding alternative subventions but his expegeascthat the policy on alternative

subventions was implemented across and within malitidual area differently.

He defends the independence of the function of Algp@fficer and asserts that an Appeals
Officer who is a HSE employee is required to bé assindependent as one who is not an
HSE employee. It is his role to hear both sidesthed to take a decision in keeping with the
legislation. In relation to the contention thatdié not take account of resource implications,
he points out that in every case where an appeaiweale he sought a report from the
Executive. In most cases no report was made ame tes never mention of lack of

resources on any file.

The HSE says that the approach of the Appeals @fiicthe South East is at variance with the

approach in other offices. From his discussiong wiher Appeals Officers, he notes that



some were of the opinion that they had no roldhagpayments were discretionary (despite
the statutory position) while others, unlike hiradhbeen advised of the resource issues by
the managers in Nursing Home Sections. He was niefegmed by the HSE that his

decisions were not being implemented.



Chapter 9 Findings

1. The subvention applicants involved (identifiadhe notification of this investigation)
have been adversely affected by the actions ofibie in that the HSE has failed to
implement the decisions of the Appeals Officereitat all or, in some cases, has not
implemented those decisions fully. The adversecaffein terms both of financial loss as

well as pressure and stress arising from the H&ffi'sns.

2. The HSE is incorrect in its view that the Appe@lficer decisions are no more than
recommendations. Such decisions are binding oixleeutive. In the absence of a
decision on the matter by the High Court, the HSEat entitled to alter, defer or reject a
decision of an Appeals Officer in relation to asing home subvention application. The
actions of the HSE in the cases investigated abosefar as they involved a failure to
implement the decisions of the Appeals Officer,eviaken without proper authority

within the meaning of section 4(2)(b)(i) of the Qumlsman Act 1980.

3. In the case of appeals in relation to nursingégubventions, the HSE is not entitled to
invoke section 7C(6) of the Health (Nursing Hom&s) 1990 (as amended) aftire
giving of a decision by an Appeals Officer. In poiring to invoke section 7C(6) in these
cases, after the giving of the decisions of theegip Officer, the HSE acted without

proper authority within the meaning of section 4¢2)) of the Ombudsman Act 1980.

4. The HSE should ensure that an Appeals Officalimg with nursing home subvention

cases is given all necessary information — inclgdiviormation about the availability of



resources, where this is relevant — in the couirsieecappeal process. Failure to do so, as
happened in the cases under investigation here&degpthe proper functioning of the

appeals process.

. The actions of the HSE in these cases underntiveedroper functioning of the
independent statutory appeals process and, imagbatd, were based on an undesirable
administrative practice as well as being contrarfatr or sound administration within the

meaning of section 4(2)(b)(vi) and (vii) of the Omalsman Act 1980.



Chapter 10 Recommendation

The Ombudsman notes that the HSE has undertakeptement the decision of the Appeals
Officer in each case covered by this investigatisthout further delay. In those cases where the
decision was implemented from a later date thangpecified by the Appeals Officer, that
payment is to be made from the effective date gimghe decision. Following on from the

findings above, the Ombudsman makes the followaogmmendation to the HSE:

that the HSE identify all other cases in which aisien of the Appeals Officer (HSE
South) on a Nursing Home subvention applicationaiesiunimplemented and
ensure that these too are implemented without delagcordance with the terms of
the decision.

Ombudsman
September 2010



