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FOREWORD

I hereby submit my tenth Annual Report to the Dail and Seanad
pursuant to the provisions of Section 6 (7) of the Ombudsman Act,
1980.

c/n^{^i
Michael Mills
Ombudsman
June 1994

Michael Mills, Ombudsman
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INTRODUCTION

At the end of 1993, the Office of the Ombudsman completed its first ten
years of work.
In that time, a total of 37,122 complaints was received, of which 5,269
were outside jurisdiction. Of the 31,853 complaints examined, 6,705
were resolved in favour of the complainants, assistance was provided
in 8,525 cases, and 11,684 complaints were not upheld. A further 4,303
were discontinued or withdrawn and some 640 cases have been carried
forward into the current year.
The past ten years have been eventful ones for the Office of the
Ombudsman. The decision of the Oireachtas to set up the Office was
wise and timely. Ireland was one of the last countries in Europe to
establish an institution which had already been functioning in most
other European countries for a long number of years. It could be
argued that the system of political representation in Ireland, with
national and local politicians making representations on behalf of their
constituents, was sufficiently effective to avoid any obvious cases of
injustice; but it must have become clear to members of the Oireachtas
in the 70's especially, that, with the growth of bureaucracy and with
more and more people availing of public services, the risks of serious
injustice were increasing. It was also becoming clear to politicians that,
without access to the files, their task of trying to unravel the details of
complex cases was becoming impossible. The provision in the
Ombudsman Act of 1980 to give the Ombudsman authority to obtain
all documents immediately and without question was the most
powerful weapon in the armoury of the new institution.
The past ten years have confirmed my constant impression of the Irish
Public Service as being a service of quahty and integrity. If mistakes
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occur, and they inevitably do occur in all organisations, public and
private, they are mainly the result of overwork, the failure to take all
relevant factors into account or a misinterpretation of the law in
particular cases. A complaint of actual ill-will towards a member of the
public is very rare.
There was a considerable measure of good will from public servants
generally towards the Office of the Ombudsman in its early days. This
goodwill has increased with the years and public servants have been
more than willing to cooperate with the Ombudsman and indeed to
promote improvements in the system.
There was, unfortunately, a reluctance by some pubhc servants to
cooperate with the Office and more importantly, to implement
recommendations after my Office had carried out formal investigations
into particular complaints. It is understandable that senior pubUc
servants with long experience in particular areas should find it difficult
to come to terms with a new and what they sometimes regarded as an
mtrusive office. Several confrontations, which left everybody bruised
were undesirable but, in the end of the day, they may have been useful
m so faras they made clear to particular public servants that the Office
ot the Ombudsman would not yield on issues which were seen as
hindamental and on which reasonable recommendations had been
made.
Battles of the early years are mainly a memory now but from time to
r r n ^ ' " ' "^'^"^^''^^ f ^ «^ill encountered because some public bodies
Everllir^H
/ ? ^ ^ ' ' ' ^ ' ^ " 8"^l*y °f maladministration.
IreTclaV^^T^
after detailed correspondence and contacts, they
aOueachtas
r e t h t s ^ unless
n l e s s 'they
r " ' ^are
" ' ^prepared
° ' ' '"''''''
''^^'' ^reasonably
- " 8 - ^ d e to
to the
the
to respond
ofVhe o l h t 7^ ^ T ' ^ " ^ "^^^P"" ^^'^^ ^^' been given to the Office
of the Ombudsman. I am very glad that, over the past ten vears desnitP

occasion to use it. The implementation by pubUc bodies of
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the recommendations made by the Ombudsman over the past ten
years has effectively demonstrated the fallacy of the criticism at the
time the Office was being set up that it would be "a mouse that
roared".
The number and the nature of the thousands of complaints received
over the years have fully illustrated the great need for an independent
agency to examine complaints by the public. Many complaints had
been festering for years, causing considerable bitterness and
frustration. Some of them had been examined at the highest level in the
political system but up to the time the Office of the Ombudsman was
established they had never been subjected to independent scrutiny.
Suddenly, with the power of access to all documents available to the
Ombudsman's office, all justified complaints were capable of being
resolved. For people who have never had reason to complain about
their dealings with the public service this may appear to be a small
thing, but for people who have tried for years to obtain what they
regard as their rights, it was a huge development.
The number of complaints rose steadily in the first three years from
1984 until they had reached over 5,000 a year. The Office was barely
keeping its head above water at that stage in trying to deal with this
flood of complaints when financial cutbacks hit the Office in 1987. The
work of the Office was immediately and seriously affected. It became
impossible for the Office to fulfil its statutory obligations and I was
obliged under the provisions of the Ombudsman Act to inform the
Oireachtas of the position.
Fortunately the situation was rescued, and funds were provided to
restore a number of staff to enable the Office to get back on track again.
Since then the number of complaints has levelled off at approximately
3,000 a year. The existing staff of 33 is just sufficient to enable the Office
to deal efficiently with this number of complaints.
The resources would be stretched, however, if a large number of formal
investigations had to be conducted. Fortunately the vast bulk of
complaints are resolved without the need for a formal investigation.
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Informal contacts with the public bodies concerned and their
cooperation and goodwill are sufficient in many cases to bring the
matter to a reasonably speedy conclusion. I should like to pay tribute
to all those public servants who have cooperated wholeheartedly with
the Office of the Ombudsman over the past ten years. For those to
whom the Office still presents a problem, it would be well to come to
terms with the situation. The Office of the Ombudsman is not going to
go away.
One of the most encouraging features of the work of the Ombudsman
has been the willingness of individual government departments and
other public bodies to examine anomalies outlined by this Office in
reports over the years. A number of very important changes in the
administration of various schemes has been made with considerable
benefit to the members of the public. Some of these changes are
outlined in a separate chapter of this Report.
The decision of the Oireachtas to extend the remit of the Office in the
early years to Bord Telecom imposed some strain on the resources of
the Office because of the influx of the very large number of Telecom
complaints. That number has fallen dramatically over the past three
years following the introduction of itemised billing for telephones. This
has enabled the Office to deal with an increasing number of complaints
in the areas of Local Authorities and Health Boards which were
brought within remit at the same time as Telecom.
The path of the Office is now set firmly for the future. The Office is
accepted and recognised by the public as an independent agency
which will impartially examine complaints and will take every
possible step to have cases of genuine grievance resolved.

INTRODUCTION

As this is my final report before retirement towards the end of this year,
I should like to express my deepest appreciation to my Director, Mr
Frank Goodman, my three Senior Investigators, Mr Pat Whelan, Mr
Michael Brophy and Ms. Maureen Behan and to aU the investigators
and support staff for their dedication and hard work over the years. I
should like to thank also the first Director of the Office, Mr Dermot
Curran and his successor Mr William Fagan whose work contributed
in a major way to the development of the Office of Ombudsman in
Ireland.
TOTAL NUMBER OF COMPLAINTS RECEIVED 1984-1993
Year

Assistance Discontinued
Provided or Withdrawn

1984

2,267

723

294

400

148

171

1985

5,4%

750

643

1,086

1,161

521

1986

5,691

695

1,%3

1,277

1,426

716

1987

5,281

558

1,679

8%

1,078

502

1988

3,164

361

996

451

782

494

1989

2,948

293

1,565

624

658

358

1990

3,099

372

1,481

568

815

409

1991

3,014

411

1,129

536

909

383

1992

3,116

479

1,014

421

892

315

1993

3,046

627

920

446

656

434

37,122

5,269

11,684

6,705

8,525

4,303

TOTAL

For me, personally, the past ten years have provided a unique
opportunity for which I am extremely grateful. It has been a rare
privilege to have had the opportunity to work from the foundation
with an organisation which is capable of achieving widespread benefit
for people and to know that the Office has succeeded in resolving
thousands of complaints which in most cases would never have been
resolved without its existence.

Resolved
Not
Outside
No. of
Complaints Jurisdiction Upheld

Part
en

1 ^

^^

OFFICE OF THE OMBUDSMAN 1984-1993

In the Report of the All Party Committee on Administrative Justice
(May 1977), which recommended the establishment of the Office of the
Ombudsman, it was anticipated that "The Ombudsman, in the
discharge of his functions, will bring to the attention of the Oireachtas
those areas in which the rights of the citizen could be safeguarded
either by improved appellate procedure or, perhaps less expensively,
by the amendment of over-complicated legislation."
In the course of the last 10 years and the receipt of just over 37,000
complaints I have had occasion, in my Annual Reports, to refer to the
type of situations envisaged in the All Party Report. As a result of these
references several important changes have occurred in our legislative
and administrative system.
In a number of these cases the Office was not alone in raising the issues:
the views of the Office were part of the general concern expressed by a
number of interested parties in the need for improvements in the
system. Some of the more significant changes arising are as follows:Old Age Pensions
One of the first, and the most worrying, series of complaints to my
Office from 1984 onwards related to the unfairness which many older
people experienced in the system of "averaging" of social insurance
stamps and which precluded an estimated 2,000 people, aged 66 or
over, from obtaining Contributory Old Age Pension because they did
not meet the required minimum "average" of 20 contributions per year.
This anomaly has now been removed for many of them by the
introduction, by the Department of Social Welfare, of pro-rata pensions
for persons who have an average of 5 contributions upwards and who
came back into full insurance in 1974. The improvement is very
welcome, but 1 still continue to receive complaints from a number of

i
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older people who are unaffected by the change because they do not
meet the requirement of coming back into full insurance in 1974.

can be inequitable in the case of people whose usage of standard rate
electricity is not sufficient to use up their full allowance of free units. I
am very pleased with the recent announcement by the Minister for
Social Welfare that he intends to deal with this anomaly in the near
future thus ensuring that people who use night-rate electricity will
have the same actual benefit from the allowance as do all other
beneficiaries.

Compensation for Late Payments
An issue which led to serious difficulty, before it was eventually
resolved, was the question of restoration of the true value of money to
persons who had been incorrectly refused benefits by the Department
of Social Welfare over lengthy periods. The practice was to pay the
arrears of benefit at the rate provided for in the legislation of the
particular year. My Office contended that account should be taken of
mflation in the interim. The issue was eventually resolved as I was
prepanng to submit a special report to the Oireachtas indicating the
unfairness of paying people benefits to which they were legally
enhtled at a rate which took no account of the decline in the value of
money smce the original faUure to pay arose.

Disabled Person's Maintenance Allowance Payments (DPMA)
My staff found that people who applied for the payment of DPMA
were being paid by some health boards only from the date of approval
of their application. I pointed out to these boards that their procedure
was not in accordance with the law and that applicants for DPMA who
were found eligible were entitled to payment from the date of receipt
of their applications. The Department of Health accepted that this was
the correct interpretation of the law and new procedures were brought
into operation.

Discrimination against Husbands and Widowers
I drew attention in my Annual Reports of 1984 and 1986 to the unfair
way m which widowers and deserted husbands were treated by the
?hfn "" ' M 1 ^ ' ^y "^^'^ '"*^*^^'* *° ^^^^ ^^'^h less state assistance
to r ^ r i ^ . T T^\^
' ^ ^ ' circumstances. This appeared to me
w e Z e S U ? ' ^ ' * discrimination against men. Changes in social
Trea i^ s n T r
" ^'""S^* ' considerable improvement in this
^ shortiv W ^ l l " r "^"^^^^ ^""^ '^^ ^ ° " ^ P^^^^t Allowance and
will shortly be ehgible for a Contiributory Widower's Pension.

Income Assessment for DPMA
In my Annual Report of 1988 1 gave details of various problems in
relation to income assessment for DPMA entitlement which had been
brought to my notice. I suggested that there was need for considerable
improvement in the legislation governing this area. 1 am happy to note
that since then legislation has been enacted in respect of two of these
problems.
(1) The Disabled Person's (Maintenance Allowance) Regulations of
1991 and 1992 have clarified the position in regard to the
assessment of income where the disabled person's spouse is in
receipt of a payment from the Department of Social Welfare. Prior
to this health boards did not regard a person as eligible for DPMA
where the spouse was in receipt of a social welfare payment with
which an adult dependant allowance might be payable. Under the
new legislation, health boards can no longer consider a person in
these circumstances as automatically excluded from entitlement to
DPMA.

Dependent Domicile

(2) The Social Welfare Act, 1990, Section 38, has provided for the
recoupment of Supplementary Welfare Allowance from arrears of

Free Electricity Allowance

Xt-rTeL^'JZ^^t'" ^•''"^,™"^
'^^' '^'""^p^p
'^^^
'^ "'">"
^o 10
acTOum for the p u r p o t s o f ft„ I

f
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DPMA where a person has been receiving Supplementary Welfare
Allowance while awaitmg payment of DPMA. Prior to this, health
boards had no statutory basis for such recoupment as the
Overlapping Benefits Regulations, which govern such
recoupment from other payments, did not include DPMA. When
DPMA was awarded it was usual for health boards to reduce the
amount of arrears due by the amount of Supplementary Welfare
Allowance already paid.
Lack of Provision for Adoptive Mothers
In my Annual Report for 19901 drew attention to the lack of provision
for adoptive mothers in the area of leave from work, social welfare
payments and social insurance credits. These issues arose from a
particular complaint I received in 1990. I was not able to uphold the
particular complaint as the bodies concerned had acted correctly
within the existing law However, I suggested in my Report that
consideration should be given to the statutory provision of adoption
^""117 ^^''P*'"" ^^""^^^ (including the granting of social insurance
credits) in the case of adoptive mothers.
Ihe^VvTmmenf!* ^*^*^"''''' * ^ ^^^^^'

^^^ "^^^^^^ announced that

emnlov' Promoting legislation to provide for leave from
SfitT^t
T""' r'^'''
^"^ ^"t^"d making available a
benefi . h
""^f''' '^""^ the Unes of the existing maternity
benefit scheme for women in employment. These new

phci^rortr"JH"'*^^^'° "^^^
'^ ^^^^^^

ElSc^lItthfye:?'' *^ ^'^P*^^^ P--*'-^ -^' ^^

;:;'ui:^CtEi:ssr ^^^^^^^^^ -^ ^ -^^--^^
Public Service Widows
pensions on the
nusbands and that some Departments did not
12

^

automatically inform them of this right. One widow had failed to claim
her pension for 14 years because she was unaware of her rights. It was
agreed that in future all Departments of State would inform widows of
former civil servants of their rights in this regard.
Antiquated Law
In my 1993 Annual Report, I referred to complaints 1 had received from
householders in the County Dublin area about the fact that they had to
pay for the repair of leaks to water supply pipes between the water
main and the stopcock outside their houses.
The householders in question made the point that they had no control
over such pipes which were usually under the public road, and
furthermore, that such leaks were probably caused by the level of
traffic on the road. They could not understand how they could be held
liable for something that was completely outside their control and,
indeed, outside the boundary of their property. In the former Dublin
County Council area the Local Authority did not have responsibility
for these pipes. In addition, Dublin Corporation, who were responsible
for the supply of water in certain areas of South County Dublin, the socalled Extra Municipal Area, were also not empowered to accept
UabiUty for the service pipes in that area.
Dublin Corporation and the former Dublin County Council argued
that, in the absence of legislation that would allow them to accept
responsibility for water service pipes, the law as it stood placed
responsibility for repairs to such pipes on the householders in these
areas. The relevant legislation was the Dublin Corporation Waterworks
Act, 1861 and the Local Government (Dublin) Act, 1930 under which
Dublin Corporation accepted responsibility, within the borough area of
Dublin only, for maintaining water service pipes up to a point 9 inches
from a consumer's property.
When I first received complaints on this matter in 1984,1 carried out a
detailed examination of the relevant legislative provisions and 1
discussed them with the Department of the Environment. The
response, at the time, was that the question of changing the law in this

13
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area was being considered in the context of legislation relating to the
reorganisation of local government.

Department of Social Welfare makes allowances for PRSI and income
tax deductions and for expenses necessarily incurred in the course of
the employment. 1 can see no reason why the health boards would not
take a similar approach in relation to a DPMA applicant whose spouse
is in employment.

Last year, following a further approach, the Department reported to me
that these anomalies would be taken into account in the preparation of
new legislation arising (a) from conmiitments in relation to local
government reform contained in the Programme for Partnership
Government and (b) from the creation of new local authority structures
m the greater Dublin area.

Rent Allowance for Local Authority Tenants
Another issue, to which I have drawn attention on a number of
occasions, relates to the entitlement of local authority tenants to be paid
a rent allowance under the Supplementary Welfare Allowance (SWA)
Scheme. Some local authority tenants pay rent at a level which, if it
were being paid to a private landlord, would attract a rent allowance
under the SWA scheme. However, health boards, acting on the advice
of the Department of Social Welfare, generally refuse to pay rent
allowance in such cases even though the consequence is that the
applicants are left with a post-rent income which is, in some cases,
significantly less than that guaranteed under the SWA scheme. 1 have
pointed out that people caught in this trap are being refused the
additional assistance solely because they are renting from a local
authority rather than from a private landlord. 1 understand that the
Department of Social Welfare and the Department of the Environment
are in ongoing discussions in an attempt to resolve this problem.

I am happy to report that the Local Government (Dublin) Act, 1993
gave the three new Dublin local authorities (i.e. Fingal, Dun LaoghaireRathdown and South Dublin County Council) the power to maintain
branch pipes from the water main to the curtilage of any premises.
eJti^atef i r . ^ ^ ^ " " ^ . ^ ^ ^ 4 , in the course of the passing of their
m^tenance
" "^''^ *° ''''^' responsibility for such
Ongoing Problems

DPMA Income Test

case of other means iested^ n "r^ T
^ ^PP'-oach adopted in the
In the case of D P M r t h e i / 1
^'^^ Unemployment Assistance.
have regard t o T e gross I n c o m e ' ' 7 ? . ' ' ° ' *^^ ^^^^^ b ^ - ' l ^ - *«
allowance being m L f for t h e T - l f l ^ ° ' ^ " 8 «P«^«- with no
and PAYE Income Tax) or for ZT
"^"'"''^ deductions (e.g. PRSI
- u l t o f thisapproactomfcou^^^^^^^^^^^
- P - - - As a
to live on an income which mav nnf .
l ^ * ^ P''^^**'^^ are forced
totaUy dependent on D P r n T t h .
. T ' "^""^ *° * ^ t «f a couple
for example, where the apptam^^^^^^^
apphcants spouse is in employment, the
14

Anomalies Relating to Separated Persons
In my Annual Reports for 1991 and 1992 1 drew attention to anomalies
in relation to the different treatments afforded by the Revenue
Commissioners and by the Department of Social Welfare to persons
who are living with, but who are not married to, each other. Over the
past twelve months I continued to receive complaints regarding these
matters.

4

m

Since the Revenue Commissioners and the Department of Social
Welfare were acting in accordance with legislation, I could not uphold
these complaints. As I pointed out in earlier Reports I consider that
these are matters for the Oireachtas and the alleviation of the obvious
adverse effect is not within the competence of my Office.

15
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Assessment of Benefit and Privilege
Over my ten years in Office one of the most consistent areas of
complaint relates to the assessment of benefit and privilege in the case
of Unemployment Assistance appUcants. While acknowledging that
the difficulties arising here have been mitigated to some extent over the
years, it seems to me that there is still a serious problem to be resolved.
Where an applicant for Unemployment Assistance is living with other
people, and where those other people (typically, parents) have income,
the effect of the benefit and privilege assessment is to aUocate some of
the household income to the applicant. This has the effect of reducing
the rate of Unemployment Assistance payable. I have suggested in the
past that, whatever the merits of assessing benefit and privilege in the
case of younger people living at home with their parents, it may not be
appropriate to assess it in the case of people over 25 years of age
particularly where the applicant was financially independent prior to
becommg unemployed.
Medical Card Income Guidelines
bv'rpf?in'^\P'''^°'^'/"'^'^^'^^^^"^ ^^^^^^i«
g^^e^^Uy established
out t h . M n T '
' ' ^ ' " ' ° " ' ' guidelines. In my 1989 Report I pointed
S u c t i o n ^. Tl °^ TP^^y"'^ P^°P^^ ^^^l^g ^ "^^dical card no
fa^or PRSI T T ' "" ? ' ^ ^'"'^ ^"^^"^^ "^ ^^^P^^* °f ^i*er income
ncome Ta tJr .' """^""1 * a t t h e assessment was based not on their real
applkLt dfd noT ' 1 ? K ^ \ ^ " ' ^'^ ' "°*^""^1 i^^^"^^ ^hich the
S
par^icutarlv T ^ ^ """•' '"'"*^''" P^^*^'* ""* * - * * i s approach
eamin^r Pn ^
^ " ' ^^"^^^"^"^es for families living on low
deduction of tax anH PRQ^
T.
^ unemployment rate but, after
unempto^ent rate In tLrw H "T'''^ ^^"^ '''' ^ ^ ^ ^ ^ below the
dependeron an uneiLn
f °^ "'""^P^"' ^^^^ * e family to be

THE YEARS WORK
:^K

I

n 1993 I received a total of 3,046 complaints. This total confirms the
view that the volume of complaints has levelled off at about 3,000 per
annum. Totals for previous years were as follows:- 3,116 (1992) 3,014
(1991) 3,099 (1990) 2,948 (1989). Of the 3046 complaints I received last
year, 627 were outside my jurisdiction leaving a balance of 2,419 valid
complaints received. In addition there was a carry-over of 678
complaints from 1992 resulting in a total of 3,097 complaints to be dealt
with in 1993. Of these 2,456 were finalised during the year leaving a
balance of 641 to be carried forward to 1994.
Of the 2,456 complaints finalised in 1993, 446 were resolved in favour
of the complainant. In the case of 656 complaints, assistance in one
form or another was provided, while the number not upheld was 920.
A total of 392 complaints was discontinued and 42 withdrawn.
A breakdown of the number of complaints received within my
jurisdiction in 1993 indicates that more than half were against Civil
Service Departments and Offices. Almost one in five complaints
received was against local authorities, which represents the highest
level of complaints received in this area since the local authorities came
within my remit in April 1985. In 1986, the first full year in which local
authorities were within my remit these complaints represented 10% of
the total number of complaints received. In 1993 the total was almost
20% of the number received.
Complaints against Telecom Eireann have continued to decline. The
level has fallen to just under 14% last year from 19% the previous year.
In 1988 complaints against Telecom Eireann represented 457c of the
total received. It is evident that improvements in the administrative
practices and technology within Telecom have had an impact in
lowering the level of complaints in this area.

16
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THE YEAR'S WORK

In the past 18 months, my Office has implemented an information
technology development plan designed to improve the level of service
available, including communication with complainants and with the
bodies subject to my remit. During my term as Ombudsman I have
become mcreasingly aware of the growing influence and use of
information technology in public administration and of the
opportunities it provides for both administrators and the general
pubUc. If the technology is used to best effect, it can lead to increased
etticiency and effectiveness in pubUc administration, greater and
improved access to information on services for the pubUc, better
informed decision making by public servants and a more responsive
public service.
!nv?«H T ^ ' ' * . « '*^" ^^^^^
^"'^ development, members of my
mveshgative staff spent a week in the Offices of the Local Government
S S c e o f T H u^f"'' ^ " S ' ^ ^ ^ ^" ^^^'^ ^"d London and in the
{^3 ThUv
^T'^
Commissioner, also in London, during

Comphiints handled in 1993

COMPLAINTS

NUMBERS

Received in 1993

3,046

Outside jurisdiction

627
2,419

Total within jurisdiction
Carried forward from 1992

m

678
3,097

Total for 1993

Brccikdown of Complaints within jurisdiction Hiindlod in l')43

colleagues m the United Kmgdom for their assistance in this matter.
COMPLAINTS

NUMBERS
1,467

CIVIL SERVICE
Social Welfare

819

Revenue Commissioners

191

Envirorunent
Agriculture, Food and Forestry

157

Education

113

Other Civil Service Departments

128

LOCAL AUTHORITIES

590

HEALTH BOARDS

452

TELECOM 6IREANN

520

AN POST
TOTAL

18

59

68
3,097

10
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REGIONAL VISITS
Complaints finalised in 1993

COMPLAINTS

NUMBERS

Finalised

D

uring 1993 I continued my policy of sending staff out on Regional
Visits to centres in Portlaoise, Nenagh, Wexford, Tralee, Athlone,
Cavan and Donegal Town. Over 400 people called to these centres.

2,456

Of which:
Complaints Resolved

446

Assistance Provided
Not Upheld

656

i

920

Discontinued

392

Withdrawn

42

CARRIED FORWARD TO 1994

641

received in 1993 = 2,419

(13.7%)
(13.7%)

<"%)
•

CIVIL SERVICE

•
•
n
H

LOCAL AUTHORITIES
HEALTHS.
TELECOM
AN POST

In addition during this year I extended my service of monthly visits to
areas outside of Dublin. This is a policy which commenced in Cork in
1992 and involved staff being in attendance on a regular basis in the
offices of the Citizens Information Centres or in Social Services Centres.
The programme was initially introduced with the co-operation of the
National Social Services Board and I wish again to thank the
management and staff of the Board for their continued support of this
venture. During 1993 this service was extended to Limerick and Sligo
and is continuing in both locations. Another 450 people called to these
offices and therefore, in excess of 800 individuals were seen by my staff
outside of Dublin. In the current year I made arrangements to
commence a service in the Social Services Centre in Galway and I have
also held discussions with the Citizens Information Centre in
Waterford with a view to extending the service there.
From the response to date to the service, I am satisfied that it is a
meaningful and viable means of making the services of my Office
available locally and it also serves to make people aware of the nature
of the services provided by the Office.

t ^

(W.0%)

(51.1%)

'
i
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Part

SELECTED CASES

This chapter contains summaries of a selection of cases which were
completed during the year. I have selected them mainly because the
subject matter is interesting and the cases give an insight into the kind
of work done by my Office. They are not meant to be a representative
cross-section of the complaints 1 received during the year.
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DEPARTMENT OF SOCIAL WELFARE

Appeal Disallowed for Carer's AUowaitce
members of the order S h f
v T . ^^^ '^"^^
^ i * * r e e other
Allowance on tLlunds^^^^^^
" ^ ^ '''-''^'
« Carer's
institution. She co^^dered^hl n ' ' ^t" ^'"^^^^^^^ ^^« '^^^^erit in an
she would have qual f t d J o l t h - S
'' ''^"''^ " " ^ ' " ''"^"^^
mother in the paJent^ home.
" " ' " " ^""^ '^^ ^""^'^d after her

quite specific, and refers only to those establishments whose essential
nature is to provide residential care for persons in need of such
attention. 1 was satisfied that the essential nature of the house in
question was to provide a home for the residents, and not to provide
residential care. In these circumstances 1 could see no basis on which
the application should have been refused.
I conveyed my views to the Appeals Office and was subsequently
advised that the Chief Appeals Officer had reviewed the case, and had
allowed the appeal. As a result the complainant was paid the Carer's
Allowance from the date of application with arrears of £4,031.

family circumstances were su^h f h a ^ i T ' " ' ' ^"^ ^«^"*i«^- The
v^^as that she take up r ^ s i d e t r w ^ ' u ^ " ' ' ' ° ^ " * ^ ° " ^^^ * e mother
n ^ e m b e r s o f t h e h o u s e L l S X ^ ^ ^ ^ ^ ^ her daughter. The religious
semces to the local commun^i^ f ^ T ^ ^ ' ^ ^^^"^y by provfdi^^
ft^ndmg.Asthecomplai^TnThadV^.'w"''^'^
^ ' ^ '''''-^"^
P-bh?
hme basis, she could not contribute toSf T °^ ^'' "^°*er on a full
for the Carer's AUowance was re^^^^^^ W e h o l d . Her application
Welfare and the Appeals oZlrlnZH^•^'^ldepartment
of Social
an mshtution and, therefore dTd not s a t l ^ H * ' * ' ^ ^ ^^^ ^^^^^ent in
entiUement.
" ' ' * ' ^ ^ " ^ * e statutory conditions for

^

S ^ ^ ^
n ^ b ^ f s f d r r ^^ ""' ^ " — P - v i d e
mstituhon' « specifically defined or ^ L " " " "^««tution. The word

5 S j ? ^ ^ ^ ^ ^ ^ ^ ^ ^
,^PP-^« Officer, had
T»^tabon assigned to "institution " i ^ T ^ y - / considered that the
* e relevant regulations is
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Claim for Costs of Heart Surgery Abroad
I received a complaint from a 55 year old man who had undergone
major heart surgery in London a year earlier and whose claim for
financial assistance towards the costs incurred had been rejected by
the Health Board.

HEALTH BOARDS

Refused Diet Allowance
t r d d ^ ; 7 ^ . r t " ^ ^ - " ^ ' ^^'^'*^' «"d had been prescribed a
want an u' '*'™P^"^"^^ ^t'^"* * « « f " s a l of her Health Board to
&^ant an allowance towards the special diet for her daughter under
ons s^t^SoTtre^^h^^^^^^^^
^ ^ ^ ^ ^ ^ ^ ^ faS^^y i t h
VnZZt
! ^'^«»**' ^i^e and four children lived on long-term
Unemployment Assistance from the Department of Sodal WelfLe
I'Tuowance had b i T f ' i l ^ "^^^*^ ^'^'^ ^^^^ - « P - d e d that
diabetic diet tou?^^^^^^^
^"'^'"^^ ^* ^^« *^^i^ ^P^nion that the
similar age a^d i^l^Jl'^^^^^^^^ ^ ' ' ' ^ ' " * ^ """^^^ 'ii^* ^ ^ ^ g-1 °f

income ffom ^ ^ : ^ o ^ T ^ X : r '

' ''''''

'' ^'^ '^^

''^''

'^"^i^tZ\llV:^u
*^* * r ^ ^ - l y - " I d - t - e e t the cost of
consultant p h ^ ^ n i ^ ^ l ? ^ ' ^ ^
' -"t^^^t^d the relevant
> e s c r i b e d ^ d S ? an in^^' " ^ f ^ ,^«^^d who advised me that a
treatment and s L does h Z o T d r ^ ''''^''''
P^^* ^' ^^^ -^dical
outlined by our d i e S r i a k f ? ' * " ' * ^ y *° * ^ dietary regime as
was the subject of agreed c o s t n ? ' w ^ ' ^ ' ' ^ *^* * ^ P^^«'"bed diet
Dietetic Institute a n d ^ T o t h e r S h ^ T * ' ^"^^ Nutrition and
that a dietary supplemem wo^W^^^^^^^^^^ ^ ^ - ^ - s t i n g s indicated
tn that Health Board area.
^"^^^ ^""'^nmstances, be payable
I conveyed the results f
g u e s t e d that they review S ; L T e S i ; ? n ? l * ° the Health Board and
agreed to pay a supplement o £17 2n 1
'"T^''"' * ^ " ^ ^ 1 * ^ ^°^^d
date of application. Tile Board also L I H "^'"^^ ^ ^ * ^«^^t fr«n^ the
a bn^der review of the general S u e ! ? ! ^ '
^ ' ^ ^'"^ '"'"^ated
c^Hn ' . T ^ "-^"^t^ would S col?H ' ^ supplements and that,
aSTfnr''*'''"^^^"tri«onandDSe^^^^^^^^ ' " * ^ ™"t^^t «f * e
and .mplemented, in another H ^ i X ' ^ ; , " ; ^ ^ ^ ^ * ^ ' - already agreed
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This man had been in the care of his local general hospital - as a public
patient - for several years and had gone to London for treatment only
because he had been given to believe that there was no further
treatment available for him in Ireland. The London treatment had
proven quite successful. However, he had incurred costs of about
£20,000 and he felt that, as a pubHc patient in Ireland, the Health Board
should make a substantial contribution towards these costs. His
family's resources were limited and he had borrowed to finance most
of the costs. He felt the Health Board's refusal to contribute to these
costs was quite unfair.

Background
In 1982 the complainant had undergone a quadruple heart by-pass
operation as a private patient. However, he was unable to continue
paying private health insurance and in 1984 was awarded a medical
card by his Health Board. From that time onwards his medical
treatment was provided as a pubUc patient and he was in the care of a
consultant physician at his Health Board general hospital. In May 1989
the complainant suffered a heart attack. Later in that same year (1989)
he was referred from the general hospital to the nearest regional
hospital for an angiogram. This showed that the by-pass procedure
carried out in 1982 was no longer effective. The complainant says that
he was given to understand that, following discussion at the regional
hospital between his consultant physician and the cardiac specialist, it
was concluded that further surgery was not an option in his particular
case. At about this time also - late 1989 or early 1990 - the complainant's
wife says she was told by the consultant physician that there was
nothing further that could be done for her husband.
The complainant's condition remained quite poor and in early 1991 the
complainant and his wife had a discussion with the consultant
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physician regarding the possibility of further treatment. The consultant
old them that the only possibility which remained was for him to refer
the patient to the National Heart Hospital in London. The patient
agreed to this and received an appointment in London for early June

I^as seeTitt'^l* ^ ^ " 7 ? ^ " ^ ^ ^ by his wife) traveUed to London and
tod haUn fl.^H ""'^'i-'"^""' ''''• ^°"°^^"8'^angiogram, he was
S

successTi V ; ' " ' ^ ' ' ^ "^^ ' ^ ^ ^ ' ^ °^* ^ ^ ^ - days late7and

Costs of treatment abroad
h ^ w ' & h ^ m ' ^ e t t h f r " " * f"' ^^^ -^^^ ^^'^ - ^ 1 - i ' ^ - °f
as to the e S orthese T
T " ^ ^ ' ^ " ^" ^"^ ^^^"*' " ^^« ""^l^^r
have surge^or wtt^^^^^^^^^^ "" * ' ^ '*''' '^^^ ^ ^ ^ ^ ^ - ^ ^ ^ he would
going
to^LLlto*
e X ' ^ d ''^'''
' ^ ^^"^^ '-''• ^^^^ *"
borrow
from
m
e
m
b
e
r
r
S
e
L
L
J
v
l
r
"
'
"
^™
8 — *While
« *«
in London, and after u T ! H u ^
^^'^""^" '^°'*^
^"^ing.
-quired, they mad U h t f fin^^^^^^^^^ ^^^" ^^^* ^"^^ery would be
Ultimately the total c X o V Z T ^ f ' ^ " ^ " " ^ " " * ' ^ ^ ^ ^^^ ^^^^^Y£20,000; of this, £12 000 was boi^^ ' ' ! f ? ' " * ^" London amounted to
of £8,000, was met C
T epersonal
r s o r savmgs
^""^and
* 'bank
'^"^^^
^'^d * e balance
rrom
loans.
^at-tS:r^^^^^^^^^
- ' ^ before the operation took
of the possibility of the S h B o T "^'"^^ ^ ^ - - ' in general terms,
the treatment abroad. The r Z " i
"^""^^buting towards the costs of
Community Welfare Officer seTkin.
* ^ ' contacted the local
He was given a form to compT4 T h i t r T . ^ " ^is brother's behalf.
consultant physician. U n f o ^ a t e ^ ^ i " " ^"^ *° ^e completed by the
form was left with his secr^a ' S
T ^ ^ * ' ^ ^ ^^« ^^^y - " d the
^ e a,e form had been compSe^^^^^^^^^
° " ^is return. By the
had already undergone the su g e ^ ' j L O T ' " ' * ' " * * ' complafnant
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The application for financial assistance was eventually decided in late
August 1991 when the Health Board rejected the appUcation. In its
letter to the complainant the Health Board did not give any basis for
this decision. At the same time the Health Board wrote to the
consultant physician informing him of the decision. While this letter
did not give a clear reason for the rejection, it did outUne in some detail
the criteria followed in deciding whether the costs of medical treatment
abroad can be refunded. The criteria outlined were as follows:
"a) The application to refer a patient abroad must be assessed
before that patient goes abroad except in cases of extreme
urgency.
b) Medical evidence must be provided by a hospital consultant
giving details of the condition from which the patient suffers
and of the type of treatment envisaged.
c) It must be certified by the consultant that:
(i)
the treatment concerned is not available in this country,
(ii) there is an urgent medical necessity for the treatment,
(iii) there is a reasonable medical prognosis,
(iv) the treatment is regarded as a proven form of medical
treatment,
(v) the treatment abroad is in a recognised hospital or other
institution and is under the control of a registered
medical practitioner".
Shortly after this rejection, a local councillor made representation on
behalf of the complainant. It was pointed out that the complainant had
not been made aware of the rules governing the Treatment Abroad
Scheme and that he had not realised that it was necessary to get
approval from the Health Board in advance of the treatment. In
addition, it was pointed out that the complainant had been advised
that there was no further treatment available for him in Ireland.
At about the same time the consultant physician involved wrote to the
Health Board - his own employer - making the following points:
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-

Abroad Scheme and encompasses provisions of an EU regulation
whereby the health authorities in one member state may refer a patient
to the health authority in another member state to provide treatment
not available in the state of residence.

that medical evidence had been provided as to the
condition of the patient;
that he had ahready confirmed that the treatment was not
available in Ireland;
that there was an urgent medical necessity for the treatment.

The consultant said that he regretted that an application to refer the
pahent abroad had not been made in advance but that he had not been
aware of the need for this. The consultant commented: "I did what I
had to do m the best interest of the patient. The patient's well being is
a teshmony of what has been done". In early October 1991 the Health
n h v ? ^ ' ' ' ? ° K l'^ *^ ^^*^ * " councillor and to the consultant
E T K
^,",^°*'^^^« * ^ "message was that the original decision was
^ f o i £ h i Ih ^ H T , ° ' ? ' ' " " ^ " 1 * ^ " * Physician^he Health Board

sxiraii'c:^:;^,^ *^'-'"-'-' ^^-^ ^^^- ^^^ ^H e a ^ S T a t p t*"""' " " * ' '''' "^^^ "^^^^ *« * e Department of
maStain^d i t r d r ^ ' ' " ' ' ' ^ ' ^ ''"^'^^'^ ^^ * ^ " ^ ^ 1 * Board which
w:^^,
T thTcom'S^^^^^^
° ' ^ ° to
"^'"^^
P^y^^^t- ^^^^V' ^ October
me complamt was "made
my ^"y
Office.
ExaminaHon of Complaint
In December 1992 the HeaUh Rr^cr-A
r e s p o , ^ ,„ „„Hflca,io; of Lt c ^ m l r T T ' - . ' " ' " " ' ' ""S • "
making a contribution fr^,.,, A f°°^P^^"^t " * a t it was considering
accordlgtoTHeahhrarH
\AT
^ ^ " " ^ ^ - ™ s contribution^
haniship^ a r i W from t7r'
7 T^ ^ ' ^ recognition of the financial
i n f o n n £ m e t h ! t X d e X % o r a f ' ^^""^^ ' ' ' ' * ^ ^''^'^
without prejudice basis" Thp
.
^ Payment of £4,377 "on a
decision and I did not conJdP^rT
"^^^ "°* ^^^^^'^"^ ^ i * * i s
ciixumstances. Accordineirin! i^^^P^y""^"* *° ^^ adequate in the
ccordmgly, I decided to continue my examination.
The Department of Health had
to cover situations where frea J p ^ f ^ * ^ f ^ ^ s to the health boards
not available in Ireland a n ^ ^ S u s T " ^ " ' ^ ^ ' ^ ^^ ' P ^ « - * ' ^^
abroad for the freatment. T h i s T L ' , r ^ ' ' ^ ' ^ ^« ""efer that patient
• ihis IS, generaUy, referred to as the Treatment
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From my enquiries 1 established that the consultant physician at the
local hospital, who had referred the patient to the National Heart
Hospital, had not advised him of the existence of the Treatment Abroad
Scheme. It seemed self evident that the patient's failure to apply for
assistance in advance of his trip to London might be directly attributed
to the fact that he was unaware of the existence of the Treatment
Abroad Scheme. I felt that it would be unreasonable to expect the
patient, or indeed the public in general, to be aware of the provisions
of this scheme unless they had been specifically advised of its
existence. On the basis of the documentation available, it appeared
likely that the complainant would have come within the provisions of
the scheme, had he applied in advance of going to London. This
seemed to be the case as the consultant physician had subsequently
certified that he complied with all medical and related requirements.
In short, it appeared that the only criterion of the Treatment Abroad
Scheme not satisfied was that the application should have been made
in advance of the treatment.
In the course of my examination it emerged that, whereas the patient
himself had not contacted the Health Board prior to his trip to London,
members of his family had contacted the Board while he was in
London and before the operation was performed. It emerged that his
brother and sister - who made these contacts with the Health Board said that they had not been told that it was crucial that an application
should have been approved in advance of the treatment commencing.
Had they been made aware of this requirement, it would have been
open to the patient to delay the actual surgery until such time as an
application had been made.
A further consideration was that when the patient's sister called to see
the consultant physician, with a view to having him complete an
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apphcation form for assistance, he, unfortunately, was away on leave.
" t h l S r > ' ^ t r r T ' * " ' ' ' " ^^^^^^^ *^^ consultant physldan
pr
* e s Kas a matter
""'f. ofr urgency.
' ' " ' " ^''^^'
*° h^^^ ^^d * ^ application
processed,

f o r l " t r u l ^ ' ? ? ^ " " " ^ ' ' ' ; ' . ' ^'^* *° ^^ ^^1^^^"* ^^« *^^ Prin^Ple of
torce majeure. (The term, hteraUy, means an "overwhelining force"
h a s t S T h T t l T " " " , " ^ " " '^'^^'- ^^ ^ - « P - " CouTtof Justice
no S n t d t o T b t l ?P^'^^*^°" «f * - principle of force majeure "it is
sense o u i s „ ' f ° ^ " * ' impossibiUty but must be understood in the
T c o n e X e o'f^h'h^^^^^^^
* ^ ^""^^^ -' '^^ -dividual,
not h a v e T e r a ^ J i ^ e d e C ^ ^ ^ ^
f T " " ' ^ " ' " ^ ^^^^' ^^"^'^
principle is a featu e o H h ^ ^ 0 ^ 1 F " " " " ' f ^ ' " ^ ' ' - ™ ^
specifically referred to in Ihp PIT
? - ^ European Union and is
patient J m o n r m e X i f / ' ^ " ^ ' ^
^°''™^"8 '^' ^^"'^^"S «f «
relevant EU reLTatSn^^^^^^^
. r * " " " ^""^ '"^'^i^^l treatment The
treatment in another rembe^^^^^^^ * . f ' " "^^^^ *« ^^^" «^ -^^ical
specific form (ForS E l l t wh ch''
f T ' ' ' " ^ ^"^^^^^^ " ^ - * ^ ^ - ^ ^
admission to h o s p T a l T r E u t e u l T t "
vf ^'"''"'^^^ ^* *^^ P « - * ^^
E112 may be issued r e t ' o s S v e ^ l f T
""''' ^^""'''^^ * ^ * P ^ " "
cam^ot be drawn up b e f S n d ^ t n ' ' ' ' ° ' ' ' "^ ^^^^^ ^ ^ j ^ " ^ ^ ' ^^
guidelines on the broader i e a t a e n t Ah ° T / ? " " * ^^ "^^^^^'s own
waiving of the advance apnlic^fon " ^ ^'^""^" "^^^ P^°^i^^ f«^ «
urgency-.Frommvexa "i^r r ""':^'I"\^^"^-t " - cases of extreme
and approval was L t , S l T a , . b s o H '" "'^ *^* P"«^ application
were grounds for considerTnrthat t ^
advance approval requirement 1
f""'^ ' ° "^^P^y with the
notify the patient of the e x X ; o^^
''"'' '''''' ^^"^ ' f^i^^^e to
•nto the category covered b y X prin^nl T ^ " ^ ' " * " "^^8^* - ^ " f^"
y ine prmciple of force majeure.
Health Board Review
1 outlined the fartc ^r^A •

~ e „ . „, ., T . . . „ / , - - l ^ - s . . , „ , „ , , .

»

however, expressed the view that it would not be possible to "speculate
as to whether the application would have been approved if it had been
submitted in advance". The Health Board also said that it had
considered the point made in relation to force majeure. Finally, the
Board told me that it was "now inclined towards the view" that the
patient's "failure to make advance application then was essentially due
to factors outside of his control, and further that the resulting situation
may have caused undue hardship".
Following further contact with the patient, the Health Board decided to
pay an additional amount of £10,566, bringing the total paid by the
Board to £14,943.
From my examination of this case and a number of other cases
examined in recent years I am satisfied that there are basic deficiencies
in the information available about the existence and operation of the
Treatment Abroad Scheme. This lack of information is evident not only
among patients and members of their families, who might need to avail
of the scheme but also, unfortunately, among medical and
administrative personnel in the health boards. 1 am concerned also that
the operation of the scheme is not sufficiently transparent, that
practices differ between health boards and that staff, including medical
staff, are not sufficiently familiar with schemes in order to advise or
direct the patients at the appropriate time to the relevant
administrative system. These failings manifest themselves in a number
of ways including long delays being experienced by some applicants
before the relevant authorisation i.e. Form E112, is obtained. In other
cases people have gone abroad and received treatment without
obtaining the proper authorisation thus failing to qualify for assistance.
In a number of these cases the medical arrangements for treatment
abroad were made by consultants in this country who are employed by
health boards.
I am aware that the Department of Health and the Health Boards have
undertaken a number of initiatives in this area to increase awareness of
the operation of the scheme. However, I have now written to the
Department asking that the operation of the scheme be reviewed with
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a view to ensuring that at the very least all relevant medical and
administrative personnel are fully aware of the requirements of the
scheme and the procedures for operating it.

LOCAL AUTHORITIES

Housing Application Refused
A married couple complained to me that they had applied to their
Local Authority for housing on 5 occasions and had not received an
offer of accommodation, despite living in overcrowded conditions
with their daughter.
The Local Authority acknowledged that the complainants had made
the appUcations. They said the Director of Community Care had
reported that the family were living in slightly overcrowded conditions
with the husband's mother and father and adult brother and sister. The
Council indicated that they had been considered on their merits for the
vacancies for which they had appUed and that they would be
considered for any future vacancies along with all the other appUcants
for housing.
In view of the complainants' circumstances, I asked the Authority to
supply me with a copy of their Scheme of Letting Priorities, copies of
all reports of the Director of Community Care/Environmental Health
Officer on the complainants, copies of the waiting lists for housing for
which the complainants had been considered and reports on the
circumstances of the successful applicants. While the adoption of a
scheme of letting priorities is a reserved function of the elected council
of a local authority, the allocation of houses is an executive function
exercised by the Manager in accordance with the scheme and therefore,
within my jurisdiction.
The scheme of letting priorities in operation at the time stated that "for
the purposes of determining the order of priority which shall apply to
the letting of all houses, the Authority shall have regard to a report
from the Chief Medical Officer on each application and fo the character,
industry, occupation, family circumstances and existing housing
conditions of applicants and subject thereto the following priorities
shall apply in the allocation of all houses:

u
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The complainant had a herd of 39 cattle. He complained that 35 of his
cattle had been impounded by the Council's poundkeeper after they
had been found wandering on his neighbour's lands. The
poundkeeper refused to release them unless the complainant paid
£3000 in pound fees. The poundkeeper had also indicated his intention
to dispose of the animals if the pound fees were not paid. Delivery of
the animals to the County Pound had been arranged by the
complainant's neighbour.

a) First preference shall be given to applicants living in dwellings
deemed to be dangerous or unfit (Section 3 of the Sanitary
Services Act, 1964 and Section 66 of the Housing Act, 1966)
b) Second preference shall normally be given to applicants living
m overcrowded conditions, as defined in Section 63 of the
Housing Act, 1966;
c) Third preference shall normally be given to applicants who
lack adequate and suitable accommodation and who are
unable to provide such accommodation from their own
resources
"
L T ^ r l r °^ * ? ^ir'^^nvstances of the successful applicants with
d e s i r L if ' r ? \ ' ' ^ " * ' '^""^^^^^ '^^' P^^««"« who had been
S n d s n ^ . ^ " * ^ r * y '' ^"^"8 i" "^^d of housing on economic
S
wonlH .'^'''^u^'^ '^"^"^ ^^'^ ^'^'^ l^«"«^d in accommodation
app a r e d t o i ^ r r . ^ ' " '"f'^^' ^"^ *^^ complainants' needs. It
^ m a t a H n^^l. '* * T 'PP^^'""*^ ^^"^ therefore been housed, out of
S a l s thtv
' ^ T P ^ " ' ^ * ' - ^ ^ " " ^ '^^^^"^^^d the matter with the
scheme of T e t Z '
v " ' " * ' * ^ ^ ^ *^^^ ^^^^^^^tion, under their
S e r c o n S 7 ^ " " " " ^ r *° ""°^^*^ ^°"«^« to persons based on
T^M^cT^ZT'""^
n " ^ * " ' '''^' " " ^^i*i"8 li«t« - t - regardless
aU d S n e s 1 f 7 - K [ f '"*° "^'^"'" * ^ ^ ^*^"^e- ^ considered that
tZt^mlZ
' ^ 'PP^^'""*'^ "^^^^' ™"«t be allocated in a
in "he TeSercoun.1? ' ' ' ^
f " ' * * " ^ P^«"^ l-^ng as set out
conside a t a WP^P ,
r ! " ^ '"§§"^*^^ ^^at character and other
detern^rplTt^^Srilt^^^^^^
^°""^" ^^ ^^ ^^^ *^
officials discu^PH fKi V
* ^ ^^'•ee categories (a)-(c). My
Coun.; ' Z , ^ . A i r ^ r C T h ° ' * ; . ""™8 -heme with J
undertook to review th^rf^
. * " * ' d'scussions the Manager
the A u t h o r i V ™ « 4 , S ^ ''''=«' <" 'hose allocated housing fiSn,
allocated a house.
consequence, the complaiiiants were
A'S^^"''"!''.""''"""''"'

' " County Pound

no. .lease then. „„,ess I'iZi^^^l'^TZllrZ:
38
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Section 20 of the Summary Jurisdiction (Ireland) Act, 1851 enables the
owner of lands to impound, in the nearest County Pound, animals
found trespassing on his lands where the owner of the animals is
unknown to him. Under this provision the landowner must furnish a
statement to the poundkeeper specifying the nature and circumstances
of the trespass. In cases of trespass, where the owner of the animals is
known, the landowner is obliged to bring the trespass to the attention
of the owner who may take them away and who then becomes liable
to pay "rates of trespass" as prescribed.
I established that the poundkeeper had not obtained any statement
from the person who delivered the animals. The Local Authority
undertook to release the animals when 1 pointed out the
poundkeeper's faiUng in this regard. In the event, only 31 of the
animals were released to the complainant by the poundkeeper and the
Authority were evasive as to what had become of the other 4 animals.
Examination of the poundkeeper's records also established that he had
not kept complete records of the animals impounded as required under
the relevant legislative provisions. I therefore asked my officials to
discuss with the Manager the legality of the impounding and the
Council's failure to honour their undertaking to release all the animals.
The Manager offered to compensate the complainant for the four
animals which, it emerged, the poundkeeper had disposed of to meet
related costs such as transport. The Authority offered £7,500 in full and
final settlement of the matter and the farmer accepted the offer.
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Flooding of a house
A woman, on behalf of her father, complained that, at times, his
house was being flooded from a river running through a culvert
under the house.

From extracts of the Local Authority's file which they had forwarded
to me, it was clear that they were aware of the problem since 1982 and
that they had acknowledged that they may have had a liability for the
flooding by permitting development within the river catchment area.

The house was converted from an old mill around 1750. Because of
insufficient capacity in the culvert under the house, the river flooded in
times of heavy rainfall. The first such flooding occurred in 1976.
Considerable damage was caused to the house and contents during
heavy flooding in 1988 with water levels reaching up to about 3 feet
above ground level. Because of the extent of claims made under the
msurance poUcy on the house, insurance cover for flood damage was
withdrawn.

I therefore, arranged a meeting with the Assistant Manager of the Local
Authority to discuss the case in greater detail. The possibility of
purchasing the entire property was raised by the Assistant Manager
but as the owner was unlikely to agree to be rehoused this did not seem
to be a reaUstic option. He also explained that the Local Authority was
in a difficult financial situation and he could not see how the Local
Authority could finance any solution from their own resources.

The complainant considered that the Local Authority were responsible
tor the floodmg as they had granted planning permission for
developments upstream from her father's house and had either
required (by condition) or permitted all surface water from these
developments to drain into this river. Over the years, as development
n !ll "'^f "P^*^^^"^ increased, the culvert under the house was unable
to take all the water in times of heavy rainfall.
h ! f n ' r ^ ! j ' ' " ^ l ' "T"^ ""^ * ' ^^**"'" ^^"^ the Local Authority they
i u ^ f t o T v . n '^^ """^ "°* ^^"^ * ^ fi"^^^-l r-«o-^ces to fund a
drawn un . V,
" ! P'^^^'"^" " ° ^ ^ ^ ^ ^ ' * e y added that they had
s u S i t l T n ' ' " " * *^^ ""^^ ^"'^ '''''-' t^- fl««ding and had
o r C t e Th °^P^''*T'"* «f the Environment for approval and
nduded the r t 1
' * f ''^* °^ * ^ ^^^eme was £10^,000 which
wa butt W i d e h f T " ! ' ? ^ * ' complainant's own house which
d i t : ^ ' : of ;ht ri^ef'"^ '^^^^ ^^^ - - - ^^e ime of the proposed

f Z a m r a ; p : i t th^^^^^^^
«^ '^^ E " ™ - n t officials,
available i n X l o m e ^ ^ ' ^ T S , / " ' - ^^^ P'-^P-^al would not be made
little pubUc benefit.
^^ *^^ proposed scheme would have
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At the conclusion of the meeting the Assistant Manager asked that he
be allowed one month to consider in greater detail the engineering,
legal and financial aspects of the case. While acceding to the request, I
pointed out that in the event of there being no reasonable solution
forthcoming from the Local Authority 1 would have to consider the
possibiUty of initiating a formal investigation into the case, as there
was clear adverse effect to the complainant and this appeared to arise
from the planning permissions granted over the years by the Local
Authority.
The Local Authority subsequently wrote to say that their Law Agent
had examined the file and had indicated that in the absence of an
unconditional agreement to relieve flooding at this location the Local
Authority would not have a liability to do the work. They considered
that they were taking all reasonable steps to assist the complainant.
After consulting my own legal adviser I was satisfied that the Local
Authority had a responsibility in the matter. An interview with he
complainant, whose father was now deceased, established that the
only realistic solution would be for the Local Authority to purchase
both properties. 1 decided to pursue the matter fiirther with the Local
Authority and requested that they forward all their files on the case.

41

ANNUAL REPORT OF THE OMBUDSMAN 1993

As there was a delay in responding to my request for the files, I
contacted the Local Authority. It became clear that they were reviewing
their approach to the case and they subsequently informed me that
they were considering purchasing all the property from the
complainant (ie the 2 houses and over 2 acres of land) and that they
had entered into discussions on the matter with the complainant's
Solicitor. As I was satisfied that the Local Authority was serious about
purchasing the property as a solution to the flooding problem, I was
willing to put a stay on my request for the files.
The Local Authority subsequently informed me that they had offered
the complainant £115,000 for the property. The complainant was
satisfied with this offer. In the circumstances I regarded the offer made
by the Authority to be reasonable.

f

SELECTED CASES

AN POST

J

Interest not paid on Saving Certificates
, „ ,
, j „„.
A holder of Savings Certificates complained that An Post would not
pay interest in respect of a period of delay between the time he
applied for repayment and the actual receipt of the payment warrant.
Interest is added to Savings Certificate holdings at the end of each sixmonth period, but no interest is payable in respect of an mtervening
period of less than six months.
My examination showed that there was a d^l^V °^;^";^^^;^ j f ^ f
b J w e e n the date of application for encashment and the ac ua date o
repayment. The holder had applied m good time in order to get
p a ^ r n t immediately after the date on which mteres was due U, be
added to the value of the certificate. The delay meant that the tunas
werfin the p i t a^^^^ Savings Bank for these days without earning
interest.
AUhough the provisions of *eSa™^^^^^^^

k^r;ror::r*vir i^v^f-Ke«.M H. e a^
certificates for the period of the delay
,„ another case • - i . e d a s,.Uar c o . p ^ i n , w^^^^^
that, as a result of a delay in An ^ f ' \ ' ' ' ^ ' f j ^ „ - _ ^ j a l institutions. An
to avail of favourable interest rates in o he - « " f " ^^,, ^,^^ ^,.,
Post had made an ex gratia payn^^nt bu^ the comp a
^^
was not sufficient. I could not ;^«'^"^^"'f ^ "
,f re-investing
compensated for a PO^-J^/^^^^ , 3 ! ' ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^
elsewhere. After examining all the factors 1
payment
that An Post should increase f .^."^«";*„ " / j ^ ^ ^ ^ ' w i t h ^ t h i s and
which had already been made, by £100. An 1 ost agreea
made the additional payment.
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GENERAL ISSUES ARISING FROM SPECIFIC
COMPLAINTS

DEPARTMENT OF THE ENVIRONMENT
Access to Information on the Environment
Section 110 of the Environmental Protection Agency Act, 1992 provides
for the making of regulations by the Minister for the Environment to
give effect to Council Directive 90/313/EEC on the Freedom of Access
to Information on the Environment. The Directive provides that subject
to certain exceptions information relating to the environment, which is
held by a public authority, must be made available on request to any
person.
The Access to Information on the Environment Regulations, 1993 detail
the bodies to whom the requirements apply, the type of information
which should be made available, how applications for information
should be processed, the circumstances in which information should
not be supplied and the authority for making charges to cover the cost
of supplying such information. Guidelines issued by the Department
of the Environment state that it will be open to an aggrieved applicant
to ask my Office to examine a refusal by a public authority to provide
such information.
The Ombusdman, hAichael MUh

n-

x

During 1993 1 received six complaints relating to this area. The
complaints ranged from matters relating to the failure of some public
bodies to provide the information requested, delays in the provision of
information and charges made for the provision of requested
information. Details of the outcome of the examination of these
complaints are contained in the statistics section of this Report. From
my experience of the complaints I have received to date, it is clear that
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there is an ever growing demand by interested parties for information
on the environment because of the impact such matters have on the
everyday lives of individuals.

REVENUE COMMISSIONERS

I welcome the Access to Information on the Environment Regulations,
1993 as another important step in the movement to establish, on a
legislative basis, a right to freedom of information generally. I am
convinced that significant reductions in complaints received by my
Office could be achieved if there were a greater awareness of the
importance of iivformation and a more flexible approach to disclosure.

Tax Relief in Respect of Medical Expenses
During the year 1 dealt with a number of complaints about the refusal
of the Revenue Commissioners to allow relief in respect of medical
expenses.
One complaint was from a man who was refused income tax relief by
the Revenue Commissioners in respect of expenditure he incurred in
undergoing in-patient treatment for alcoholism.
When I contacted the Revenue Commissioners about the matter I was
informed that income tax relief for health expenses is available under
Section 12 of the Finance Act, 1967. In that Section health expenses are
defined, inter alia, as expenses representing the cost of maintenance or
treatment in a hospital. The legislation also contains a definition of the
type of institution which can be regarded as a hospital' for the
purposes of this relief. The Section requires that, before income tax
relief can be allowed, the Revenue Commissioners are obliged to
consult with the Department of Health on the question of whether the
institution involved can be approved for the purpose of granting the
relief. Arising out of the consultation in this case the Revenue
Commissioners were informed by the Department that the expenditure
incurred by the complainant did not quahfy for relief as the institution
in question was not on the relevant Health Board's list of "approved
Nursing Homes". Accordingly, the Revenue Commissioners refused
the application for relief.
From my examination it appeared that the question as to whether or
not the institution was on the list of "approved Nursing Homes" was
not relevant. The institution was in fact a residential centre for chemical
dependency treatment. The question to be decided appeared to b>e
whether or not the institution could be regarded as a hospital for the
purposes of the relief.

^
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I was aware that income tax relief was being allowed in cases where the
same treatment, as that availed of by the complainant, was being
provided in other institutions. Clearly, therefore, these other
mshtutions were being regarded as hospitals for the purpose of the
relief. I contacted the Department of Health to seek an explanation of
the position. The Department informed me that, due to a
misunderstanding over the correspondence between the Department
ana the Revenue Commissioners, they had incorrectly advised the
Kevenue Commissioners that the institution in question could not be
n p n T Z ?'cl
P'"T'°'^ °^ * ^ ""^lief- Following a review by the
thTtV,
. ? ^ ^ '^'^^'^' provided by the institution, they agreed
that the mshtution could be approved for the purposes of the relief.
revkpH r"f- '^°°^°^i«sioi^ers were notified of the Department's
Trnplain^anr^
*^' ''''''' ^'' subsequently granted to the
tptndltu'rp • ' " " ' T ' * * ' '^^'^^ °f i"^«^e t«^ reUef in respect of
medTcaS;
"" ^"'"'^^"^ ^ ^^'^^^'' ^"^ i" purchasing herbal
S r % r e S t ? I v ' ' ^ ^ ^ *^^ ^^^ h^d been referred to a herbalist by
h a d C n 2 ' n T ' ^"' ''""*^"^^ °f her medical condition which
granted tax r S f as arthritis. She maintained that if she was not
medication s S could noLff''^'^^^
'''' ' " ^ purchasing the herbal
matter up with T T
*° continue this treatment. I took the
expenditure i n v o l v ^ n ' ' ' ' ^ Commissioners. I was told that the
1967 anrtherefore T . ' Tl^'"'^
^^ ^'""^^ '^ «f * - F i — A^*'
complainantcoi,lHnr:fu „
'"^^""^ ^^'^ relief claimed by the
relie? in r e s ^ ' t of Tn^er' ' a ^ " " ' ' '"*^^^ '' ^ " ^ ^ ^ ^ ^^^ 8 - ^ * ^ 8 ^'
services of a practitioner" ^nH"^''P^"'^' representing the cost of the
or medicines SUDDHPH
fl
^^P^'^s^s representing the cost of drugs
of general medicinp ."""
Prescription of a practitioner". In the case
^ho is registered t ^.P'^^^^^^^^ is defined in the Act as any person
Medical Practitionel^AcV^fi?"' "'^^^^^^ed under Section 21 of the
Section 3 of the Medir;,] P 7 °''' ^^° ^^ temporarily registered under
^ t h providing the serv '"^^*'*?"^^^ Act, 1955. The herbalist who was
pracHtioner as defined ab?ve
^"^^^^'"8 * ^ medication was not a
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Following discussions, the Revenue Commissioners indicated that the
relief could only be allowed if the general practitioner was to prescribe
the medication and it was supplied by a pharmacist. I indicated to the
Revenue Commissioners that I was not aware of any requirement in
the legislation that the medication had to be supplied by a pharmacist.
Following a review of the matter the Revenue Commissioners accepted
that it was sufficient for the medication to be prescribed by a general
practitioner and the complainant was allowed the appropriate relief.
In another case a complainant had been referred by his general
practitioner to a psychotherapist for counselling/psychotherapy. He
sought relief under the provisions of section 12 of the Finance Act 1967
in respect of the fees paid by him to the psychotherapist. This was
refused by the Commissioners on the grounds that the referral did not
constitute "diagnostic procedures carried out on the advice of a
practitioner " which is one of the headings in Section 12 under which
relief may be granted.
The complainant had been advised by his general practitioner to attend
a suitably qualified psychotherapist. Arising from this attendance a
course of medication to improve/control his condition was
recommended by his general practitioner. In these circumstances it
appeared to me that the complainant had, in fact, been referred in
accordance with the provisions of the legislation. After some
correspondence with the Revenue Commissioners they accepted that,
as the diagnostic procedures had been requested by the general
practitioner, the results referred back, and acted upon by him, the relief
would be granted.
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DEPARTMENT OF SOCIAL WELFARE

Free Fuel Allowance and Christmas Bonus Anomalies
The social welfare Christmas Bonus is payable to people who are in
receipt of long-term social welfare payments. In the case of people who
are unemployed, the Bonus is paid only to those who are in receipt of
long-term Unemployment Assistance. People on Unemployment
benefit or Unemployment Assistance at the short-term rate are not
eigible for the Bonus. In order to qualify for the long-term rate of
Unemployment Assistance one must have been receiving an
unemployment payment for at least 15 months.
[>urmg the year 1 deah with a complaint from a family who believed
wfft w . T ' ' ' ' ' " . ' T^^^^^ ""^^^""ly i" *^i^ ^^se. In November 1992 the
mad. < L ' T
Y^^'^Pl^yi^ent Assistance following an application
W 2 thpf Tf"!
'^'^''- ^ ° ' °^«^^ than a year prior to November
AUowanrp S A ^
'^"^ dependent on a Supplementary Welfare
P a r e n t l K ^^ P'^"'"^* ^^°"^ '^''' Health Board. This SWA
KTepenln,
i r A * ° * ' ^"^^^"'i- " ^ ^ the family continued to
eqiavaTent of th r . ^ '""'^ ^^"^'^ P^«t)ably have qualified for the
t h e T d t not o t ^ , ? ? ^ ' ' ^'^"^^ ^'^^ '^^ Health Board. In the event,
SocirWelSrehi'^ ^°' f ^ ^^""'^^^ Bonus from the Department of
^sd^^^^^TV"""
^'"^'^^ ^^^ ^^g^^ded as being short-ter^.
U n e m S r e n T l ; '"^'^ * ^ ^^""^ '' "«t payable in the case of
been dependent on ^ u """ ^"''''"* ^^ *he fact that this family had
ependent on a welfare payment in the long term.
redpienti^Sy were^entJn ff^'u
'"^ '^^ ^^^^ Allowance. As SWA
entitlement once th
u
^"^^ Allowance. They lost this
Unemployment Assistan^ ^K^^"^^ dependent on short-term
Bonus, the Fuel AUowa ^^ •
^ because, as with the Christmas
payable to those who ar^r "" ^ ^^^^ ""^ unemployed people, is only
receiving Unemployment Assistance at the
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long-term rate. Again, this decision was correct but also failed to take
account of the fact that the family was dependent on welfare in the
long term. The loss of the fuel allowance was a real loss since there was
no financial gain to the family by virtue of changing from SWA to
short-term Unemployment Assistance. This is because the rates of
payments are identical.
In the case of this family, the wife would have had to continue on
Unemployment Assistance for 15 months before she would have an
entitlement to either the Christmas Bonus or the Fuel Allowance. 1
acknowledge that the decisions on these benefits were made in
accordance with the appropriate regulations. However, 1 consider it
inequitable that no recognition could have been given to the fact that
the family involved were actually dependent on welfare payments on
a long-term basis.
Gap between award of Old Age Pension and withdrawal of
Unemployment Payment
During the year 1 dealt with three cases which highlighted an anomaly
in the treatment of people who have just reached 66 years and who are
moving from an unemployment payment to an old age pension. All
three cases involved people who were on Unemployment Benefit and
who transferred to Contributory Old Age Pension on reaching 66
years. The anomaly which arose here was that there was a gap between
the ending of the Unemployment Benefit payment and the
commencement of the Contributory Old Age Pension payment.
From my examination of these complaints, 1 understand that
Unemployment Benefit (and the same is true of Unemployment
Assistance) is paid until the day before a person reaches 66 years.
Contributory Old Age Pension, on the other hand, only comes into
payment with effect from the Friday following the date on which the
appUcant reaches 66 years. In the case of Non-Contributory Old Age
Pension, payment also commences with effect from the Friday
following the date on which the applicant reaches 66 years. The three
cases 1 examined showed that there can be a gap of as much as six days

53

ANNUAL REPORT OF THE OMBUDSMAN 1993

between the last payment of Unemployment Benefit (or Assistance)
and the commencement of the old age pension. Obviously, the gap will
not be the same in every case, but the loss of any social welfare
payment for as much as six days can be significant.
I drew the attention of the Department of Social Welfare to this lack of
continuity in payment arrangements. The Department, in reply,
pointed out that the present arrangements are based on the relevant
statutory provisions governing unemployment payments and old age
pensions. The Department pointed out that any change in the present
arrangements "would have financial and administrative implications"
and would have to be considered in the context of "future budgetary
changes in social welfare schemes".
I consider this to be a matter of some urgency in view of the possible
hardship involved for persons changing to Old Age Pension payments.

Treatment Benefits Withdrawn From Pensioners
I received complaints from two old age pensioners whose applications
for Treatment Benefit (optical, aural and dental) had been refused. One
person had claimed Dental Benefit while the other had claimed
payment for a hearing aid. The problem arose because the Department
of Social Welfare had revised the qualifying conditions with effect from
7 July 1992.
Before 7 July 1992,208 paid contributions were required as the primary
qualifying condition for Treatment Benefits but after that date, 260 paid
contributions were required i.e. the equivalent of 5 years' paid
contributions rather than 4 years contributions. This meant that for
those who had less than 260 paid contributions, it would now be
necessary for them to get a job and pay contributions for the
appropriate number of weeks in order to requalify for Treatment
Benefit. This was not an option open to old age pensioners who could
not, in law, acquire reckonable contributions after age 66.
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Pensioners who had qualified at age 66 on the basis of 208 paid
contributions now found themselves, in their advancing years, without
an entitlement they had reason to believe would last for Ufe. This belief
was underpinned by a statement in a guide to the Department's
services. The statement read: "NOTE : If you qualify for Treatment
Benefit at age 66, you and your dependant spouse will remain qualified
for Ufe".
I took the matter up with the Department and highlighted the serious
consequences for elderly people who had suddenly been deprived of
an entitlement established for life and who were left with no means by
which they could restore their entitlement. Following consideration,
the Department restored full entitlement for life to all old age
pensioners who had qualified at age 66. Subsequently, 1 was advised by
the Department that both complainants were again entitled to
Treatment Benefits and that they and their dependant spouses would
remain qualified for Ufe. Their applications were then approved and
appropriate arrangements made for payment.
Assessment of Property in the Social Welfare Means Test
The social welfare means test takes account of the capital value of
property which is owned but not personally used. A family home, in
which an applicant is living, is not taken into account for means
assessment purposes. A former family home however, which remains
the property of the appUcant, is taken into account. During the year I
dealt with two cases - one involving Unemployment Assistance and
the other Non-Contributory Widows Pension - where problems arose
due to an assessment based on the capital value of a former family
home.
In both instances the problem was that the Department of Social
Welfare made an assessment based on the capital value of the house in
question but, due to an apparent downturn in the property market, the
appUcants were unable to sell their former homes at a price they
considered to be reasonable. This led to a situation where the
appUcants were assessed with capital (the notional capital value of the
former home) whereas, for all practical purposes, they were unable to
reaUse this capital value.
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One of the cases related to a couple who had been living in England
and had moved back to Ireland. While they had their house up for sale
in England, they claimed that they had been unable to get any
reasonable offer for the house. In this particular case the Department
assessed the net capital value of the house (after allowing for payment
of the outstanding mortgage and other fees) at £18,000. Based on this a
weekly means assessment of £34.41 was made. The couple concerned
were precluded under the terms of their mortgage deed from renting
out the house yet had current mortgage repayments of £21 per week.
This led to a situation where the Department had assessed the house as
effectively generating an income of £34 per week whereas, in practical
terms, the house was incurring costs of £21 per week. This situation
had pertained for many months by the time the complaint came to my
office.
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to be made for an adjustment to the present means testing system to
cater for this kind of problem. For example, the Department might be
given the freedom to disregard the capital value of property which is
not in use and has been for sale for an extended period.
Loss of Social Welfare Arrears because of Failure to Apply in Time
Every year I receive a number of complaints from people who discover,
late in the day, that they have been entitled to a contributory social
welfare payment for some time but who - when they apply - are not
paid arrears from the date when they would have been first eligible.
These complainants feel that, because their entitlement is based on
social insurance contributions, they should be fully entitled to
whatever arrears arise.

In the second case the applicant had moved out of her home (which
was part of her late husband's business premises) to live with a
member of her family. She indicated that she had the property on the
market for many months but had failed to get any realistic offer. She
did receive a Non-Contributory Widows Pension for a period while her
late husband's estate was being finalised. Once legal title to the
property was obtained the Department made an assessment based on
a capital value of £100,000 and the pension was withdrawn. The
complainant appealed this decision without success. By the time she
complained to my Office the property in question (including her
former family home) had been on the market for more than eighteen
months with no acceptable offer of any kind having been made.
Arising from the appeal, the Department had reduced the valuation
from £100,000 to £65,000. However, this capital value was still
sufficiently high to leave the applicant ineligible for the pension.
Again, the applicant here was being assessed with notional income
based on the capital value of her property which she could not realise
in the short term.

One such complaint received in 1993 was from a woman who had been
widowed in 1984. Following her husband's death it appears she was
advised by an accountant that she would not have any entitlement to
Contributory Widow's Pension. She relied on this advice and did not
apply at the time. Neither did she contact the Department of Social
Welfare to seek clarification of any possible entitlement. In early 1993
she was advised by a friend that she might, indeed, be entitled to
Contributory Widow's Pension. She contacted the Department and
found that she would have been entitled to the pension from the time
of her husband's death in 1984. The Department paid her the widow's
pension from a current date with arrears of three months. The widow
felt aggrieved that the Department did not pay arrears of pension from
the date of her husband's death. She pointed out that her failure to
apply was based on a combination of lack of knowledge relating to
social welfare, and reliance on advice from an accountant. In addition,
she pointed out that this was a contributory pension funded by the
social insurance contributions of her late husband. She felt it was most
inequitable that she should suffer such a substantial loss in these
circumstances. For this reason she complained to my Office.

The law governing social welfare means tests does not provide for any
exclusion in this type of case. The complainants argued that they were
being assessed with income which simply did not exist. There is a case

When I examined this complaint it was clear that the Department were
acting in accordance with the relevant regulations governing the
payment of pensions. The Claims and Payments Regulations provide
that, in cases such as this, where an applicant has, for whatever reason,
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failed to apply in time, the usual arrears to be paid amount to only 3
months with a further three months payable where the applicant
shows that she had "good cause" for the delay in making the claim.
Arising from my discussion with the Department they agreed to
extend the arrears payment to the maximum of six months. However,
this still left a period of almost eight years for which arrears of
Contributory Widow's Pension remained unpaid.
A second such case which I examined in the course of 1993 related to
the payment of Disability Benefit. The complainant in this case was
incapacitated during the period May 1991 - April 1992. Due to the
nature of her incapacity she was not in a position to lodge a claim for
CHsability Benefit during the course of her incapacity. Her doctor
certified subsequently that during the period of incapacity the
complainant was not in any fit state to manage her affairs and that her
illness prevented her from applying for Disabilty Benefit. She applied
for Disability Benefit in August 1992 some months after she had
recovered from her incapacity. The Department of Social Welfare
accepted that she had been incapacitated between May 1991 and April
1992 but, because of the operation of the regulations in question,
decided that pajnnent could only be made back to early February 1992.
This meant that for the period May 1991 - January 1992 the
complainant received no payment at all.
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statutory provisions regarding the commencement date of payment,
can give rise to significant inequities. I am also of the view that pension
entitlements, based on social insurance contributions, should not be
lost simply because there was failure to apply in time, without due
regard to the reasons for the failure to apply. 1 can accept that it is
desirable that claims should be made as close as possible to the point
when entitlement first arises. However, 1 find it hard to accept that the
penalty imposed should, in many cases, be so severe. It would appear
that the penalty being imposed in this kind of case is totally out of
proportion to whatever "fault" may have occurred. The principle of
proportionality is a feature of European Union law and one which may
well evolve as a feature of our public law. The present arrangements
would appear to be out of step with this principle.
I would suggest that perhaps in order to encourage claimants to apply
as closely as possible to the date of first entitlement, the Department
might consider a new provision whereby there would be some loss of
arrears entitlement depending upon the degree of lateness of the
apphcation. For example, in some cases the penalty might be fixed at a
loss of 10% of the arrears otherwise due. The present arrangements
seem most inequitable.

I pointed out to the Department that, in this case, the complainant was
being penaHsed for a failure which did not Ue within her control and
that it does not seem equitable that this should be the case. The
resfxjnse of the Department was that the retrospection given was the
maximum provided for in the relevant regulations and that it did not
have a discretion in the matter.
Fairness of Regulations
I first drew attention to the unfairness of this restriction on arrears
payments in my Annual Report for 1985. Regrettably, there has been no
significant change in the provisions in the meantime. It seems to me
that in cases involving an entitlement to benefit which is established on
the basis of social insurance contributions, the operation of the
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HEALTH BOARDS

Lack of services for Autistic Children
1 have received complaints from parents of severely handicapped
children and young adults w^ho are finding that they cannot gain access
to residential care, regardless of the severity of handicap and its impact
on family circumstances. These parents are faced with a situation
where their children are desperately in need of residential facilities.
Autism, in particular, can be one of the most severe and disruptive
forms of handicap. The lives of parents of autistic children and those of
other children in the family can be subject to great stress due to the
difficult task of trying to handle autism in the family home.
1 know that health boards take a compassionate approach but are often
powerless to deliver a service as a result of inadequate funding. 1 am
also aware that autism can require resources far in excess of many
other forms of mental and physical impairment. The fact remains,
however, that individual health boards are statutorily responsible for
the provision of mental handicap services.
The Programme for Economic and Social Progress contained a
commitment, based on the recommendations of the Report of the
Review Group on Mental Handicap Services (1990), to develop
services for the handicapped in a seven year programme. The
Department of Health have explained the overall position to me in
terms of the additional funding which emanated from the Programme.
They have also indicated to me that they are committed to producing a
policy document specifically on the development of services for autism
as soon as possible. I am aware of the ground which needs to be made
up in this area and I recognise that it will require substantial funding,
but the nature of the suffering involved for children and their families
indicates that urgent action is required.
Supplementary Welfare Allowance Appeals System
Supplementary Welfare Allowance (SWA) is the payment of last resort
for people who are ineligible for mainstream social welfare payments
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or who have special needs which are not adequately catered for by the
mainstream payments. It is the only income maintenance payment
with any element of discretion involved on the part of the deciding
authority. SWA now constitutes a very significant element of the
overall income maintenance system particularly in relation to
assistance with rents and mortgages. For example, in 1993 total
expenditure on SWA amounted to £110m. of which £39m. went to pay
rent and mortgage allowances.
SWA applicants have a statutory right of appeal in the event that they
are unhappy with the outcome of their application. These appeals are
not dealt with by the Social Welfare Appeals Office; rather the Minister
for Social Welfare has appointed an Appeals Officer within each of the
eight health boards. The Appeals Officer is either the Programme
Manager for Community Care or another official of the health board. 1
am aware that over the years certain criticisms have been levelled
against the operation of the SWA appeals system. These criticisms have
come from welfare rights organisations, members of the Oireachtas
and, indeed, from the Commission on Social Welfare. Amongst the
criticisms made are the following:
a) that the appeals officers do not act in an independent fashion
and are unduly influenced by the policy of their own health
board;
b) that appeals officers are unduly influenced by the report
presented by the Superintendent Community Welfare Officer
(who is usually responsible for the first decision);
c) that in many cases appellants are not made aware of the nature
of the case against them;
d) that in many cases appellants are not well equipped to present
their case in writing;
e) that oral appeal hearings are generally not available;
f) that in many cases there are unreasonably long delays in
having appeals decided.
From my experience of dealing with complaints relating to SWA I
cannot say that these criticisms are without foundation. Some of the
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grounds for my concern in this regard will be evident from the details
of a particular SWA complaint which I dealt with in the course of 1993.
The complaint related to the refusal of a rent allowance to a middleaged, long-term unemployed man. This man had been living in a local
authority flat for many years. Early in 1993 he decided to leave his local
authority flat and return to live in his home town some 60 miles away.
Local authority accommodation was not available in his home town
and he had to rent a flat on the private market. His landlord in the new
flat was his brother. According to the complainant, this was the only
suitable rented accommodation he could get in his home town. The
complainant's brother was a well established landlord in the area. The
complainant applied for SWA rent allowance and, in the process,
explained that he had moved out of his local authority flat and
returned to live in his home town on medical advice. He provided a
note from his former general practitioner as evidence of this. His SWA
rent allowance appUcation was refused apparently on the grounds that
the landlord in question was the applicant's brother. The complainant
appealed this decision but the appeal was unsuccessful. The appellant
did not have an oral hearing and was not aware of the contents of the
report of the Superintendent Community Welfare Officer (SCWO) to
the Appeals Officer.
Following the appeal decision, a complaint was made to my Office
and, at the same time, the appUcant asked the Appeals Officer to
review the case. As part of this review the Appeals Officer asked the
SCWO for an additional report. Unfortunately, more than 3 months
elapsed before the additional report was provided. The Appeals
Officer then completed his review of the case and decided to uphold
his original decision i.e. to reject the appeal.
In informing my Office of the outcome of the review, the Appeals
Officer sent me a copy of the SCWO's most recent report. In this report
the SCWO identified two separate issues. The first was whether it was
acceptable to pay a rent allowance where the landlord was a close
relative of the applicant. The second issue was whether a claimant
would be entitled to receive a rent allowance "after vacating local
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authority accommodation". In relation to the first issue, the SCWO
concluded that the rental arrangement between the applicant and his
brother was a bona fida agreement and that, accordingly, it was not a
barrier to the payment of a rent allowance. In relation to the second
issue, the SCWO advised the Appeals Officer that it was the general
practice to refuse a rent allowance to a person who had failed to avail
of an offer of local authority housing or who had left local authority
housing to move into private rented accommodation. The SCWO
advised that to depart from this practice would amount to a "precedent
of significant proportions". The SCWO accepted that the apphcant did
appear to have quite genuine reasons for leaving his local authority flat
including a contention that it would be detrimental to his health were
he to continue living there. In conclusion, the SCWO said that to pay a
rent allowance in this case would "alter the guidelines for rent
allowances to a significant degree and would require a policy shift on
the part of the Board".
I was concerned that the Appeals Officer had finalised his review of the
case on the basis of a very detailed report from the SCWO which
appeared to contain much new argument and which had not,
apparently, been put to the appellant. More specifically, I was
concerned that the SCWO now appeared to be accepting that the
original basis for the refusal - that the landlord was a close relative of
the appUcant - was not valid but that he was introducing a new ground
for the refusal and that this ground had not been put to the applicant.
For these reasons 1 discussed the contents of the SCWO's report with
the complainant. His response was to point out that his application had
been refused on the grounds that the landlord was his brother. He
pointed out that at the very outset he had explained that he had left his
local authority flat on medical advice and that he had supplied a
doctor's note in this regard. He pointed out that the SCWO had made
no reference at all to the fact that he had submitted medical evidence
in support of his application. The appellant said that, in his opinion,
the SCWO report did not amount to a fair representation of the case he
was making.
I asked the Appeals Officer to undertake yet another review of his
position in the light of these comments. The Appeals Officer agreed
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and decided to uphold the appeal and award a rent allowance. I
understand this decision was based on the medical evidence
submitted. The Appeals Officer subsequently explained to me that,
whereas he had been aware of the medical note from the outset, he had
not felt it to be a sufficient basis for upholding the appeal. However, he
decided to seek elaboration on this medical advice and ultimately
satisfied himself that it was proper to uphold the appeal. In all, there
was a gap of more than eight months between the original application
and the final decision of the appeals officer.
The experience of the appellant in this case and several others which
have been brought to my attention would appear to substantiate many
of the general criticisms of the SWA appeal system. It would appear
that in his original decisions the Appeals Officer was heavily
influenced by prevailing health board policy in relation to such cases.
It would also appear that the appeal procedure did not enable the
appellant to make the best possible case. The question of an oral appeal
hearing did not arise. It would appear that the opinion of the SCWO
weighed very heavily with the Appeals Officer. On the other hand, the
appellant did not really know the nature of the case against him and,
indeed, was not informed that the SCWO had substituted another
reason in place of the original reason for refusing the application. In
this particular case the appellant was able to present his case in writing
but only when he had been made fully aware of the nature of the case
against him. Finally, there was by any standard an unreasonable delay
in this case.
Given the very significant role played by SWA in the overall income
maintenance arrangements, I have serious concerns as to the fairness
and adequacy of the existing SWA appeal procedures.
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LOCAL AUTHORITIES

Service Charges
I received a number of different complaints during the year claiming
that some local authorities had adopted improper administrative
practices in relation to service charges. Under the Local Government
(Financial Provisions) (No 2) Act, 1983 local authorities are empowered
to make charges for services provided by them. While the decision to
impose charges is a reserved function of the local authority and
therefore not a matter which falls within my remit, the administrative
practices associated with these charges are subject to examination by
me. In some of these cases I found that the complaints were justified
and that the authorities had exceeded their powers under the
legislation governing the charging for services.
In one case, a man complained to me that he was being charged for a
commercial water supply which he did not have. He operated a
business from his premises which consisted of a small shop and a
family residence. His Local Authority had introduced a charge for
mixed premises of this type consisting of a separate charge for a nondomestic water supply (ie commercial water supply) and a charge for
a domestic supply. The Local Authority had charged him for a nondomestic water supply even though he did not have any water supply
to his shop and, despite the man's protests, had maintained the right to
do so over a period of 10 years. While the charges themselves had been
properly adopted by the elected Council I considered however that,
having regard to the relevant statutory requirements, the Local
Authority did not have any right to charge for a non-domestic supply
in this case. When I put this to the Local Authority, they revised the
charges levied on the complainant for the 10 year period.
I also received a number of complaints from individuals in connection
with the charges being levied by another Local Authority for water
services. Each owned a premises made up of a commercial and
domestic portion. In each case there was no water supply connected to
the commercial portion of the premises but they were being charged by
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the Local Authority for their supply at the commercial rate. Each
complainant appealed the decision to the Local Authority through a
public representative but in each case the appeal was turned down.
When I wrote to the Authority asking for a report I was advised that
each case had been re-examined and that it had been decided that, in
view of the fact that there was no water supply in the business
premises, oiUy the domestic charge would apply.
In another case, the complainant Uved in a rented apartment. He had
received a service charge bill for the previous three years. Again the
Local Authority had maintained the right to demand the charges from
him until I pointed out to them that under Section 3 of the Local
Government (Financial Provisions) (No 2) Act, 1983 the property in
which the apartment was located was a "multiple dwelling" and that,
therefore, the Authority should have sought to recover the charge from
the owner and not the occupant of the apartment.
In a further complaint relating to this area, a solictor v^ote on behalf of
a client from whom the Local Authority was demanding arrears of
service charges in respect of a house that she had recently purchased.
He maintained that his client was not liable for the arrears of charges
of the previous owner.
The Local Authority informed me that arrears of £155 were
outstanding in respect of occupancy of the previous owner. They said
that the solicitor, who had submitted the complaint in this case, had
acted for both the vendor and the purchaser. The normal procedure in
such circumstances, according to the Local Authority, is for the solicitor
for the purchaser to seek confirmation from the solicitor for the vendor
that all service charges in respect of the property have been paid in full.
This procedure appeared not to have been observed in this case.
Accordingly, they held the subsequent owner Uable for the arrears of
service charges which occurred during the term of the previous owner.
They indicated that they were not aware of any legal provision
prohibiting the adoption of this practice by them.
When I pointed out to the Local Authority that, while the law relating
to the rating of property provides for the collection of arrears of rates
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from a subsequent occupier, there is no such provision governing the
collection of service charges. The Local Authority then agreed not to
hold the purchaser of the house liable to pay the arrears of the previous
owner. They said, however, that they would be pursuing the matter
with the solicitor.
Another complaint on this subject was received from a man whose
water supply had been disconnected because of his refusal to pay
arrears of charges that had been accumulated by the previous owner of
the house, his deceased mother-in-law.
The complainant had sold his own house and moved, with his family,
into his deceased mother-in-law's house in 1991. There were arrears of
service charges due which the Local Authority sought to recover from
the complainant and his wife as subsequent occupiers. The Local
Authority threatened to cut off the water supply for failure to pay the
charges. As the water was about to be cut off, the complainant claimed
that he was not liable for the arrears. Despite this, the Local Authority
proceeded to cut off the supply and demanded payment of a reconnection fee.
When the complainant eventually agreed to pay a portion of the
charges in respect of 1991, for which he accepted liability, the Local
Authority agreed to pursue the estate of his mother-in-law for the
balance of charges outstanding. They demanded a payment of £207 for
reconnection of the supply Eventually, after 6 weeks the complainant
paid an agreed reduced reconnection fee of £120, and the Local
Authority reconnected the supply.
I took the view in this case that the Local Authority acted illegally in
disconnecting the complainant's water supply and, even though they
subsequently realised that their actions were illegal, they still insisted
on the complainant paying £120 for reconnection. I considered that not
only should the £120 be refunded to him but the Local Authority
should also offer a reasonable sum, in compensation, for leaving him
without his water supply for six weeks.
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The Local Authority agreed to refund the £120 reconnection fee. They
stated, however, that they were satisfied that the complainant was not
actually without a water supply during the period of disconnection.
They considered that a sum of £100 represented adequate
compensation. In the circumstances I considered this to be a reasonable
amount and it was also acceptable to the complainant.
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TELECOM EIREANN

Alarm Systems Increase Telephone Charges
In last year's Report I referred to a number of cases where it had been
found that burglar alarm systems attached to telephone lines had
developed faults and, as a result, the automatic dialling system made a
series of calls to a central monitoring station. Because of the fault the
monitoring station did not receive the calls but they were registered as
local calls on the subscribers' meters at the telephone exchange and
gave rise to charges as high as £1,200 in one case. There was no basis
on which I could make a recommendation to Telecom Eireann to waive
the charges in any of these cases since the equipment in which the
problems originated had been supplied by third parties outside of the
control of Telecom Eireann. I arranged that Telecom Eireann would
give all the available details on local calls to two of the complainants.
One of these complainants subsequently initiated legal action against
the alarm company and the supplier of the alarm system. 1 understand
that the action was settled before the case went to Court.
I continued to receive complaints of this nature during 1993. 1 dealt
with each case in considerable detail and it was clearly established in
most cases that the faults and the resultant calls originated in the alarm
system. In all cases the alarm had been supplied and maintained by
private companies which were outside my remit and 1 was concerned
only with examining Telecom Eireann's involvement. As I did not find
any fault in the Telecom equipment 1 could not recommend that
Telecom should rebate the charges in these cases.
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SEIRBHlS TRI GHAEILGE

Mar is ionduil, thainig ceisteanna faoi chaighdean na seirbhise tri
Ghaeilge on earnail phoibli chun tosaigh aris i rith na bliana seo caite.
Ar chuis amhain no cuis eile, tharla laghdu ar lion na ngearan seo i
gcomparaid leis an lion don bhliain 1992. Fuaireas tuairim is 20 gearan
faoin Ghaeilge anuraidh ce go bhfuaireas 45 cinn i rith na bliana 1992.
Ta admhaithe agam cheana fein go bhfuil deacrachtai nach beag iad le
sani ag an earnail phoibli sa reimse seo. Baineann na deacrachtai seo le
ciirsai foime agus, go deimhin, le cheist an airgeadais. Ach thar aon
rud eile, is docha, 's e an rud is tabhachtai ar fad na go mbeadh
dearcadh tuisceanach agus an fonn ann glacadh leis gur chearta
teangan ata i gceist anseo. Sa chomhtheacs seo, failtim go mor roimh na
Treoirlinte don Earnail Phoibli a d'eisigh Bord na Gaeilge anuraidh
thar ceann an Aire Ealaion,Cultuir agus Gaeltachta. Moltar sna
Treoirlinte seo go ndeanfadh gach Roinn agus Eagras Stait clar
gniomhaiochta i leith na Gaeilge a tharraingt suas "chun feidhm a
thabhairt do pholasai an Rialtais ata leagtha sios sa Chlar le haghaidh
Rialtais Chomhphairtiochta 1993 -1997". Taim cinnte go gcuirfidh an
cheim seo leis an mborradh a bhi le brath cheana fein sa tseirbhfs
phoibli. Ni hionann seo is a ra go bhfuil seirbhis shasiiil tri Ghaeilge ar
fail faoi lathair agus nach mbeidh gearain i leith na seirbhise seo ag
teacht chun na hOifige amach anseo. Ach taim sasta go bhfuil
dairireacht i leith na Gaeilge le brath anois nach raibh ann i gconai agus
t^im cinnte gur feidir togail ar an ndairireacht seo, ceim ar cheim.
Ritheann se Horn amanta go gceaptar na deacrachtai i gcas solathar
seirbhise tri Ghaeilge bheith nios deine na mar ata i ndairire. Mar
shampla, fuaireas gearain roinnt blianta 6 shoin faoin fhoirm a
lisaidtear le haghaidh clani chun votala. B'e an gearan a bhi a
dheanamh ag an am na nach raibh fail go heasca ar an leagan Gaeilge
den fhoirm iarratais chun bheith claraithe chun votala. Ce go raibh
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leaganacha eagsula Bearla agus Gaeilge den fhoirm iarratais ann, bhi
se de nos ag lucht daileachain na bhfoirmeacha (de reir na
ngearanaithe) an leagan Bearla a chur isteach, go huathoibritheach, i
ngach teach. Da bhri sin, bheadh ar dhuine ar theastaigh uaidh an
leagan Gaeilge a lisaid iarracht faoi leith a dheanamh chun an leagan
ina rogha teanga fein a fhail. Is i an Roinn Comhshaoil a sholathraionn
na foirmeacha iarratais agus chuaigh me chun cainte leo feachaint an
mbeadh siad sasta leagan amhain datheangach den fhoirm iarratais a
chur ar faU. B'e an freagra a fuaireas on Roinn ar dtus na go raibh an
fhoirm i gceist casta go leor agus go mba bhfeidir go mbeadh leagan
datheangach nios casta aris agus go gcuirfeadh se seo as do dhaoine.
Ach ag an am ceanna, gheall an Roinn go ndeanfaidis an cheist a mheas
aris feachaint an mbeadh leagan datheangach indeanta. Ta athas orm a
ra gur chinn an Roinn ar leagan amhain datheangach den fhoirm a
chur ar fail agus thainig an leagan datheangach i bhfeidhm i rith na
bliana seo caite. I mo thuairim fein, is leagan sochomhlionta e an
leagan nua agus ta se ar fheabhas 6 thaobh dearaidh agus leagan
amach de. Treaslaim leis an Roinn Comhshaoil as ucht a gcinnidh sa
chas seo.
Ta suil agam go leirionn an cas luaite thuas nach mbionn na ceimeanna
gur ga a thogaint, chun freastal ar phobal na Gaeilge, chomh
dodheanta sin is a cheaptar go minic iad a bheith.
Rinne me tagairt i mo Thuarascail BhUantuil anuraidh do roinnt gearan
a bhain leis na socruithe a deineadh i leith an da reifreann a ritheadh sa
bhliain sin. 1 mease na bhfadhb i gceist bhi: (a) gur eisiodh an leagan
Bearla, seachas an leagan Gaeilge, de bhileog eolais ar an gConradh
Mhaastricht do theaghlaigh airithe i gceantar Gaeltachta agus (b) nar
deineadh socruithe cui chun an leagan Gaeilge den bhileog eolais, i
gcas an da reifreann, a chur ar fail go heasca do lucht labhartha na
Gaeilge lasmuigh de na ceantair Gaeltachta. 1 gcas (a) thuas, ba leir
dom gur tri dhearmad a tharla amhlaidh agus nach raibh fadhb
bhuniisach le reiteach. I gcas (b) ta se soileir dom go bhfuil ceist
bhumisach ardaithe ag na gearanaithe. Ta teagmhail deanta agam leis
an Roinn Ealaion, Cultiiir agus Gaeltachta feachaint an feidir teacht ar
shocruithe cui a chinnteodh nach mbeidh abhar ghearain ann amach
anseo 6 thaobh infhaighteacht chaipeisiochta den tsaghas seo on Stat.
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Three Senior Investigators, Michael Brophy, Maureen Behan and Pat Whelan
discussing a case.

INVESTIGATION - DETAILED ACCOUNT

This Section reports on an investigation carried out during the year.
Investigations are undertaken only after detailed consideration of all of
the issues involved in the case. Whereas I am required to conduct a
preliminary examination of all valid complaints received, in only a
small number of cases each year is it necessary to carry out an
investigation under the Ombudsman Act 1980. An investigation
normally involves the production of a report, together with my formal
findings and recommendations in the case.
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TELECOM EIREANN

CUSTOMER'S EXCHANGE METER ACTIVATED BY INCOMING
CALLS
The complainant had his private telephone replaced with a
payphone. He had experienced a high level of technical problems
both before and after the change. He disputed the call charges on his
accounts but Telecom Eireann claimed that the charges were correct
and pursued the matter up to the point of warning the customer that
legal proceedings would be initiated if the account, which stood at
£2,967.40, was not paid within ten days.
The Preliminary Examination
The original complaint referred to the standard of service and the level
of charges for calls. In response to the complaint Telecom stated that
the matter had been referred to their engineering staff and their
examination had revealed a fault at the local exchange which had a
serious effect on the metering of calls. The fault had not been
discovered until I had referred the complaint to them. The nature of the
fault was that the complainant's meter at the exchange was advancing
by reason of incoming calls on his line. Telecom corrected the fault and
estimated the effect since the installation of the payphone. As a
consequence a rebate of £781.90 was allowed on the customer's
account.
1 was not satisfied with this response for the following reasons:
(a) the report stated that the complainant's house had been
visited and the payphone had been replaced twice, yet the
fault, which was of a serious nature, had not been discovered:
(b) Telecom 6ireann had written to the complainant advising him
that they intended taking legal action and 1 was concerned that
such a letter had issued on foot of an account which was
incorrect:
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(c) I was
Office
when
meter

concerned that the fault was discovered only after my
became involved and that the procedures followed
the complainant expressed his reservations about the
failed to locate the problem.

In the light of the foregoing I decided to initiate a formal investigation
of the complaint.
The Investigation
The customer had complained of excessive charges before, and after,
the installation of the payphone. The records showed that his line had
been the subject of service difficulties over a considerable period. These
problems continued during my investigation but I continually
monitored the situation and they had been reduced to a minimal level
before my investigation had been completed. Many of the problems
were connected with the payphone, which had to be replaced twice
before a satisfactory level of service was achieved. While considerable
efforts were made by Telecom's technical staff to resolve the service
problems the cause of the overmetering was not discovered. The Credit
Control Section in Telecom Eireann, having been informed that there
was no technical fault that would have led to overmetering, pursued
the customer for payment. The phone was disconnected and the
customer was given notice that legal action would be taken if he did
not settle the account, in full, within ten days.
A serious fault had been discovered at the exchange involving
incorrect wiring of equipment which caused the meter to advance on
incoming calls. This fault had been repaired and a rebate had been
made in respect of the estimated overmetering. In the course of the
investigation I learned that this problem had arisen at a number of
exchanges similar to that to which the complainant was connected^
These were exchanges which did not have a call loggmg facility^!
raised this with Telecom and I confirmed that the company was in the
process of replacing this equipment. I examined the details of the faults
discovered in the various exchanges and confirmed that appropriate
rebates had been made to the affected subscribers. I was assured that
the sihiation was being monitored and the likelihood of a recurrence
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reduced as the programme for changing over to the more modem
digital exchanges progressed.
Findings
My findings on the case may be summarised as follows.
The complainant had service problems on his line both before, and
after, the installation of a payphone. He had complained about
overcharging for calls in both periods. While no specific reason was
found for overmetering in the earlier period, the level of service
difficulties lent credence to the complainant's claim.

INVESTIGATIONS — SOME DETAILED ACCOUNTS

2. That the programme for the replacement of the faulty
equipment be given a high priority so as to minimise the
likelihood of any recurrence of the problem.
3. That Telecom Eireann rebate a further £750 on the
complainant's telephone account.
Telecom Eireann accepted these recommendations.
While I was investigating this case 1 received a number of similar
complaints and I was able to use research carried out for this case in the
examination of these complaints. This resulted in the complainants
receiving rebates of over £9,000 in one case and £3,500 in another.

Telecom had pursued payment of a large account during a period
when a serious fault in the exchange lay undiscovered; they had
disconnected service and threatened legal action in the matter. This
fault could have been discovered if the exchange equipment had been
examined when the service problems had been reported by the
customer but they were found only after my intervention. Without this
intervention the matter could have become the subject of court
proceedings.
When the fault was discovered a rebate of charges was made on the
account. Steps were taken by Telecom to deal with the problem, not
only in this case, but at all exchanges where similar equipment was
used for pulsing and metering.
Recommendations
I made the following recommendations:
1. That Telecom Eireann include the following procedure in
dealing with disputed accounts on payphones and exchange
Unes with pulse metering in non call logging exchanges:
"before any such disputed account is maintained that the
relevant equipment at the exchange be examined to ensure
that it is not a source of overmetering"
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CASES OF GENERAL INTEREST

COMPANIES REGISTRATION OFFICE
COMPANY INCORRECTLY STRUCK OFF REGISTER
A director of a limited company complained to me that his company
had been struck off the Register by the Companies Registration
Office (CRO). The cost of restoration to the Register was £500.
I was informed by the CRO that the striking off had taken place
because of the failure of the company to submit annual returns. I was
also informed that Section 12 of the Companies Act, 1963, as amended
by Section 245 of the Companies Act, 1990, empowers the Registrar to
strike a company from the Register for failure to submit annual returns
for two consecutive years. Annual returns in this case had not been
submitted since 1985. The CRO explained to me that before a company
can be struck off they are obliged to issue, by registered post, two
notices of the intention to strike off, to the registered office of the
company in question. Following the issue of the second notice, a list of
companies proposed for strike-off is pubUshed in Iris Oifigiiiil. Unless
cause is shown to the contrary the companies listed are struck off one
month after the date the Ust is published.
In the case of the complainant the first strike-off notice was issued on
19 June. A reply from the company was received by the CRO on 24
June. In that reply the company said that every effort was being made
to bring the company's affairs up to date and this included appointing
a firm of accountants. A second strike-off notice was issued to the
company on 31 July as the annual returns had not been lodged. The
company was subsequently struck off on 28 September.
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When I examined the relevant legislation I noted that it provided that
the second strike off notice may be issued if, after issue of the first
strike off notice to the company,

CASES OF GENERAL INTEREST

DEPARTMENT OF AGRICULTURE, FOOD AND FORESTRY

(1) the Registrar receives an answer to the effect that the company
is not carrying on business or
(2) the Registrar does not, within one month of sending the first
strike off notice, receive any answer or

Most of the complaints which I received against the Department of
Agriculture, Food and Forestry related to the refusal of the
Department to pay premiums under the various EU schemes.

(3) the Registrar does not, within one month of sending the first
strike off notice, receive all outstanding returns.

In one case a farmer complained to me that he had received only 80%
payment on foot of his application under the 1991 Special Beef
Premium Scheme. He maintained that he was entitled to the full
payment.

I pointed out to the CRO that the Registrar had on 24 June received an
answer as required at (2) above and, therefore, that it appeared to me
that the CRO had no legal authority to issue the second strike off notice
or subsequently to strike the company off the Register. I also pointed
out that An Post had not delivered the second strike-off notice to the
company but had returned it to the CRO marked "insufficient
address". The second notice had been addressed in the same way as
the first notice and the CRO was aware that the first notice had been
successfully delivered. However, prior to the company being struck
off, no enquiry was made by the CRO of An Post or the company as to
why the second notice was not delivered.
The Registrar responded by accepting that there were deficiencies in
the way this case had been processed. Having regard to all the
circumstances he agreed to restore the company to the register without
charge. The company filed all outstanding returns and the position was
regularised.

In a report to me the Department stated that the reason for the
reduction was that the premium had been paid under the 1990 Scheme,
in a different herd, in respect of one of the animals included in the
farmer's application. The Department would not accept that the farmer
did not know this at the time of his application given that the animal
had been inspected in 1990 and should, therefore, have had its ear and
identity card notched.
The farmer refused to accept the Department's decision. He asserted
that the animal's ear had not already been notched when he applied for
the premium in 1991. He gave my staff a document given to him by the
district veterinary office which showed that the identity card for the
animal had been examined by the district veterinary office after the
date of his application. The document confirmed that the card had not
been notched previously for the Special Beef Premium.
I asked the Department to review the case. Having considered the
information provided by the farmer the Department could not explam
the confUct of evidence and, in the circumstances, I was informed that
the balance of the premium would be paid to the farmer.
In another case a farmer complained to me that the Department had
refused to pay him the 1991 Suckler Cow Premium. His application
was in respect of 35 animals.
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In a report to me on the case the Department stated that the reason for
the refusal was that the farmer had included in his application an
animal that was found, at inspection, to be an un-calved heifer. Under
the conditions of the Suckler Cow Scheme, a premium could not be
paid in either 1991 or 1992 because of the inclusion of the heifer on the
application form.
The farmer had appealed the decision to the Department on a number
of occasions before contacting my Office. He was adamant that the
animal in question was a suckler cow and that his application was in
order. He maintained that had he been informed at the time of
inspection that there was a difficulty about the animal, he could then
have offered evidence in a bid to prove that it was a suckler cow. He
claimed, however, that as he was not told about the difficulty until nine
months after the inspection, it was impossible at that stage, for him to
offer any evidence in support of his case.
As a first step 1 asked the Department to obtain a statement from the
officer who carried out the inspection. In this statement the officer
indicated that he rejected the animal as it seemed to him to be an uncalved heifer. The officer also stated that he had informed the farmer of
this on the day of inspection.
In my examination of the Department's file on the case I could find no
indication that, on the date of inspection, the farmer was informed of
the difficulty. The file revealed that a formal decision to refuse the
application was not made and conveyed to the farmer until 9 months
after the date of inspection. The file also showed that subsequent to the
decision to refuse payment the farmer had written a number of letters
to the Department about the matter. In these letters he had questioned
how, by an external visual examination alone and, given the particular
physical circumstances of the inspection (his cattle crush is long with
concrete walls on both sides), it was possible for the inspecting officer
to positively determine that the animal in question had not calved.
Such visual inspection and determination is of course the usual and
accepted method of operation although I understand that it is only by
way of an internal examination that the matter could be determined
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conclusively. Given the fact that there was no official record of the
farmer having been advised of the difficulty for some nine months
after the inspection these points should, in my view, have been
addressed by the Department.
In the circumstances I asked the Department to review their position
on the case. Subsequently they informed me that the Suckler Cow
Premium, almost £2300, would be paid in respect of 1991. I was also
informed that if the farmer made an application for the 1992 premium
this would be considered and I advised him accordingly.
In a similar case a farmer complained to me that he also had been
refused payment of the 1991 Suckler Cow Premium and was
disqualified from the 1992 Scheme.
The reason given by the Department for the decision to refuse payment
was that arising out of an inspection of the herd in 1991 a dispute arose
as to whether four of the animals in respect of which application for
Premium had been made were suckler cows. The Department also
maintained that there was a discrepancy in the calving dates for these
animals as notified by the farmer on his 1990 Cattle Headage and his
1991 Suckler Cow applications. Because of this dispute the farmer had
been deemed ineligible for the 1991 payment and was disqualified
from the 1992 Scheme. Thus he was to receive no Suckler Cow
payments for any of his animals in either 1991 or 1992.
In his letter of complaint to me the farmer maintained that on the date
of inspection in 1991 he had not been told about the problem and that
the first he knew of it was some four or five months later. He
maintained that, had he been advised of the difficulty on the date of
inspection, he could have submitted evidence in an effort to prove that
the animals were in fact suckler cows.
There was nothing on the Department's file to indicate that the matter
had been raised with the farmer at the time of the inspection. My
examination of the file showed that during 1992 the farmer had
supphed the Department with some evidence m support ot his
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contention that the four animals in dispute were in fact suckler cows.
The Department, however, had other evidence suggesting the contrary.
At my request the Department reviewed the case and subsequently
informed me that payment of the 1991 Premium would be made in
respect of the animals included in the application about which there
was no dispute. It was also agreed that payment of the 1992 Premium
would be processed. The farmer received both payments, totalling over
£3000, a short time later.

CASES OF GENERAL INTEREST

DEPARTMENT OF EDUCATION

HIGHER EDUCATION GRANT REFUSED
A man complained to me that his son had been refused a Higher
Education Grant. The basis for the refusal was that the father's
reckonable earnings for the relevant period (April 1991 to April 1992)
exceeded the limit of £19,500.
His P60 for the relevant year gave his income as £19,534. However the
complainant had also submitted his P21 (Income Tax Balancing
Statement) for the same period which showed his true earnings as
under £19,500 since £200 paid for a national pay agreement in respect
of 1990/91 had been paid in 1991/92. The complainant had appealed
this decision in October 1992 and when he had received no response he
contacted me in December 1992.
The essence of the complainant's case was that the treatment by the
Revenue Commissioners in respect of the same income was different to
that being adopted by the Department of Education. In so far as the
Revenue Commissioners are concerned, while all payments to an
employee must be included on the P60 in respect of the period in which
the actual payments are made, employees on PAYE may have arrears
included in the relevant tax year for the purpose of computing income
tax payable. The difficulty for the Department was that if this principle
of adjustment was to be allowed there would be an obligation on the
relevant local authorities to examine P60's for subsequent years,
compare them with current year amounts and investigate any
substantial increases. This could then result in situations arising where
the authority would be trying to reduce or even withdraw a grant from
some individuals. The Department decided that the reckonable income
in my complainant's case should be determined by reference to the
amount earned in the tax year irrespective of what was paid. In the
circumstances the arrears relating to the previous year which had been
included on his P60 were disregarded and the complainant then
became eligible for the grant.
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The general question of adjustment has been included for
consideration in the context of a review of the overall grant scheme. In
the meantime the Department will accept arrears adjustment where
claimed.
PROBLEM WITH SCHOOL TRANSPORT
A woman, who had two disabled children, wrote to me and asked if
I could assist her with a problem she had in relation to school
transport.
Both children were being provided with transport to the school, which
was quite near their home. The problem was that the children did not
arrive home for over an hour after school as they had to stay on the bus
while it travelled to collect children from another school on the other
side of the city. This was very uncomfortable for the children because
of their disabilities.
The children's mother was unsure where the responsibility for the
service lay and had approached Bus Eireann regarding a possible
alteration of the route which, she was told, could not be entertained as
it would involve extra cost.
I advised the Department of Education about the circumstances of the
case. I put a proposal to them. The proposal was that the bus could
collect her children from school 10 minutes earUer (their teachers were
agreeable to releasing them earUer) and bring them straight home and
then resume the normal route to the other school.
The Department agreed to the proposal. Following consultation with
Bus Eireann the new service was authorised by the Department with
particular regard to the nature of the children's disabilities.
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DEPARTMENT OF FOREIGN AFFAIRS

PASSPORT APPLICATIONS MISLAID
A woman complained that, during a postal dispute, she and her
cousin had handed in to the Passport Office in Dublin, hvo separate
passport applications together with full documentation and two
sums of £45 in cash. They had not received the passports.
The applicants were advised that their passports would be sent to them
at the end of the dispute. When they made enquiries, some time after
the end of the dispute, they were informed that their applications could
not be located. The complainant had to make a fresh application which
involved her in expenses of £60. Her cousin, who required the passport
urgently, was given a temporary passport at no additional cost.
When I approached the Department of Foreign Affairs I was informed
that the original applications could not be located. The Department
acknowledged that the complainant was entitled to a refund in respect
of the costs incurred in making the second application and
arrangements were made to refund the sum of £60. The temporary
passport, which had been issued at no extra cost was extended to the
full 10 year term.
REFUND OF FEE FOR A RESTRICTED PASSPORT
The complainant in this case had applied to the Passport Office in
Cork to have her daughter added to her passport. There was a delay
in dealing with the matter as the Cork office had no record of the
receipt of the application. She was given a restricted passport in the
interim. There was a charge of £45 but the complainant was given to
understand that this would be refunded if the original application
was located and processed within six months.
The application was located within the six month period and posted to
her from the Passport Office in Dubhn. Despite contacting the Ofhce on
several occasions the complainant could not get any explanation ot

90

ANNUAL REPORT OF THE OMBUDSMAN 1993

what had happened. She was also having difficulties in getting a
refund of the £45
I sought a report from the Department of Foreign Affairs. Despite
extensive research they could not explain how the original passport,
posted to Cork, had been returned from Dublin without explanation.
However, they made arrangements to have the fee refunded
immediately and apologised for the inconvenience caused.
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REVENUE COMMISSIONERS

REFUND OF INCOME TAX
A man complained to me about the amount of the tax refund he was
being allowed by the Revenue Commissioners in respect of salary
repayments to his son's former employer.
The father and son had been employed by the same company. The son
was granted special leave with pay by the employer to attend college.
The agreement between the son and the employer was that the son
would continue in the company's employment for a specified number
of years after he had completed his college course. However the son
did not return to the company and, under the terms of the agreement,
the salary paid to the son during his time at college fell to be repaid to
the company. The sum to be repaid was approximately £11,500.
The father, as guarantor to the agreement, was liable for this debt.
Because they had both been employed by the same company the father
arranged with the company that the sum owed would be repaid to
them out of his retirement gratuity to which he would become entitled
in 1991. In 1986 the father advised the Revenue Commissioners of the
arrangement he had with the company
The father did not contact the Revenue Commissioners again until he
retired in 1991. At that stage he was informed by the Revenue
Commissioners, that under the terms of the relevant tax legislation,
any refunds of tax could only be made in respect of salary paid in the
previous 10 years. This meant that a refund could only be made of the
tax paid by the son since the beginning of the 1981 /82 tax year. As the
salary to be repaid represented the five years from 1978/79 to 1982/8J
the decision by the Revenue Commissioners to restrict the repaymen
period would have resulted in no tax refund being "^^de in respect ot
the salary repaid for the three years 1978/79,1979/80 and 1980/81.
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In their response to my Office the Revenue Commissioners confirmed
that the ten year limit applied but they agreed that the father's
attention should have been drawn to the hmit when he was in contact
with his tax office in 1986. They said, however, that at that time the
father was to have forwarded to the tax office a copy of the
documentation setting out the repayment terms agreed with the
company. If he had done so, they suggested that he would have been
told about the limit. They also said that allowing any refund of tax in
respect of the son was a concession in that, strictly speaking, it was the
father and not the son who was repaying the salary to the employer.
I did not accept this argument as it appeared to me that in order to
qualify for a tax refund all that was required by the legislation was that
it be proven to the inspector of taxes that the salary had been repaid.
On the question of the father having promised in 1986 to provide
documentation he derued that he was asked for such documentation or
that he promised to make it available. He had kept detailed records of
his contacts with the tax office at the time and these made no mention
of providing documentation.
After protracted correspondence and discussions between my Office
and the Revenue Commissioners, they said that, given the highly
unusual circumstances, tax refunds totalling £3,653.98 would be
allowed in respect of the full five year period from 1978/79 to 1982/83.
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DEPARTMENT OF SOCIAL WELFARE

DESERTED WIFE'S BENEFIT
A woman complained to me regarding the refusal of her Deserted
Wife's Benefit claim in 1988. She felt that the decision was unfair
because she had been subsequently awarded Deserted Wife's
Benefit in 1991 and there has been no change in her circumstances
since 1988.
When I examined the Department's file I found that her Deserted
Wife's Benefit claim, made on 16 November 1988, had been refused on
the grounds that her husband did not leave her of his own volition. She
had appealed this decision but the decision had been upheld by an
Appeals Officer. She made a subsequent claim in 1991 which was
allowed by an Appeals Officer on the basis that her husband had
admitted, under oath, that he had deserted her. As the question at issue
in both applications was the same, I asked the Appeals Officer to
review his earUer decision in the hght of this new evidence. Following
a review, the Appeals Officer accepted that she was a deserted wife
within the meaning of the Social Welfare Acts and allowed payment
from the date of the original claim in 1988. Arrears amounting to
£3878.20 were paid.
DISABLEMENT BENEFIT
A man retired from work in January 1990 as a result of an
occupational disease. He applied for Disablement Benefit in October
1992 and his claim was awarded with six months retrospection. (He
had previously been in receipt of Disability Benefit and
Unemployment Benefit). He complained to me because he felt that
his claim for Disablement Benefit should have been paid from an
earlier date.
Disablement Benefit is payable where a person suffers loss of a
physical or mental faculty as a result of an occupational accident or
consequent on a prescribed occupational illness. It is a supplementary
payment payable in addition to an existing social welfare payment or,
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in addition to earnings for employment. Where the person is rendered
incapable of work because of the occupational accident or illness, then
Disablement Benefit does not become payable until after the last day of
entitlement to Injury Benefit i.e. six months after the date of the
accident or after the date from which the occupational illness has been
confirmed.

The letter she had received from the Department stated that, in order
to qualify for a pro-rata pension, a person is required to have a
minimum of 260, paid or credited, full rate contributions. The letter
also advised her that, according to the Department's records, she had
only 218 full rate contributions and, therefore, was not entitled to a
pension.

I contacted the Department and was told that the complainant had
applied for Occupational Injury Benefit (OIB) on 21 January 1991.
Initially, his application was refused on the grounds that the
Department considered that his incapacity for work had not been
caused by a prescribed illness, arising from the nature of his
employment. He appealed this decision in August 1991. At the appeal
hearing in March 1992, the Appeals Officer requested further medical
evidence. This evidence was suppUed in July 1992 and, as a result, the
ongmal decision was revised in his favour. On 3 September 1992 he
was advised of the decision to award him OIB from 21 January 1991,
the date of his appUcation.

The conditions governing a pro-rata pension were changed in January
1993. Under the amended conditions a person is required to have only
208 paid or credited full rate contributions from 1953. As the
Department had already advised her in February 1992 that she had 218
reckonable contributions I contacted them about the matter. They reexamined her case and she was awarded a Pro-Rata (mbced insurance)
Contributory Old Age Pension with effect from January 1993. She was
paid arrears amounting to £400.90.

The complainant applied for Disablement Benefit in October 1992 and
was awarded payment from April 1992 i.e. with six months
retrospection, which is the maximum retrospection allowed for in the
case of late claims. However, had his OIB claim been aUowed initially,
^L^'ff
u ^ r "T"^^ ^^ Disablement Benefit claim anytime after July
; r.iL
. u^* ^^^"'^ ^^^ Department had refused his earher claim
or OIB, and because it had taken the Appeals Officer until 2 September
1992 to decide the appeal, it was unreasonable not to take this into
^ ' T r u ' " J : ! ' ^ * ^ ° " *° ^^ Disablement Benefit claim. I raised this point
with the Department and they agreed to review the case. He was
subsequently awarded Disablement Benefit with effect from 21 July
i w i and was paid arrears amounting to £1,197.
PENS^ON^ ^^^^^^

INSURANCE) CONTRIBUTORY OLD AGE

Department of Social Welfare which stated that she was not entitled
to a pro-rata pension under the mixed insurance regulations.
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RETIREMENT PENSION
I received a complaint on behalf of a man whose application for a
Retirement Pension had been refused. In the early 1970's he had
been looking after his aged father. He had ceased to claim any
payment from the Department of Social Welfare and, instead, his
father had been paid a Prescribed Relatives Allowance. After the
death of his father in 1974 he resumed claiming Unemployment
Assistance but no credits were allowed on his insurance record after
1974. As a result, he failed to qualify for a Retirement Pension on
reaching 65 years of age. He felt that he should not have been
penalised in this manner.
This man had been in receipt of Unemployment Assistance up to 1971,
when he ceased claiming in order to look after his father^ Due to the
fact that he did not take up employment after his father died in 1974
but, instead, resumed claiming Unemployment Assistance, he had a
two year gap in his insurance record and, consequently was not
entitled to credits for the period after 1974. On reaching 65 years of age
in March 1993, he apphed for a Retirement Pension but ^^^ ^'^^"^^'^
because he did n o i h a v e the required average of 24 reckonable
contributions or credits per year since he entered insurance.
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I was aware that, if a Prescribed Relative Allowance had been in
payment between 1971 and 1974, credits, which are allowed in respect
of this payment, should have been added to the complainant's
insurance record at the point when he reapplied for Unemployment
Assistance in 1974. If this were the case the matter of the two year gap
in his insurance record would not, therefore, be relevant.
I contacted the Department of Social Welfare and pointed this out. The
Department told me that the Prescribed Relative Allowance papers in
relation to his father were no longer available but they agreed to
investigate the matter. Following an investigation, the Department
were satisfied that his father had been paid a Prescribed Relatives
Allowance, and the complainant was awarded credits for the period
1971 to 1974. He was therefore entitled to credits for the period during
which he had claimed Unemployment Assistance since 1974.
Consequently, he now had enough reckonable contributions to quaUfy
for a Retirement Pension. He was awarded the Retirement Pension
with effect from March 1993, the date of his appUcation and was paid
arrears amounting to £1,943.
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considered to be genuinely seeking employment. She appealed this
decision and the Appeals Officer upheld the decision on 5 May 1989.
She reapplied, at a later date, and her claim was allowed, on appeal.
In my examination of this complaint I noted that the complainant had
said that she had secured full time employment as a result of an
interview which she attended on 16 May 1989.1 then established that
the closing date for receipt of applications for the post was 21
November 1988 and that this advertisement would have appeared in
the papers approximately 3 weeks before the closing date, some seven
months prior to the Appeals Officer's decision of 5 May 1989. In the
light of this, I asked the Appeals Officer to review the case. As a result,
the Appeals Officer allowed her claim based on the new evidence
presented. She was paid arrears amounting to £540.60.

UNEMPLOYMENT BENEFIT REFUSED
A woman complained to me that her Unemployment Benefit claim
had been refused for the period 6 January to 5 May 1989 on the basis
that she was not considered to be genuinely seeking employment.
She felt that this decision was unfair because she had been
employed 3 days per week at the time. She also maintained that she
had been seeking full time employment and had, in fact, secured
employment, subsequently.
The woman commenced employment in the company in 1985. Her
employment was determined by many factors including seasonal
changes. During the periods she was not working, she claimed, and
was paid. Unemployment Benefit. She was laid off during the
Christmas period in 1988 and was due to return to work on 10 January
1989. However, during this period she was interviewed by an Inspector
of the Department of Social Welfare regarding her efforts to obtain
employment. The benefit was stopped on the grounds that she was not
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HEALTH BOARDS

WIFE'S HIGHER EDUCATION GRANT ASSESSED FOR
DISABLED PERSONS MAINTENANCE ALLOWANCE
The complainant had been on Disabled Person's Maintenance
Allowance (DPMA) for some years. He had recently married and was
being paid an adult dependant allowance in respect of his wife.
Shortly after their marriage, his wife began a one year third level
education course and was awarded a higher education grant. This
grant consisted of the payment of fees and a maintenance element of
£1,461 per year payable in three instalments. When the Health Board
became aware of his wife's higher education grant, it withdrew the
adult dependant allowance payable in respect of his wife.
The complainant and his wife felt aggrieved at this decision. They
pointed out that attendance at the third level course involved a
considerable level of additional expense. For example, attendance at
the course involved daily travelling of more than 60 miles. There were
other costs associated with the course including meals, books and
course material. The couple felt that the Health Board had not taken
account of these expenses.
I notified the complaint to the Health Board involved. The Board then
reviewed its approach to this type of case and decided that the original
decision should be reversed. The Health Board decided that "higher
education grants are not to be reckoned as income in assessing
applications for DPMA". On the basis of this decision the adult
dependant allowance was restored with effect from the date of
withdrawal.
I was also in touch with the Department of Health in relation to this
issue with a view to achieving a general clarification on whether the
maintenance element of higher education grants should be taken into
account for DPMA purposes. The Department, having considered the
issue, informed me that it accepted that the maintenance element of a
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higher education grant should be disregarded in calculating the
amount of DPMA. Furthermore, the Department told me that it intends
to provide for this formally by inserting a provision to this effect in the
1994 DPMA Regulations.
HEALTH BOARD STAFF SHOULD ADVISE OF ENTITLEMENTS
The complainant in this case was an elderly woman caring full-time
for her 29 year old son who is severely disabled. He was living at
home and was not attending any training centre or day care facility.
The son was receiving Disabled Person's Maintenance Allowance
from the Health Board.
In early 1992 the mother learned of the existence of the Mobility
Allowance which is payable to disabled people who are unable to
walk. The allowance is currently worth £36 per month or £432 per year.
The mother was advised of this allowance by a social worker working
for a voluntary body. She applied for the allowance on her son's behalf
and he was found eligible from the date of application in 1992.
However, the Health Board refused to pay any retrospection on the
claim. The mother believed that the Health Board should pay arrears of
the allowance back to 1982 when her son would have been eligible, if
he had applied. She contended that the Health Board had failed in its
duty to her and to her son, in that it had failed to notify her of the
availability of MobiUty Allowance over the years. The mother pointed
out that between 1982 and 1992 she and her son were visited regular y
by a range of Health Board personnel including the local pubhc health
nurse, an area medical officer and the community welfare officer. She
felt that these Health Board staff, who would have been fully aware of
her son's condition, should have advised her to apply for the Mobility
Allowance. The Health Board concerned did not accept this argument
and refused to pay the allowance, retrospectively Accordingly the
mother made a complaint to my Office.
The Board's response to the complaint was that, in line with normal
practice, the application for MobUity Allowance ^ ^ g""'^^. ;;'f^
effect from the date of application. The Board pointed out that wherea
its health professionals are "actively encouraged to advise members of

101

ANNUAL REPORT OF THE OMBUDSMAN 1993

the community on health issues including the availability of various
schemes and allowances" nevertheless, the Board could not be held
responsible "for those who do not apply for allowances and that there
are numerous sources of information available to those with children
suffering from various disabilities". In effect, the Board was saying that
ultimately, responsibility for being informed as to entitlements of this
kind is a matter for the applicant or the applicant's parents.
1 was not satisfied with this response. Broadly speaking, I have taken
the view over the years that there is an onus on health board staff to
inform their clients of the existence of various welfare entitlements. In
this particular case I was aware that the mother's social contacts were
quite restricted because of the extent to which her son required care
and attention and accordingly, her opportunities for acquiring
information were restricted.
In the course of further discussion with the Health Board I conveyed
my views to them and requested that they review their position. The
Board did reconsider their position and decided to make an ex gratia
payment of £2000. This represented two thirds of the actual amount
which would have been paid had the appUcation been made in 1982.1
consider that this was a reasonable resolution of the matter. In making
this payment the Board acknowledged that its staff had a responsibility
to ensure that clients - and particularly handicapped clients - are fully
informed of their entitlements.
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LOCAL AUTHORITIES

CHARGES FOR THE RELEASE OF TITLE DOCUMENTS
I received a complaint from a tenant purchaser who complained that
he had been asked to pay a fee of £15, plus V.A.T, to his Local
Authority's Law Agent for the release of his title documents after he
had made his final purchase payment on his local authority house.
He did not see why he should have to pay this fee. He stated, in
support of his case, that no mention of the fee had been made to him
when he applied to purchase or when he asked for a final statement
of account.
My examination of his complaint established that the Law Agent was
a part time officer of the Authority who was remunerated on a stipend,
in his advisory capacity, and on a fee basis, for conveyancmg and court
work. Under an arrangement going back 65 years, the Law Agent had
responsibility for security of the Local Authority's deeds and legal
documents. The Law Agent claimed, and the Authority agreed, that he
was entitled to receive reasonable remuneration for his work. Ihe
Authority stated that it was long established practice of the lega
profession that the borrower must pay reasonable costs and outlay ot
both sides to a lending transaction.
I learned during the course of my examination that while the
arrangement for security of the Local Authority s deeds and title
documents had indeed existed as stated by the Authority the charge by
the Law Agent had been introduced in 1987.1 asked the AuthorUy to
consider the nature of the relationship of the three ^o^^^-^f "§ P^^^ ^.^^
involved. I pointed out that there was a contract between the Au ho Uy
and their Law Agent and a separate contract between the Author ty
and the purchaser 1 suggested that if they considered the term of hur
contract with the Law Agent allowed him to ^^arge for handling such
documents they, as the other party to ^^e contract should pay h
charge. I also suggested that if the Authonty wished ^ P ^ ^ «" »^
charge to the purchaser there would have to be a proper statutory basis

ir»
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for the charge. I indicated that since there was no provision for the
charge in the relevant housing legislation, the charge could not be
made without provision for it being adopted under the Local
Government (Financial Provisions) (No 2) Act, 1983. The Authority
indicated in response that they would release the title documents to the
complainant without charge. They also indicated that they proposed to
change the existing arrangement so that in future they would release
the documents free of charge to purchasers.
MEANS TESTING FOR A DISABLED PERSON'S
RECONSTRUCTION GRANT
A man complained to me that his Local Authority had refused his
application for a disabled person's grant on means grounds. He
believed that this was unfair because there was no provision in the
scheme for a means test.
The complainant's mother-in-law was disabled. She sold her house
and went to Uve with the complainant who built a disabled persons
extension to accommodate her. He applied to his Local Authority for a
disabled persons grant but he was refused because the Authority took
the view that the extension could be paid for out of the proceeds of the
sale of his mother-in-law's house. When 1 raised the matter with the
Local Authority, they indicated that they considered the relevant
regulations gave them discretion to decide whether a grant should be
paid and they saw no reason why part of the proceeds of the sale could
not be used to finance the disabled person's extension.
While I acknowledged that the payment of a grant was at the discretion
of Local Authority under the regulations, I pointed out to the
Authority that the relevant legislation enabled the Minister for the
Environment, in prescribing regulations for payment of disabled
persons grants, to provide for a condition relating to the family and
financial circumstances of the applicant. 1 also pointed out that since
the relevant regulations prescribed by the Minister did not specifically
provide for such a condition it would appear to have been the
Minister's intention that eligibility for this grant should not be means
tested. The Local Authority decided to take legal advice in the matter.
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They subsequently reviewed their position and agreed to pay the
grant.
DELAY IN THE RECEIPT OF TITLE DOCUMENTS FOR HOUSE
PURCHASED FROM LOCAL AUTHORITY
Tlie complainant purchased his house from his County Council in
1981. The transfer order was made and was lodged with the Land
Registry. It was then discovered that the Council was not the
registered owner of the site on which the house had been built. The
land then had to be registered with the Council as owner, so as to
enable title to be transferred to the complainant.
The purchase was completed in 1981 but because of delays on the part
of the Council, registration of title in the name of the new owner had
not been completed by 1992 when the complainant came to me. At this
stage, the complainant had engaged the services of a solicitor to help
process registration. When 1 requested a report on the complaint, 1 was
advised that the necessary steps were now being taken to effect
registration of the complainant's title. On completion of the
registration, the Council reimbursed the complainant for half the legal
expenses he had incurred and the complainant expressed satisfaction
with the outcome.
OWNERS OF VEHICLES CHARGED ARREARS OF MOTOR TAX
FOR PERIOD DURING WHICH VEHICLE WAS NOT OWNED BY
THEM
Under the Finance Act, 1992 a new method of registering motor
vehicles for road traffic purposes was introduced with effect from 1
January 1993. Under the new arrangements a motor dealer, or
importer of a motor vehicle, is obliged to register a vehicle with the
Revenue Commissioners prior to delivery to the purchaser.
During 1993 I received a number of complaints from persons who
purchased or imported motor vehicles after 1 January 1993. In a
number of instances purchasers of vehicles were required to pay
arrears of motor tax in respect of periods for which they were not the
owners of the vehicles. In one case a woman had purchased a vehicle
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in June 1993. The person from whom she had bought the vehicle had
imported it and had it registered in March 1993. When the woman
went to tax the vehicle following the purchase she discovered that she
was required to pay arrears of motor tax from the date of registration.
In two other cases, complainants had arranged to purchase new
vehicles on the first day of a month. In order to have the vehicles ready
for collection, the garages from whom the vehicles were purchased had
to have them registered before the collection date i.e in the previous
month. On taxing the vehicles the new owners discovered that they
were required to pay arrears of motor tax for the previous month even
though they were not the owners of the vehicles for that period.

3. The Society of the Irish Motor Industry (SIMI) had been
advised to request their members to:

Section 20 of the Finance (No 2) Act, 1992 states that 'when a vehicle is
entered in the register... the duty of excise in respect of the vehicle ...
shall be charged, levied and paid with effect from the date of such
entry'. Accordingly, the arrears of motor tax charged in the cases
brought to my attention had been properly levied. However, I was
concerned that the complainants in question were unaware of the
changes to the statutory position and the financial consequences when
purchasing or importing a vehicle. 1, therefore, wrote to the
Department of the Environment and suggested that the position with
regard to the requirement for payment of arrears of motor tax should
be made known to persons who intended to purchase or import
vehicles and I asked the Department to consider how this might be
achieved. In its response the Department said that they had reviewed
the position and had decided on the following measures:

4. The Department also proposed to take the matter up with the
Office of the Revenue Commissioners with a view to their
Vehicle Registration Offices issuing notification of the
requirements in respect of an imported used vehicle to any
private individual registering such a vehicle directly with the
Comnussioners (as a personal import) rather than via a motor
dealer.

1. They would issue notification of the requirements in respect of
the taxing of a new or imported used vehicle to the owners of
all currently licensed vehicles i.e. circa 1.1 miUion persons)
with motor tax renewal notices for tax discs expiring on or
after 1 January 1994.
2. The forms used for the registration and licensing of vehicles
had been revised to alert purchasers of new or imported
vehicles to the possibility that arrears of motor tax may be
payable if the vehicle is not Ucensed in the month following
registration.
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(i)

advise customers of the implications attaching to the
purchase/registration of a new or imported used vehicle
towards the end of the month and the licensing thereof
the following month, and

(ii)

provide the option to customers of postponing
purchase/ registration of a new or imported used vehicle
from the last days of a given month to the beginning of
the following month.

While I had to acknowledge that these arrangements would not change
the position relating to the specific complaints I had received, I am
satisfied that they will go a long way towards clarifying the position
with regard to the payment of motor tax in respect of all persons who
intend to purchase new or to import used vehicles.
DISPUTE ABOUT A BOLLARD
A man complained that a bollard erected by his Local Authority at
the end of a laneway beside his rear garden was facilitating burglars
gaining access to his property. While the Authority initially agreed to
his request to have it removed, they subsequently changed their
minds.
The Local Authority had placed the bollard at its present position at the
end of the laneway and, about 2 feet from the complamant's boundary
wall, at the request of the local residents to prevent cyclists exiting at
speed from the laneway onto an open area. The residents considered
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that pedestrians were in danger from such cyclists. Following
approaches from the complainant that the bollard was facilitating
burglars gaining access to his property, the Local Authority undertook
to have it removed but were prevented from doing so by the other
residents.
The Local Authority was then faced with deciding between the
competing interests of local residents i.e. the safety of pedestrians as
against the security of one individual's property. They accepted that
the bollard faciUtated the gaining of access to the complainant's
property but were of the view that the absence of the bollard would not
prevent burglars from gaining access as his boundary wall was only 6
feet high. Despite their best efforts, the Local Authority could not find
a solution which would satisfy all concerned. In the interests of the
greater good they proposed leaving the bollard at its present location.
I did not pursue the matter further because I was satisfied that the
Local Authority had considered all options before deciding that the
greater good was best served by leaving the bollard in place.
A PROBLEM CAUSED BY RUBBISH
I received a complaint from a woman and her father about damage
caused to their property by their Local Authority in the course of
clearing rubbish that had been dumped at the rear of their
neighbours' gardens.
Over a long number of years the residents, some tenants and some
tenant purchasers, had been dumping rubbish at the rear of their
gardens. The situation had been reached where the rubbish was six to
eight feet high and was infested with rats. A petition was signed by
most of the residents requesting the Local Authority to remove the
rubbish in order that the Health Board could deal with the rat
infestation problem.
The complainants said that they had not been requested to sign the
petition nor had they been informed by the Local Authority of the

inR

CASES OF GENERAL INTEREST

plans to remove the rubbish. The first they knew of it was when the
daughter arrived home from work to find a JCB half way up the garden
with the entire rear boundary fence removed.
The complainants said that they themselves had removed all the
rubbish that had been deposited in their garden over the years and
there was no need therefore, in their view, for the Council machinery
to enter their property. They complained that hedging and an apple
tree were removed from their garden. They also complained that when
the Local Authority were marking out the garden boundaries after all
the work had been completed, they put the boundary of their garden
at the incorrect location, thus depriving them of a section of their
property. They claimed that they had to employ the services of a
soUcitor and an engineer to ensure that the boundaries were marked
out correctly. This had cost them over £300.
The Local Authority said that they had attempted to contact the
complainants to inform them of their plans but had been unable to do
so. They said that they had been acting in the best interests of the
residents generally, and at considerable cost, in trying to clear up a
problem caused by the residents themselves. They did not accept that
the complainants had cleared all the rubbish from their own garden.
They also disputed that they had, incorrectly, repositioned the
boundary fences or that it was necessary for the complainants to
engage professional help to prevent their garden being reduced in size.
Having examined the complaint and the Local Authority response in
great detail I found that the Local Authority had undertaken work, at
considerable cost, at the rear of the houses in the area for the benefit of
all the residents. From the evidence available to me, I was unable to
establish that it was necessary for the complainants to have employed
the services of a solicitor and engineer to protect their interests. I could
not, therefore, recommend that the Local Authority pay their costs.
Similarly due to the time lapse since the work was carried out I was
unable to confirm that the Local Authority were responsible tor
specific instances of loss or damage, e.g the removal of an apple tree
and hedging from the garden, and again I could not recommend that
they compensate the complainants for their loss.
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ANNUAL CHARGE FOR THE MAINTENANCE OF ACCESS
ROADS TO A PRIVATE DUMP
A public representative complained to me that a constituent of his
was being charged a "road users fee" by his Local Authority as a
condition of his permit to operate a private landfill site or dump for
non toxic commercial waste. He felt that this charge was unfair and
discriminated against his constituent.
The Local Authority, in granting a permit to the dump operator, had
attached 15 conditions to the permit. One of the conditions purported
to impose a "road users fee" on the complainant which required him to
pay an annual contribution of £500, index linked to inflation , to cover
the extra costs of the repairs and maintenance of the roads leading to
the dump.
The operation of landfill sites is governed by the European
Communities (Waste) Regulations, 1979. Under Article 5 of those
Regulations a local authority may grant a permit to any person wishing
to operate a dump. The Article also enables the authority to "specify
the type and quantity of waste" to which the permit applies and to
make it "conditional on compliance with any general technical
requirements and precautions to be taken specified in the permit" and
on the "making available to the local authority of such information as
they may request in relation to the origin, destination, treatment, type
and quantity of the waste". I pointed out to the Authority in this case
that, while they had broad discretion under Article 5 to attach
conditions to a permit, the discretion appeared to relate specifically to
the manner in which the site was to be operated and did not appear to
include power to impose a levy towards the cost of maintaining access
roads. 1 suggested that they had therefore, exceeded their power in
imposing this condition. The Authority accepted my view and they
undertook to withdraw the charge and to delete the condition from the
permit.
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difficulty they were having with their Local Authority about the
scale of charges being operated by the Local Authority in respect of
one of its dumps.
In this particular dump the Local Authority's charges were cheaper by
about £2.00 per ton for companies which dumped over 50,000 tons per
year as against those, like the complainants, which dumped less than
20,000 tons per year. They considered this to be most unfair to the
smaller operators, as it made it extremely difficult for them to compete
against the larger operators. In addition, the complainants said that
they could not get any satisfaction from the Local Authority when they
tried to discuss the matter with them.
In their report to me, the Local Authority pointed out that the standard
rate of charge for dumping in their other tipheads was £10.00 per ton
but as they were trying to encourage operators, especially the larger
operators, to use the tiphead in question, because it was more remote,
they had a scale of charges for tipping commercial waste as follows :
Over 50,000 tonnes p.a.
Over 20,000 and up to 50,000 tonnes p.a.
Over 10,000 and up to 20,000 tonnes p.a.

£6.00 per tonne
£7.20 per tonne
£8.40 per tonne

They said that it was normal commercial practice to give discounts
where large volumes of business are involved. Nevertheless, in view of
the grievance felt by the company, they agreed to meet the proprietors
to discuss the overall effect on their business.
They agreed that, as the tonnage in respect of 1992 came out at 19,514
tonnes, they would cap the contribution for the year at £120,000
(equivalent to 20,000 tonnes at £6.00 per tonne). Negotiations would
continue in relation to future years.
The complainants were satisfied with the outcome.

WASTE DISPOSAL
I received a complaint from the proprietors of a small waste removal
company, which employed 12 to 15 full-time staff, concerning a
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A N POST

NON DELIVERY OF REGISTERED MAIL
A woman complained to me that An Post would not compensate her
for expenses incurred as a result of the non-delivery of a parcel to her
daughter which she had sent to London by registered post.
I examined the complaint and found that the woman had put an
incorrect address on the parcel, which contained a pair of her
daughter's spectacles, and that it had been returned, by the Royal Mail,
to An Post in DubUn, 12 days after it had been originally posted. She
had made enquiries about the missing parcel but it was not located
within An Post for six months. In the interim her daughter had
purchased a new pair of spectacles. She had done this shortly after the
parcel had been reported missing on the understanding that she would
be recompensed by An Post if the parcel was not located. When the
parcel was eventually located An Post declined to
pay any
compensation.
My examination showed that because of the incorrect address on the
parcel neither An Post nor the Royal Mail were at fault in failing to
make delivery. It was clear to me, however, that if the returned parcel
had been located, and the sender informed in good time, her daughter
might have been saved the cost of the new spectacles. In these
circumstances 1 asked An Post to reconsider the matter and proposed
that they should recompense their customer by making an ex gratia
payment of £60. Having considered the matter An Post accepted my
proposal and made the payment to the sender of the parcel.
MISSING PENSION ORDER
An old age pensioner contacted me about a difficulty she had in
cashing her pension cheque.
When she went to collect her pension at the post office she discovered
that a docket for that week was missing from her pension book and she
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believed that it had been removed in error when she had cashed her
pension at the same post office the previous week. She contacted the
Department of Social Welfare in the matter who referred her to An
Post. After six weeks without the missing payment, she contacted me.
Following my intervention the missing order was located and the
pension was paid in full. 1 was concerned that the problem had not
been resolved before she found it necessary to approach my Office. 1
questioned An Post in this regard and they informed me that the
standard procedure for the entries of such lost pension orders had not
been followed in this case but that arrangements had been made to
ensure that the problem would not recur. 1 was happy that this was a
once-off failure and not a general problem. Accordingly, 1 did not find
it necessary to pursue the issue further.
LOSS OF SAVINGS ACCOUNT
I received a complaint that An Post had failed to locate a post office
savings account which had been held by the complainant's mother
who had died in 1990. The matter had been the subject of
considerable correspondence between the complainant's solicitor
and An Post without any resolution.
On my intervention An Post carried out a fresh search of their records
and located an account which might possibly have belonged to the
complainant's mother. Following further enquiries An Post were
satisfied that the account was indeed proper to the deceased and
arrangements were made to settle the matter in accordance with the
wishes of the administrator of the estate.
1 was pleased that the account had been located but expressed my
concern to An Post that it had not been located earlier, given that all the
relevant information had been made available. An Post advised me
that the various combinations of names and addresses supplied to
them did not appear to have been fully investigated in accordance with
their procedures. This resulted in the account not being identified as
promptly as they would normally have expected.
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I had examined the procedures put in place by An Post in this regard
on previous occasions and I was satisfied that the failure in this case
was of an isolated nature and did not indicate an inherent weakness in
their administrative procedures.
REFUND OF TELEVISION LICENCE FEE
A pensioner, who had purchased a colour television licence at £62
from An Post, was notified within a matter of days by the
Department of Social Welfare that he had been entitled to a free
black and white licence at the time. When he asked An Post to refund
the value of the black and white licence (£44) he was informed that
this could not be done.
The statutory position is that a refund could not be made once a licence
had been issued. The licence issued to the complainant was vahd for
twelve months and there was no provision whereby it could be
amended to take the complainants circumstances into account. When 1
contacted An Post they accepted that the position was anomalous and
they arranged to reimburse the complainant on an ex gratia basis. This
was a reasonable solution which 1 found to be acceptable in the
circumstances.
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TELECOM EIREANN

HELD LIABLE FOR ACCOUNT OF PREVIOUS SUBSCRIBER
A man complained to me that Telecom Eireann were holding him
personally liable for an account of over £6,000 in respect of his
previous employer's telephone and that they had threatened to
disconnect his domestic line if payment was not received.
The complainant stated that he was employed by a limited company
for one month in 1990 and that one of his responsibilities was to
arrange for the provision of certain services including telephone
services. He completed the relevant contract in his own name.
Telecom advised me that the complainant had, in fact, subsequently
moved the telephone service from one address to another in his own
name and had completed the contracts accordingly They had no
record of any requests from him to transfer the liability into the name
of any limited company Their records indicated that the telephone
lines were registered in his name at all times and that accounts issued
in his name and were apparently paid up to the time the lines were
ceased. Following invalid direct debit payments, service was
disconnected and a final account issued in the sum of £6,115 for which
they held the complainant Uable.
I carried out a detailed examination of the Telecom Eireann records and
confirmed that the telephone contracts had been completed by the
complainant in his individual capacity on both o^'^^sionsM fur her
confirmed that the accounts had been paid by way of direct debi from
another limited company of which the complainant was a director
From my examination of the files and records I ^ l ^ ^ / T L i r l i
there had been no request received, at any stage, to effect the transfer
into the name of the limited company In the circumstances I did not
consider, on the basis of the available evidence, that t h e " ' ^ ; ; ^ " ^
maladministration by Telecom in holding him liable, and I informed
him accordingly.
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ACCOUNT INCREASED WHILE SUBSCRIBERS ABROAD
A married couple emigrated to the United States in October 1986 but
did not inform Telecom or make any arrangements with regard to the
termination of the telephone service. They returned to Ireland in
December 1987 to find that a bill of almost £9,000 had accrued in the
interim. As the house had been empty during the intervening period
the couple felt that the account must be a mistake.

were not aware of this when they were approached by the receiver;
they were aware of only the five ordinary lines. The mobile telephone
had been in use for some weeks before Credit Control in Telecom
became aware of its existence and before they informed the receiver
that there was an account due in respect of this service. The receiver
requested that it be disconnected immediately and offered to pay part,
but not all, of the sizeable bill which had accumulated.

From my examination of the Telecom records I established that most of
the outstanding account i.e. over £8,000 had accrued during the
months of October - December 1986 and that the telephone had in fact
been disconnected in January 1987.1 also confirmed that there was no
record of any faults having occurred on the line during that period
which could have caused overmetering. 1 also became aware that a
neighbour had a key to the house and therefore, the complainants did
not have control over access to the phone in their absence.

An examination of the background showed that a number of weeks can
elapse from the time that service has been supplied and the issue of the
initial account. During this time the Credit Controller with
responsibility for the account would not be aware of the existence of
the service. This was the situation at the time that the receiver
approached Telecom. The mobile telephone account was overlooked
by Telecom while the receiver was unaware of its existence.

In the circumstances 1 was unable to pursue the matter.
LIABILITY FOR EIRCELL ACCOUNT
The receiver for a limited company approached me with a problem
arising from the telephone accounts of the company. He complained
that he had come to an arrangement to settle the accounts for five
telephone lines which the company had been using and to have
service continued while he carried out his duties. Having made this
arrangement he was informed some weeks later that a mobile
telephone had been supplied to a member of the company shortly
before the arrangement was entered into. As he had not been aware
of the existence of this service he disputed the account on the
grounds that Telecom had failed to bring this to his attention when
he first approached them to arrange the settlement of accounts.
My examination of the case showed that the company had five lines
and that an acceptable arrangement had been arrived at in respect of
those lines. A short time before the appointment of the receiver
however, a director had obtained a mobile telephone line from Telecom
and he had not informed the receiver. Telecom's Credit Control Section
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On his appointment the receiver had advised Telecom not to provide
any further services without his authorisation. Telecom responded by
asking him to identify any additional service being provided which
was not covered by the arrangement. In these circumstances I felt hat
responsibUity could be attributed to both parties. I concluded that on
the basis of shared responsibility for the P'-oWemJiability should be
apportioned on a 50/50 basis. This resulted in a rebate of £1200 on the
account for the company.
PHONE DISCONNECTED FOR LATE PAYMENT
I received a complaint from a firm of solicitors claiming that the
telephone lines to their office had been disconnected by Teecom
Eireann because of late payment of accounts despite the firm s long
record of regular and punctual payments.
My examination showed that this Problem arose when Te^om
E i L n n were changing over to the ^^^rent
^ZJT^^^^
started to present bills on a monthly basis. The '^"'J/"r,p ^p^tinued
practice of paying his accounts at the end of each "^°" J^ " ^
^ 3
to do so for a number of months after the change. H.s accounts ^^o
arrears but he felt that Telecom were satisfied with this practice
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was taken very much by surprise when they disconnected all his lines.
He had received the standard printed notice on the face of his
telephone bills advising him of possible disconnection but he pointed
out that Telecom had not acted upon such notices for some months
after the introduction of the new system.

which Telecom issued being correct. When Telecom were approached
in the matter the only concession they were prepared to make was that
the amount owed could be cleared at the rate of £60 per month. The
complainant was extremely distressed as her pension was her only
income.

The notice advised that the service would be disconnected if payment
was not received by the due date given on each bill. An examination of
the account showed that the customer had continued to make his
payments at the end of each month and these arrived a matter of days
after the due date. No other approach had been made to the firm in the
matter.

I referred the complaint to Telecom Eireann for a report. Following a
review of the circumstances the company decided to waive the charges
which had been delayed and a rebate of £1,543.64 was aUowed.

Following my initial approach Telecom arranged to have the
customer's accounts issued to him on a date in each month that would
enable him to continue his practice and at the same time meet the due
date requirements. 1 recommended to Telecom that they should also
rebate the charge for reconnection of the eight lines - £120 plus VAT.
They agreed to this and I felt that this was a satisfactory resolution of
the complaint.
DELAY IN RAISING CHARGES FOR OPERATED ASSISTED
CALLS
I received a complaint from a social worker on behalf of an old age
pensioner who had received a bill from Telecom Eireann for over
£1,500. She explained that the pensioner lived alone with an income
derived solely from a non-contributory old age pension.
Telecom Eireann said that the sum was owed to them for calls which
had been made over a period of two and a half years. Due to an
administrative error these calls had not been billed in the accounts
which issued to their customer.
The pensioner paid the accounts which issued to her and was unaware
that she was not being billed for all of her calls. The accounts she paid
comprised the rental charge and some operator assisted calls. As she
was unable to read or write she was, therefore, reliant on the account
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Cases like this come to me from time to time. I am conscious that while
the money involved may be due to Telecom Eireann it is not reasonable
to expect people, particulariy those in straitened circumstances, to be
able to pay bills which may have accrued over a considerable period of
time, due to some failing on the part of Telecom Eireann. 1 was pleased
that in this case, Telecom Eireann decided to waive the amount
involved.
TELEPHONE ACCOUNT INCREASES TENFOLD
An old age pensioner living alone normally received t^l^Phon^ bi»^
amounting to less than £6. Suddenly she received one a'nountmg o
over £70 which covered a period when she had spent 8 weeks in
hospital.
Over the previous few months she had beenjep°rting her phon^
because of crossed lines and felt that her number had been chafed
with calls proper to another Une. When Telecom provided h e r m t h
details of the calls, she observed that many had been made durmg the
period of her hospitalisation when her house was vacant and nobody
had access.
Following my intervention Telecom officials
^^^fj^l::^::'^,
tested the line without findmg any fault. ^^^^^^^^
, hich
indicated that a fault had occurred d-^"|^*^/^^^^^^^^^^^
could have caused overheanng on the hne. There was p
J
however, that this fault masked -^?^l^^'^,t^L^^^^^^
her
resulted in the complainant bemg billed for calls not m

119

ANNUAL REPORT OF THE OMBUDSMAN 1993

telephone. The clearance of the fault may well have had the effect of
resolving any overmetering problem which, unknown to the technical
staff, resulted in the complainant's line being crossed with a line in a
hospital near her. Telecom concluded that a number of her calls may
have been proper to the hospital. In the circumstances Telecom allowed
a rebate of the disputed bill to average.
VAT CHARGED AT BUSINESS RATE RATHER THAN
RESIDENTIAL RATE
A complainant contacted me concerning the charges for rental and
VAT on her telephone account. She was being charged business rates
but she was adamant that her telephone was used purely for
personal domestic purposes.
When I examined the case I saw that she had applied for a phone in
1978. She had described herself as "housewife" on the contract form.
Despite this, the line had been designated business status and
accordingly, over the years, she had been charged at slightly higher
rates for rental and VAT. A member of the family adverted to this in
1992. When she approached Telecom Eireann they changed the status
to "residential" and the charges dropped to the lower rates from a
current date. Telecom refused to rebate the additional charges which
had arisen from 1978 to 1992. There was no evidence to support any
contention that a business had ever been carried on by the complainant
and I could only conclude that the mistake was due to an
administrative error in 1978. 1 calculated the cost of the additional
charges since the telephone had been installed at £270.1 recommended
that Telecom should rebate this amount. The Company accepted this
recommendation.
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Complaints Received within Jurisdiction
1992
TOTAL 2,637

1993
TOTA L 2,419

1991
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Breakdown by Category of Totals Completed for Certain Departments

Complaints within jurisdiction - CIVIL SERVICE

/ <
/Sr

1'll

/

=
/ '

/ -

/

^

/ o
1 ^

/^2
Social WeL

99

720

Revenue

38

Environment

13

Unemployment Assistance

168

REVENUE
COMMISSIONERS

Disability Benefit

111

Income Tax

Old Age Pension

107

Customs & Excise

21

Unemployment Benefit

64

Value Added Tax

9

PRSI

24

Use Of Irish

6

Treatment Benefit

23
21

Capital Gains Tax

2

Carer's Allowance
Invalidity Pension

21

Capital Acquisitions Tax

1

Widow's Pension

21

Miscellaneous

Occupational Injury Benefit

20

TOTAL

Lone Parent Allowance
Free Telephone Rental

18

Deserted Wife's Allowance

13

Fuel Allowance

11

SOCIAL WELFARE

/

819

100

268

151

12

193

724

95

Free Electricity Allowance

10

153

191

20

37

31

2

76

166

25

Iiteurability

10

46

59

5

5

1

32

48

11

Retirement Pension
Family Income Supplement

9

5

Free Travel

7

Maternity Benefit

7
6

7

Agriculture

28

129

157

16

19

8

1

Education

27

86

113

16

25

15

0

37

93

20

Others

25

103

128

4

Pre-P.etirement Allowance
Child Benefit

41

9

1

33

88

40

Living Alone Allowance

5
4

1237

1467

161

219

17

425

1217

250

Pay Related Benefit

3

Equal Treatment Arrears
No Reply

2

Use Of Irish

2

TOTAL

230

54

98

59

Unmarried Mother's Allowance!
Miscellaneous
TOTAL

124

14

2
1
13
724

109

18
166
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ENVIRONMENT
New House Grant

15

Home Improvement Grant

11

Driving Test

11

Use Of Irish

4

Mortgage Subsidy

1

Access to Information on ttie
Environment

1

Miscellaneous

5

TOTAL

48

STATISTICS

Headage & Other Livestock
Grants

69

Farm Development Grants

8

Milk Quota

8

Land Commission

6

Disease Eradication Scheme

3

/ 1 * CM

No Reply To Correspondence

1

loS:

Miscellaneous
TOTAL

3

Higher Education Grants

32

School Transport

28

School Buildings

10

Miscellaneous
TOTAL

126
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Carlow

6

5

Cavan

1

Clare

2

Cork Corp.

>
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/

11

3

2

0

0

4

4

5

0

1

0

0

3

9

11

2

2

1

0

6

21

27

5

4

1

0

Cork County

7

31

38

9

2

1

1

Donegal

6

16

22

2

1

1

Dublin Corp.

7

/l
/

98

EDUCATION

Failure to Reply to
Correspondence

Complaints within Jiirisdiclion - LOCAL AUTHORITIES

AGRICULTURE, FOOD &
FORESTRY

/ to ^

/ S "^

/

9

2

4

1

3

8

3

14

24

3

19

32

6

1

5

10

12

20

52

72

14

10

3

2

24

53

19

Dublin County

4

30

34

10

7

1

0

12

30

4

Diin Laoghaire

1

11

12

2

4

0

0

2

8

4

Galway Corp.

1

11

12

0

4

2

0

5

11

1

Galway Co.

9

9

18

4

4

2

0

1

11

7

Kerry

2

26

28

5

3

0

0

15

23

5

Kildare

5

15

20

5

2

0

0

4

11

9

Kilkenny

1

2

3

0

1

0

0

1

2

1

Laois

6

25

31

11

1

2

0

8

22

9

Leitrim

0

6

6

0

0

1

0

2

3

3

Limerick Corp.

0

21

21

4

5

0

0

8

17

4
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Breakdown liy Category of total Completed
Complaints within Jurisdiction - LOCAL A U T H O R I T I E S - contd.
LOCAL AUTHORITIES

L

/as
/<
P£

P

/If

/ t-1 ON
/ tU "

' s
Limerick Co.

0

Longford

3

Louth

3

Mayo

16

Meath

l—u^

f

^/ 1
/ft
/ f
/

/

o

/ £nO

/I

/0S /

Housing Allocation & Transfers

56

Roads/Traffic

41

Service Charges

41

Housing Repairs

40

Flaiuiing Enforcement

34

Housing Loans & Grants

32

Planning Adniinistration

30

9

8

Motor Taxation/Driver
Licensing

27

2

4

0

Housing Rents

15

8

9

3

Housing Sales

15

13

28

8

Sewerage/Drainage

12

4

7

6

1

1

2

Failure to reply to
Correspondence

11

5

Acquisition of Land/Rigtits

10

13

1

Water Supply

8

6

11

8

Waste Disposal

7

0

11

18

3

Rates

6

0

0

5

10

7

Traveller's Rights

6

0

1

0

3

6

1

3

0

0

1

2

6

1

Access to Information on the
Environment

5

11

2

0

0

0

3

5

6

Use Of Irish

5

8

10

0

3

0

1

4

8

2

Ground Rent

1

12

15

3

1

1

1

8

14

1

Transfer of Title

1

590

102

77

32

10

214

435

155

17

17

1

2

2

0

4

1

4

0

0

2

0

9

12

0

1

0

0

20

36

4

4

6

1

1

12

13

3

0

0

0

Monaghan

1

2

3

0

0

0

0

Offaly

2

11

13

1

1

1

0

5

8

Roscommon

4

10

14

3

2

2

1

5

SUgo

4

15

19

0

3

1

1

Tipperary (NR)

3

18

21

2

4

1

Tipperary (SR)

4

13

17

2

3

Waterford Corp.

2

5

7

2

Waterford Co.

4

3

7

Westmeath

2

9

Wexford

2

Wicklow

3

TOTAL

131

459

Miscellaneous
TOTAL

ton

32
*'5

17Q
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STATISTICS

Breakdown by Category of Total Completed
Complaints within Jurisdiction - HEALTH BOARDS

at
OS:
/ tuS

Eastern

1

m
/ -

KO
// '"cS

1

/ /

1M l

137

185

24

48

33

0

26

131

54

10

21

31

4

5

8

0

5

22

9

Mid-Westem

7

34

41

5

15

5

2

10

37

4

North Eastern

8

10

18

2

5

1

0

1

9

9

North Western

2

17

19

5

4

1

2

2

14

5

South Eastern

14

24

38

3

3

4

1

14

25

13

Southern

15

44

59

7

8

10

3

7

35

24

Western

16

45

61

5

21

11

1

8

46

15

TOTAL

120

332

452

55

109

73

9

73

319

133

Midland

l-V)

f U 48
E

1i

HEALTH BOARDS
Supplementary Welfare Allowance
— rent and mortgage allowances
— exceptional needs payments
— basic income
— diet allowances
— fuel
— miscellaneous

/

123
60
34
9
4
2
14
51
42

Disabled Person's Maintenace Allowance
Hospital Services (General)
— hospital charges
— nursing homes/long-stay
— waiting lists
— miscellaneous

14
14
1
13

Health Services (General)
— medical cards
— access to medical records
— miscellaneous

25
2
14

Dental Services
No Reply to Correspondence
Domidlary Care Allowance
Fostering
Drugs Refund Scheme
Home Help
Use Of Irish
Hospital Services (Psychiatric)
MobiUty Allowance
Environmental Health Services
Health Eligibility
Other Cash Payments
Delay In Service
Social Work Services
Miscellaneous
TOTAL

41

12
6
5
5
4
4
4
3
3
2
2
2
1
1
8
319

131
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STATISTICS

ICompLiints within Jurisdiction - TELECOM EIREANN

CompLiints within Jurisdiction - AN POST

ll/I h'1' 1
1

k

/ =

OS

/ .

/

II /

/

Accounts

150

"J

^
243

/ ^o

393

o

1

41

3

5/ 1

f-B.

/

106

23

PQ

/ o

149

322

71

Request for
Guarantor

/l°

12

27

6

2

12

14

6

2

0

2

4

14

0

1

10

11

2

3

1

0

1

7

4

7

5

0

6

24

3

/

"J

/If

/ SP

1 /fl/

Standard
Charges
Other
TOTAL

132

0

6

6

0

0

1

0

2

3

3

21

48

69

8

18

10

1

21

58

11

189

331

520

128

53

58

6

183

428

92

§

/I

\

2

19

21

0

6

4

0

9

19

2

Service

1

20

21

0

8

2

0

7

17

4

TV Licence

1

7

8

0

2

2

0

2

6

2

Use of Irish

1

0

1

0

1

0

0

0

1

0

Miscellaneous

3

14

17

0

5

2

0

7

14

3

TOTAL

8

60

68

0

22

10

0

25

57

11

Savings

Provision of
Service

W
/e /
1 /fr

/ /
/
/
/ c /
/
/ "^ / *
S / ^ 3 /^
/ ^ / o

/
/
/»

Delivery of
Conespondena

15

/ S

/to ^

/

2

Quality of
Service

/ . /
>" // "^ / Z /
/ ^ /S /

/

STATISTICS
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Cioo<;raphical Distribution of Complaints within jurisdiction
Total Complaints within jurisdiction Received each month -1993

MAY
FEB

22 Received from outside the Republic of Irelaiid

134

TOTAL 2,419

APR

I
JUL
I
SEP
I NOV
JUN
AUG
OCT
DEC

Part

THE OMBUDSMAN - A BRIEF GUIDE

What is an Ombudsman?
The job of an Ombudsman is to investigate complaints from members
of the public who feel that they have been unfairly treated by certain
public bodies. His Office is impartial and completely independent of
the Government.
What can the Ombudsman do?
The Ombudsman has power to demand any information, document or
file from a body complained against and can require any official of that
body to attend before him to give information about a complaint. He
can examine all administrative actions including:
• decisions
• refusal or failure to take action
• administrative procedures
Who can complain?
Any individual, company, organisation or association can make a
complaint.
When should a person complain?
Before contacting the Ombudsman, the person must first try to solve
the problem with the public body concerned. If the person fails to
resolve the problem and feels that the body concerned has not acted
fairly, then that person should contact the Ombudsman.
What will it cost?
Nothing. There is no charge for dealing with complaints.
Will the Ombudsman deal with your complaint in Irish?
Yes. The staff of the Office of the Ombudsman will be happy to deal
with people who wish to do business in the Irish language.

THE OMBUDSMAN - A BRIEF GUIDE
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How does the Ombudsman deal with a complaint?
The Ombudsman will have his staff carry out a preliminary
examination of the complaint. The purpose of a preliminary
examination is two-fold:
•

to establish in a quick and informal way whether a formal (and
obviously more detailed) investigation is called for,

and
•

to enable complaints to be resolved with the minimum of
formality.

In the majority of cases complaints are resolved in an informal way, for
example, by discussing the problems with the public body or by
examining the relevant files. In more complex cases a detailed
investigation may be required. Investigations are always conducted in
private but it is a matter for the Ombudsman to decide what
procedures are appropriate in the conduct of an investigation.
If the Ombudsman finds that a complaint is wholly or partially
justified, he will report this to the Department or public body
concerned. He may recommend that it should review its action or
change the decision.
Will the recommendation of the Ombudsman be accepted?
The Ombudsman has no power to force a body to accept his
recommendation. If it does not, he may find it necessary to make a
report on the matter to the Houses of the Oireachtas.
Bodies subject to investigation
• Government Departments and Offices
• Local Authorities (County Councils, Corporations etc.)
• Health Boards
• Telecom Eireann
• An Post

140

Are there matters that the Ombudsman cannot investigate?
Yes. He cannot investigate:
•

the actions of private companies or individuals

•

complaints relating to recruitment, pay and conditions of
employment

•

court decisions, the actions of the Garda or actions taken in the
running of the prisons

•

matters which are already the subject of court proceedings or
where the person has a specific right, in law, to appeal to the
courts

•

where there is a right of appeal to an independent tribunal or
appeal body such as the Appeals Commissioners of Income
Tax

•

the "reserved functions of local authorities", i.e. those
functions exercised by elected representatives

•

actions taken solely in the exercise of clinical judgement by
doctors

•

actions of private
pharmacists etc.

practitioners,

dentists,

A person with a complaint should contact:OFHCE OF THE OMBUDSMAN
52 ST STEPHEN'S GREEN
DUBLIN 2
TEL: (01) 6785222
FAX: (01) 6610570

opticians,

OMBUDSMAN - TREOIR
ANNUAL REPORT OF THE OMBUDSMAN 1993

OMBUDSMAN - TREOIR
Cad is Ombudsman ann?
Is ^ gn6 an Ombudsman na scnidu a dheanamh ar ghearain on bpobal
i dtaobh na seirbhisipoibli. Ta a Oifig neamhchlaon agus
neamhspleach ar an Rialtas.
Cad is feidir leis an Ombudsman a dheanamh?
T^ cumhachtai fairsinge ag an Ombudsman faoin dli. Is feidir leis
eolas, caipeis no comhad ar bith a lorg ar chomhlacht ata a chtiisiu,
agus iarraidh ar aon oifigeach on chomhlacht sin teacht ina Mthair
chun eolas a sholathar i dtaobh an chiiisithe. Ta ar a chumas gach
gniomhu riarachain a iiuiichadh, orthu siiid:
• breitheanna
• diiiltu no teip maidir le heart a dheanamh
• modhanna riarachain
Ce ar feidir leis gearan a dheanamh agus conas?
Ta se de cheart ag duine, comhlacht, eagrafocht no comhchaidreamh ar
bith gearin a dheanamh.
Is feidir gearan a chur i lathair le litir, ar an ghuthan no trl buaileadh
isteach go dti Oifig an Ombudsman. Ta an Oifig ar oscailt idir 9.15 agus
5.30 am 16in san iireamh, gach li on Luan go dti an Aoine.
Cathain ar choir gearan a dheanamh?
Sula dt^ann tii i dteagmhiil leis ='n Ombudsman caithfidh tu iarracht a
dhdanamh ar dtus ar do fhadhb leis an chomhlach poibli a reiteach. Ma
theipeann ort ^ seo a dheanamh, agus m^s doigh leat nar chaith an
comhlacht at4 i gceist go c6ir leat, t^igh i dteagmhdil leis an
Ombudsman.
Agus gearan a dheanamh agat, d^an iarracht ar a oiread sonrai agus is
feidir a thabhairt, c6ipeanna de litreacha agus uimhreacha tagartha san
^ireamh.

Ce mheid a chosnoidh se?
Nil aon chostas ar dheileail le gearain.
An ndeanfaidh an tOmbudsman do ghearan a phle tri Ghaeilge?
Deanfaidh. Beidh athas ar fhoeireann Oifig an Ombudsman cabhair a
thabhairt do dhuine ar bith a roghnaionn an Ghaeilge.
Conas a thabharfaidh an tOmbudsman faoi do ghearan a phle?
Tabharfaidh an tOmbudsman ar a fhoeireann an gearan a iniiichadh,
feachaint an bhfuil bonn leis. Formhor an ama, tagtar ar reiteach sasuil
ar na gearain ar bhealach an-neamhfhoirmealta, mar shampla, tri an
fhadhb a phle leis an chomhlacht poibli no tri na comhaid oirivinacha a
scnidu.
I gcasanna nios casta, tharlodh go mbeadh ga le fiosni nlos mine.
Ma bheartaionn an tOmbudsman go bhfuil bonn ar bith le do ghearan
cuirfidh se e seo in iul don Roinn no chomhlacht ata i gceist. B'feidir go
molfaidh se gur cheart don chomhlacht a ghniomh d'athbhreithniu no
a bhreith d'athrii.
An nglacfar le moltai an Ombudsman?
Nil se de chumhacht ag an Ombudsman iachall a chur ar chomhlacht
glacadh le, no gniomhu de reir, a mholtai. Muna ndeanann an
comhlacht amhlaidh, tharlodh go mba gha don Ombudsman tuairisc
na ceiste a chur faoi bhraid an Oireachtais.
Comhlachtai ininiuchta
•

Ranna agus Oifigi Rialtais

•

Udarais Aitiiila

•

Boird Slainte

•

Telecom Eireann

•

An Post

Cad iad na ceisteanna nach feidir leis an Ombudsman d'iniuchadh?
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Ni feidir leis ceisteanna mar seo a leanas a iniiichadh:
gniomhartha
aonaracha

•

gniomhartha a leanann breitheanna cliniciula dochtuiri,
fiacloiri, poitigeiri agus araile

•

"feidhmeanna dunarasacha na nUdaras Aitiiila", mar
shampla, na feidhmeanna a chleachtaionn na baill tofa

•

comhlachtai

priobhaideacha

INDEX

•

gearain maidir le hearcaiocht, pa agus
fostaiochta

no

daoine

coinnioUacha

•

breitheanna cuirte, gniomhartha na nGardai Slochana agus
gniomhartha a bhaineaim le riarachan priosun

•

ceisteanna ata cheana fein 6s comhair na cuirteanna no
ceisteanna lena ngabhann cearta achomhairc ar leith faoin dli

•

ceisteanna ina bhfuil se de cheart ag duine achomharc a
dheanamh go dti coiste neamhspleach no bord achomhairc ar
nos na Coimisineiri Achomhairc um Chain loncaim.
Ba choir do dhuine a bhfuil gearan aige dul i dteagmhail le:O i n C AN OMBUDSMAN
52 FAICHE STIABHNA,
BAILE ATHA CLIATH 2
GUTHAN: (01) 6785222
FAX: (01) 6610570

Page
Agriculture, Food and Forestry, Department of
Premiums refused

85

Companies Registration Office
Company incorrectly struck off register

83

Education, Department of
Higher Education Grant refused
School Transport, problem with

89
90

Environment, Department of the
Information on the environment, access to

47

Foreign Affairs, Department of
Passport
— applications mislaid
— fee refunded

91
91

Health Boards
Autistic children, lack of services for
Diet Allowance refused
Disabled Persons Maintenance Allowance,
— Higher Education Grant assessed against
— Income assessment, changes in legislation
— Income test anomaly
— Payment not made from date of application
Medical Card, income guidelines
Medical Treatment abroad, costs refused,
Mobility Allowance, not advised of entitlement

60
28
100
11
14
11
16
29
101

145
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Page

Page
Rent allowance, entitlement of local authority tenants to
Supplementary Welfare Allowance appeals system
Local Authorities
Bollard, dispute about
Cattle improperly impounded
Charge for maintenance of access road
Disabled Persons Reconstruction Grant, means testing of
Housing
— application refused
— problem caused by flooding
— charge for release of title documents
— delay in the release of title documents
Motor Tax, liability for arrears of
Rubbish, problem caused by
Waste Disposal charges
Water Supply
— Antiquated law
— Service Charges

15
60
^^^
38
110
104
^'
40
103
105
105
108
HO
13
65

Post, An
Pension Order missing
Registered Mail, non delivery of
Savings Account lost
Saving Certificates, interest not paid
Television Licence Fee refund
Revenue Commissioners
Income Tax
— Separated persons, different treatment for
— refund in respect of salary repayments
— relief in respect of medical expenses

112
112
113
43
114

15
93
49

Seirbhis Tri Gaeilge

70

Social Welfare, Department of
Adoptive mothers, lack of provision for
Arrears of benefit refused because of failure to apply in time

12
57

litA

Carers Allowance, appeal disallowed
Christmas Bonus, anomaly relating to
Compensation for late payments
Deserted Wifes Benefit refused
Dependent Domicile, concept of
Disablement Benefit not backdated
Free Electricity Allowance, night rate not covered
Free Fuel Allowance, anomaly relating to
Husbands and Widowers, discrimination against
Means Test
— Benefit and Privilege, assessment of
— Property, assessment of
Old Age Pension,
— gap between payment and withdrawal of Unemployment
Benefit
— averaging of contributions
Pro-Rata (Mixed Insurance) Pension entitlement
Public service widows, entitlement to pensions
Retirement Pension, refused
Separated Persons, anomalies relating to
Treatment Benefits, withdrawn from pensioners
Unemployment Benefit,
— gap between withdrawal and payment of Old Age Pension
— refused
Telecom Eireann
Account increased
— while subscribers abroad
— tenfold
Alarm system, fault increases charges
Eircell Account, liability for
Meter activated by incoming calls
Operator Assisted Calls, delay in raising charges
Previous subscriber's account, held liable for
Service, disconnected for late payment of account
VAT charged at business rate

26
52
10
95
10
95
10
52
10
16
55

53
9
96
12
97
15
54
53
98

116
119
69
116
76
118
115
117
120
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