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FOREWORD 

I hereby submit my first Annual Report to the Dail 

and Seanad pursuant to the provisions of Section 6(7) of 

the Ombudsman Act, 1980. This is the 11th Annual 

Report submitted in relation to the work of the Office of 

the Ombudsman since it was estabUshed in 1984. 

KEVIN MURPHY 

Ombudsman 

June 1995 
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INTRODUCTION 

I TOOK UP MY APPOINTMENT AS OMBUDSMAN ON IST NOVEMBER 1994 AND I 

AM CONSCIOUS, IN PREPARING THIS REPORT ON THE WORK OF THE OFFICE FOR 

THE YEAR 1994, THAT MOST OF THAT WORK WAS DONE BY MY PREDECESSOR, 

MICHAEL MILLS. Michael was I r e l and ' s first O m b u d s m a n a n d , in his 10 years 

in office, his sense of p u b h c duty , his firmness of p u r p o s e a n d his instinct 

for absolute fairness cont r ibuted in a ma jo r way to t he posi t ion occupied by 

the Office today. 

In his final A n n u a l R e p o r t , t h a t for t he y e a r 1993, 

Michae l Mills r e v i e w e d t h e p r e v i o u s 10 y e a r s a n d 

emphasised that the Office of the O m b u d s m a n is now 

accep ted a n d r e c o g n i s e d by al l a s a n i n d e p e n d e n t 

agency which i m p a r t i a l l y e x a m i n e s c o m p l a i n t s a n d 

which takes every possible step to have cases of genuine 

grievance resolved. He pointed out tha t the Office had 

succeeded in resolving many thousands of complaints, 

most of which would never have been resolved without 

its existence. He poin ted to the significant changes in 

our legislative a n d adminis t ra t ive system to which he 

and the Office h a d cont r ibu ted . 

In this r e p o r t , as well as reviewing t h e yea r ' s 

work, I want to deal with what the fu ture holds for the 

Ombudsman ' s Office, a n d to emphasise t h a t , as well as 

resolving individual complaints, we hope to con t r ibu te to unprov ing s tandards 

m the public service as a whole . I t m a y b e useful to set ou t some of the 

pnnciples of good administration to which aU publ ic se rvan t s should adhere ; 

these are derived largely from the complaints deal t with by the Office and 

attempt to address what I perceive to be the under ly ing prob lems faced by the 

pubhc in dealing with pubUc bodies. I also outline what I r ega rd as the rights 

of citizens as consumers of these pubhc services. 

I will comment on Government p l ans for t he Office as ou t l ined in "A 

Government of Renewal", the pohcy agreement concluded by Fine Gael , The 

L a b o u r P a r t y a n d D e m o c r a t i c Left in D e c e m b e r 1 9 9 4 . I n a d d i t i o n , a 

significant development in the p u b h c service is t he S t ra teg ic Managemen t 

mtiat ive and I will refer to o u r own efforts in th i s a r e a to i m p r o v e the 

s tandard of service which we in the Ombudsman ' s Office p rov ide . 

T H E R O L E OF T H E OMBUDSMAN'S O F F I C E 

The Ombudsman's Office was estabhshed as a n i ndependen t b o d y by the 

reachtas; « ,s charged with the objective examinat ion of complaints and to 

c l u s e ' ' " I ^•'••''•^hta*; to identify ins tances of m a l a d m i n i s t r a t i o n , their 
causes and to recommend redress . I t is this i n d e p e n d e n c e which gives the 

mbudsman the public credibihty to per form his functions a n d which also 

o l ' u d s i r " " " ' ^ ' " '* ' ' ' ' ' " ' ' ' " *"'' ' " ' " ' * *" ^''^' conf idence in h im . T h e 
in man """" ^^"^^ **"" ''^^^'^ ^^^ capacity to question the adminis t ra t ion and , 
a . „ ^ ' ^ ° ' " " " -« ' « ' 'f'e Office represents an avenue of last resor t for the citizen 
•ggneved by actions of the pubhc service. 
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iNTRODUCTiON 

The Office also has a role, however, in contr ibut ing to the elimination of 

what may be te rmed the root causes of many of the complaints encountered. 

We strive to improve s t andards of pubhc adminis t ra t ion by identifying the 

under ly ing causes of maladminis t ra t ion a n d suggesting improvements . It is 

obviously a mat ter for each depar tmen t or agency to take whatever steps a re 

necessary to p r even t the r e c u r r e n c e of m a l a d m i n i s t r a t i o n . I nc r ea sed co

operat ion and dialogue between the Ombudsman ' s Office and the individual 

organisations on improvements in adminis t ra t ive pract ices and p rocedures 

would be most desirable and I hope to help this develop. 

ACCOUNTABILITY 

An effective democracy requires that bo th elected and non-elected pubUc 

servants should be held accountab le for the i r act ions. AccountabUity may 

take different forms and opera te at different levels. The most demanding is 

pol i t ical accoun tab i l i t y which r e q u i r e s e lec ted r e p r e s e n t a t i v e s , at fixed 

intervals, to pu t themselves before the people for re-election. AccountabUity 

for the management and use of resources is another form with which we a re 

all famUiar. This is a imed at ensur ing tha t monies ra ised by, o r given t o , 

pubhc authorit ies a re not only proper ly used but a re also used in an efficient 

a n d effective m a n n e r . The p rocess is va l ida ted by i n d e p e n d e n t ex t e rna l 

a u d i t o r s ; the Compt ro l l e r a n d Audi to r Gene ra l for all the publ ic service 

excep t t he loca l g o v e r n m e n t s e rv i ce w h i c h is s u b j e c t to i ts own Loca l 

Government Audit Service. 

Ano the r form of accountabi l i ty , which is 

p e r h a p s no t so widely d i s c u s s e d , is w h a t I 

would call adminis t ra t ive accountabiUty. This 

is the process of ensur ing tha t publ ic service 

act ivi t ies a n d , in p a r t i c u l a r , t he exercise of 

decision making powers, whether discretionary 

o r o t h e r w i s e , a r e c a r r i e d ou t no t only in a 

p rope r legal manner but in a manner consistent 

with fairness and good administrative practice. 

This is the a rea in which I and my Offici-

a n d i n d e e d , t h e c o u r t s o p e r a t e . J u s t a -

financial aud i to r s examine the activities of the 

p u b l i c s e r v i c e a g a i n s t c e r t a i n f i n a n c i a l 

p r i n c i p l e s a n d c r i t e r i a , I e x a m i n e t h e i r 

activities against the background of what a r e 

c o m m o n l y referre<l to as t h e p r i n c i p l e s of 

good admin i s t ra t ion . 
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INTRODUCTION 

PRINCIPLES OF GOOD ADMINISTRATION 

In exercising their powers, including those of decision making, whether 

discretionary or otherwise, pubUc bodies should ensure that the following 

basic principles are adhered to: 

- powers must only be used for the specif ic p u r p o s e for wh ich they 

are given; 

- powers must be appUed with objectivity and impartiality - factors not 

relevant to the particular case must be disregarded; 

- unfair discrimination must be avoided - like cases must be treated in 

like manner; 

- public bodies must ensure that an appropr ia te b a l a n c e is achieved 

particidarly in relation to any penalties or adverse effect - known as the 

principle of proportionaUty; this may be of particular interest where a 

body must decide between the needs of the common good and the rights of 

a particular individual; 

- public bodies must avoid undue delay - part icular ly in cases where 

practical difficulties may arise for the individual as a result or where 

uncertainty may be created; 

- pubUc bodies must have available general administrative guidelines to 

which the pubUc at large may refer; 

- in addition, where discretionary powers are involved, pubUc bodies must 

ensure that they are exercised in a reasonable manner having regard to 

the foregoing principles, all the circumstances of the particular case and 

without any imdue fettering of their actual discretion e.g. by exclusion of 

classes of persons from eligibility for services or otherwise. 

Many of the cases outhned in this report highlight the failure by pubUc 

bodies to observe one or more of these principles; these are the principles 

which I intend to apply in examining the complaints which come before me. 

These criteria may well be a feature of the p r o p o s e d A d m i n i s t r a t i v e 

Procedures Act. 

CITIZENS' RIGHTS 

while I recognise that public bodies are becoming more conscious of 
citizens as consumers of their services, it may be useful to outUne what I 
regard as the basic rights of cit izens in their deal ings wi th the publ ic 
service. 

n my opinion, citizens or users of pubUc services for their part have the 
toiiowing rights: 

- the r i ^ i to be heard; 

the right to receive sufficient information; 

the right to assistance and representation; 

- "»e right to be given reasons; 

the right to be told what remedies are available to them; 
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Users of publ ic services should be able to put forward po ints and 

arguments before decisions adverse to them are taken, including arguments 

for an exception to be made in the individual circumstances of their case. 

They should have available information on any general guidelines which apply 

to the particular scheme or programme involved. Advice and representation 

must be available, especially for those least able to make their case. The 

reason for a decision is particularly important where a decision is an adverse 

one, and they must be told of remedies or avenues of redress, especially rights 

of appeal to independent bodies, which are available to them. 

I intend to promote a greater awareness of these rights among pubUc 

service bodies through the various means at my disposal. In some other 

jurisdictions, guidelines on good administrative practices are regularly issued 

and I intend to consider this in the context of the forthcoming Administrative 

Procedures Act. 

STRATEGIC MANAGEMENT INITIATIVE 

A welcome development during the year was the Strategic Management 

Initiative in the Irish Civil Service. In launching the Initiative, the then 

Taoiseach noted that among the key areas to be addressed was that of 

customer needs; he said that pubhc service bodies must satisfy actual needs, 

rather than what they think cUents need. He added that services must be 

accessible to the users; that systems and procedures should be as simple and 

straightforward as possible and that redress must be available when a cUent 

has been badly treated. The development of strategic management action 

plans by the various Departments has led to an increased emphasis on the 

quality of the service delivered to civil service cUents. 

The Office is uniquely placed to contribute to the strategic management 

process in the area of cUent needs. Our role is to deal with complaint.s from 

people who are unhappy with the service they receive from the various j)ublic 

serv ice b o d i e s ; these peop le will have fo l lowed w h a t e v e r compla in t s 

procedures exist for the service in question and we are their avenue of last 

resort. I report elsewhere on the detail of our own strategic management 

action plan (see page 10 - The Year's Work). 

GOVERNMENT PLANS FOR THE OFFICE 

The Government ' s policy d o c u m e n t "A Government of Renewal" 

envisages an ex tens ion of the powers and remit o f the OfTire of the 

Ombudsman. Discussions on this extension are in progress. As far as the 

remit of the Office is concerned, I am conscious that a numlier of areas of 

activity previously subject to examination are no longer so and that the 

public may be confused as to whether the actions of a particular iMMly ran 

be examined. The public should be entitle«l to assume that a public service 

body is subject to the Ombudsman's jurisiliction unless it comes into a 

small category of botlies which are specifically excluded. It is heartening to 
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note that the poUcy d o c u m e n t expUcitly states that additional resources 

will be provided to the Office for this ex tens ion in powers and remit. 

The poUcy document also proposed the introduction of an Administrative 

Procedures Act with the aim of securing maximimi compliance with the tenets 

of good pubUc administration. It is proposed that the Act will vest in the Office 

of the Ombudsman monitoring and regulatory functions, and will incorporate 

requirements on: 

- minimum response times to a citizen's case; 

- the level of guidance to be given to the public; 

- the form in which decisions are (communicated, setting out: 

- the basis of the decision; 

- the right of appeal; 

- the right of access to all relevant information on the case; 

- the right of a citizen to confer with the officials making the decision 

concerning that citizen. 

FREEDOM OF INFORMATION A C T 

The increased emphasis on openness , transparency and accountabiUty is 

very welcome. The impending freedom of information legislation will have far-

reaching consequences for the way in which pubUc servants do their work and 

for the abiUty of members of the pubUc to gain access to the information on 

which administrative decisions are based. 

The Office of the Ombudsman has gained some experience in this area 

through deahng with complaints relating to the Regulations on Access to 

Information on the Environment (S.I . No. 133 of 1993). In Section 6 of this 

report, I describe the background to these Regulations, the experience of my 

Office in this area to date, what I perceive as shortcomings in the Regulations 

and what I regard as the prerequisites for an effective appeals system for such 

c a s e s . An i n v e s t i g a t i o n of a c o m p l a i n t c o n c e r n i n g the operat ion o t 

Regulations is summarised on page 45. 

STAFF 

I want to express my thanks to the Director and staff of the Office for t e 

great support they have given me since I took up office. I have m e n e 

staff who are enthusiastic, committed and tenacious in their pursmt o 

play for the citizen and I look forward to continuing to work with them dunng 

my term of office. I would hke to acknowledge specificaUy the exceUent wor 

of David Waddell in the preparation of this Annual Report. 

F U T U R E R E P O R T S 

I intend to give some thought to the format of future annual reports suic^ 

I beheve that they play an important role in ensuring proper stan ar s 

p u b l i c a d m i n i s t r a t i o n a n d in the p r e v e n t i o n of the sort o pr 

ANNUAL R E P O R T OF THE OMBUDSMAN 1994 

[ 6 ] 

I N T R O D U C T I O N 

highlighted in the details of complaints examined. I will also issue individual 

reports on cases which I consider to be of particular importance. 

It is important that my reports be given the widest possible circulation, 

particularly among the staff of the bodies within my remit. With this in mind, 

this Annual Report and future reports will be available on computer diskette. 

I am also examining the possibility of the use of the World Wide Web to ensure 

the widest possible avaUabihty of my reports. 

Up to and including this year, it has not been the practice to identify 

individual Local Authorities and Health Boards in case summaries; this 

contrasts with the position of Telecom Eireann, An Post and Civil Service 

Departments and Offices, which are named. In future annual reports, all 

bodies complained of will be clearly identified, save where there may be a 

need to ensure that the identity of the complainant is completely protected. 

T H E BRITISH AND IRISH OMBUDSMAN ASSOCIATION 

This Office is a member of the British and Irish Oinl)udsman Association. 

The Association was formed following a joint conference of UK public and 

private sector Ombudsmen in October 1991. Originally called the UK 

Ombudsman Associat ion, the new name was adopted in 1994 to enable 

members from the RepubUc of Ireland to participate. Currently, there are 

nineteen UK meinl)er schemes and three Irish ones. 

The Association is involved in publishing educational and other material 

of interes t to O m b u d s m e n and organi ses conferences for the staff of 

Ombudsman offices to discuss work practices and procedures. 

Siimi- of ihe frontlin*' ^laff who deal wilh rompluinlH in the OmItiidsmiin'K 
Office. Pictured from left li> right (xtanilin;:) Seamu-. Iti irkc K\i-I>n 

Hernon. Audrey O'Reilly. Jackie Moore. Man Heaile. (Catherine Itiiylan. 
Donai O'SuIUvan, (seated) .Vimee Tallon. Sabina Oinway. 
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T H E Y E A R ' S W O R K 

NUMBERS OF COMPLAINTS 

IN 1994, THE OmcE OF THE OMBUDSMAN RECEIVED A TOTAL OF 3,160 COMPIAENTS, 

A FIGURE WHICJl IS COMPARABIJ; TO THE NUMBERS KKCFIVKI) IN I'HKVIOIS YH\KS. Of these 

complaints, 671 were outside my jurisdiction, leaving a balance of 2,489 valid 

complaints. In addition, there was a carry-over of 641 complaints from 1993 

resulting in a total of 3,130 complaints to l)e dealt with in 1994. Of these, 2,321 were 

finalised during the year leaving a balance of 809 to l)e cairied forward to 1995. 

Of the 2,321 complaints finalised in 1994, 414 were resolve*! in favoiu- of the 

complainant, while in 580 complaints assistance of one form or another was 

provided. The number not upheld was 914, a further 355 were discontinued and 58 

were withdrawn by the complainant. 

A breakdown of the number of complaints within jurisdiction handled during 

1994 shows that 48% or almost half concerned Civil Service Departments and 

Offices. Of these Civil Service related complaints, 54% involved the Etepartment of 

Social Welfare, 15% concerned the Department of Agriculture, Food and Forestry 

and 12% were against the Revenue Commissioners. Of the total handled during 

1994, 23% concerned Local Authorities, 14% involved Health Hoards and the 

balance of 15% were against Telecom Eireann and An Post (12% and 3 % , 

respectively). 

The continuing high level of complaints received which were outside my 

jurisdiction (over 2 1 % of the total received in 1994) indicates a level of confusion 

among the general pubUc about the role of the Ombudsman's Office, as well as 

perhaps pointing to the need for simplification of the terms of my remit. I intend to 

address the question of public awareness through a publicity campaign. I also hope to 

ensure that my remit is made clearer by seeking amendments to the Ombudsman 

Act, 1980. 

STRATEGIC MANAGEMENT INITIATIVE 

The Office produced a strategic management action plan in November 

1994, which sets out the steps which we beheve we need to take to meet the 

challenges facing the Office of the Ombudsman over the course of the next 

three to five years . Staff at all levels in the Office were involved in the 

production of the plan, both through staff workshops and through discussion 

databases on our computer network. 

The plan sets out the contribution which the Office of the Ombudsman can 

make to the process of strategic management in the civil service, explains and 

emphasises the independent natiu-e of the Office and describes our mandate. It 

presents a mission statement for the Office which sununarises our purpose, it 

outlines the values which inform our work and attempts to analyse our working 

environment and the factors hkely to affect our operations. It identifies eight 

corporate goals to be achieved over the next three to five years and outlines the 

strategies to be implemented in pursuit of these goals. Staff in the Office are 

currently involved in smaD working groups whose job it is to move towards the 

implementation of these strategies. Among the goals identified were improving the 
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THE YEAR'S WORK 

quahty of service which we offer to our clients; improving our public image; 

improving our communications and increasing our efficiency. I hope to describe in 

future reports the progress made towards achieving these goals. 

In the course of developing the plan, staff set out what they saw as the basic 

purpose and philosophy of the Office and produced the 

following "mission statement": 

"We are committed to serving the public and assisting 

the agencies within our remit by providing an independent, 

objective, fair and efficient complaints examination service. 

We r e c o m m e n d a remedy where a p p r o p r i a t e and we 

i d e n t i f y the c a u s e s of m a l a d m i n i s t r a t i o n , r e p o r t i n g 

annually to the Oireachtas." 

This statement Ls worth ([uoting because it emphasises that 

our primary focus is on serving the client; that we strive to be 

fair to all sides in a dispute and that we are not bound by strict 

legal doctrines or rules of precedent, but aim to provide an 

equitable resolut ion to complaints . Our priority is the 

examination of complaints in a speedy and efficient manner; 

delay can defeat justice and we try to eliminate such delay in 

our own ojierations. In cases where we find a complaint to be 

justified, we recommend redress. While we cannot impose a 

remedy, I can use my jjower to make a special report to the Oireachtas. Where we 

can identify a common thread to complaints, we address this general Issue with a 

view to eliminating the underlying cause and contributing to the raising of 

standards of public administration. 

" W E A R E coMMirrEi) T O 

SERVING T H E P I BLIC AND 

ASSISTING THE AGENCIES 

WITHIN OUR REMIT BV 

PROVIDING AN 

INDEPENDENT, OBJECTIVE, 

FAIR AND EFFICIENT 

< :OMPLVINTS E\.4MINATION 

SERVICE. W E RECOMVIEND 

A REVIEDV « HERE 

APPROPRIATE AND VS E 

IDENTIFY THE C\ l SES OF 

UVLVDMIMSTRVTION, 

REPORTING ANNUALLY TO 

HIE O I R E A C H T A S " 

REGIONAL VISITS 

During 1994, the policy of sending staff out on regi<mal visits continuetl and 

centres in Galway, Ennis, Waterford, Clonmel, Carlow, Tralee, Monaghan, 

Letterkenny and Dundalk were visited. Over M) i)eoj)le called to thes«' centres. 

These visits serve a dual purpose; they enable people to contact Office of the 

OmliuiLsman staff |>ersonally, and they also serve to increase pulilic awan'iK'»s of the 

role of the Offi(*. 

In additi<m, the programme of monthly visits to sf)me areas outside of Dublin 

continued. This starte<l in (]ork in 1992 and involves staff lieing in attendaiK^- on a 

regular basis in the offic<w of the Citizens" Information Ontr»-s or in Soiial S«TviceH 

Centres. During 1994, staff attended monthly at tin- Citia-ns" Information C«-ntres in 

Q)rk and 1 jmerick, and at tlie .Slig<» S<HTal S«'rvicv Office. A furtluT .'{."jO jx-ople called 

to these offictw and ihen-fon- in «"xc«'ss of SiJO inalivitliials wen- seen bv my staff outsid«-

of Dublin. During 1995,1 will comnwnee similar servieew in (jahvay ami Waterfonl. 

I would like to thank all who have hel|H-d in making these visit- a sin-cess, 

particularly those who assiste<l in publicising tlM'iii. including l<H'al radio and press. I 

would also like to ex|>ress my thanks to tin- lioanl and staff of the National Sirial 

Service Boanl. For the |>ast nimilM-r of years tln-ir co-o|H-ration in inc-reasing publi<-

awareness of this Office, through their contacts with the network of (Citizens" 

Information Centres, has l)een invalualile. 
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THE YEAR'S WORK 

COMPLAINTS HANDLED IN 1994 

COMPLAINTS 
NUMBERS 

Received in 1994 3 160 

Outside jurisdiction '^^i ' 

Total within jurisdiction 2 489 

Carried forward from 1993 54I 

*»'«'^^'::i^94;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;;^^^ 3 , i 3 o -

BREAKDOWN OF COMPLAINTS WITHIN JURISDICTION HANDLED IN 1994 

BODY 
NUMBERS 

Civd Service 1 40Q 
- Social Welfare gQY 

- ^ ^ c u l t u r e , JFood and Forestry 220 
~ Revenue Commissioners j85 
- Education yXr 

- Environment 00 

9*'^*''. .9'!*^ ^•"^•=*''departments I37 
Local Authorities jni 

Health Boards Vor' 

Telecom Eireann 060 
• ^ • • • • • ^ 0 0 0 

^^"^ 88' 
Total 

3,130 

COMPLAINTS FINALISED IN 1994 

C O M P L A I N T S 
^ V • •;; •; NUMBERS 
rmalised 

Of which: ' 

- Complaints Resolved 
414 

- Assistance Provided ^^v, 
- Not Upheld 

, ^ -V ^ 914 
- Lhscontmued 
- Withdrawn 

ro 
Carried forward to 199'^ 

^ ? 8 0 9 
INVAUD COMPLAINTS RECEIVED IN 1994 

BODY 

R „ _ l , ; _ „ ' / I NUMBERS 

°*niung/ln8urance 
Courts/Gardai ^?^.. 

Public Bodiesoutside'reiiiii -
Pay and Conditions ^^ . . 
Private Companies ^^.. 
Miscellaneous 1** 
Total 149 

'^2 671" 
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T H E Y E A R ' S WORK 

COMPLAINTS WITHIN JURISDICTION RECEIVED IN 1994 

Total 2 ,489 

Local Authorities 
23.1% 

Health Boards 12.1% 

CivU Service 49.9% 

An Post 3 .1% 

Telecom Eireann 
11.7% 

INVALID COMPLAINTS RECEIVED IN 1994 BY BODY 

Total 671 

Pubhc Bodies 
Outside Remit 27.3% 

Pay and Conditions 
5.8% 

Private Companies 
21.5% 

Courts/Gardai 7.3% 

Banking / 
Insurance 15.9% 

Miscellaneous 22.2% 
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SELECTED CASES 

DEPARTMENT OF SOCIAL WELFARE 

I 

PEOPLE WHO ARE THE SUBJECT OF ADVERSE DECISIONS SHOULD HAVE THESE 

DECISIONS CLEARLY EXPLAINED TO THEM. THEY SHOULD ALSO BE ADVISED OF ALL 

AVENUES OF APPEAL, INCLUDING THE EXISTENCE OF THIS O F U C E . 

Widow's Pension not claimed because of bad advice 

The complainant in this case was widowed in July 1985. Shortly after the 

death of her husband, she asked at the local employment exchange whether 

she might be eligible for a Widow's Pension from the Department of Social 

Welfare. She was advised that she would not be eligible for a pension and, 

accordingly, did not make any application. However, in February 1991, she 

discovered that she might have an entitlement to Contributory Widow's 

Pension (CWP). She immediately apphed for the CWP. One of the questions 

on the claim form sought an explanation for the late claim. The complainant 

explained that she had not apphed for CWP when she was first widowed 

because she had been told by an official of the Department of Social Welfare 

that she was not quahfied. A decision to award CWP was taken promptly. 

However, the only arrears awarded were for a period of three months prior to 

the date of claim. In other words, arrears of pension for the period July 1985 

to November 1990 were not paid. This decision was in line with the standard 

practice within the Department - and based on the provisions of the Social 

Welfare (Claims and Payments) Regulations - whereby pensions are paid from 

the date of claim and, in the case of late claims, arrears of three months are 

usually payable. 

The complainant immediately wrote back to the Department saying that 

she wished to claim full arrears of pension back to 1985. She referred to the 

inaccurate advice given by the official in 1985 as the reason why she had not 

claimed from an earUer date. At about the same time, the official in question 

wrote to the Widow's Pension Section of his Department in support of the 

appUcant's claim for fuU arrears. In his report he noted : 

"She discussed the matter of Widow's Pension with me after her husband 

died. I was of the opinion that, as she was superannuated by the . . . health 

board and in receipt of a pension from them, she would not qualify for Non-

Contnbutory Widow's Pension. I can state I did not think at the time she 

would quahfy for Contributory Widow's Pension and told her it was unhkely 

she would do so". 

In June 1991, the Department decided to award an additional three 

months retrospection on the pension c la im. However , in not i fy ing the 

oomplamant of this decision, the Department told her that this was now "the 

maximum amount of arrears payable under current legislation". In its letter, 

he Department did not refer to the advice given by the official nor did it refer 

to that official's written acknowledgement that he had given such advice. 

1 he eomplamant did not raise the question of the arrears again with the 

Department until June 1994. At that stage, one of her local Dail deputies 

r i r . ' ^ l o ^ ^ r ™ " ' "^ ̂ '"•''' ^'^'^"^ '^^^^ f»U - r e a r s to 1985. In 
early July 1994, the Deciding Officer handUng the case sought approval to pay 
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the full arrears on an extra-statutory basis. In the meantime, in August 1994, 

the widow complained to this Office. The complaint was in relation to the 

arrears issue and was notified to the Department on 8 August 1994. On 17 

August 1994 the Department decided to approve the proposal of the Deciding 

Officer that full retrospection be paid to July 1984. The complainant was 

subsequently paid arrears in excess of £12,000. 

We then raised the quest ion of whether the complainant should be 

compensated by the Department for the late payment of her pension. In 

November 1994 the Department notified this Office that compensation of 

£2,377 would be paid to the complainant in respect of the delayed payment of 

pension. The Department accepted that the complainant had not claimed her 

pension around the date of her husband's death because she had been 

misinformed as to her probable entitlement by an official of the Department. 

The decision to pay full arrears was taken in August 1994. However, the 

evidence avaUable in August 1994 was identical to that available in April 1991. 

It was clear in April 1991 that the widow's failure to apply for the pension in 

time was a direct consequence of the advice given to her by an official of the 

Department. The official, to his credit, acknowledged this in writing and 

supported her case to have full arrears paid. It is regrettable that the decision 

taken in 1991 did not provide for the payment of full arrears. 

DEPARTMENT OF EDUCATION 

Delay in payment of school building grant 

Many of the complaints received in the Ombudsman's Office are about 

delay on the part of a public body in replying to correspondence or delivering a 

service. One such complaint against the Department of Education involved a 

school which had sought payment of the outstanding balance of a grant due to 

them for building work. The account had been sent to the Department in 1989. 

When my investigator contacted them, the Department arranged for the 

payment to be made within two months. They explained that one of the 

reasons for the delay in the case was that a file containing much of the 

relevant documentation had been lost. In addition, responsibihty for clearing 

final accounts of this kind had been transferred to the Department of 

Education from the Office of PubUc Works some years before, without the 

allocation of any extra staff. This had created many difficulties for them. I 

advised the Department that it was totally unacceptable that a grant claimed 

in 1989 had still not been paid in 1994. 

School Transport 

There are a number of complaints every year about the Department of 

Education's school transport scheme. Many people complain that their 

children have to walk too far to meet their sch<M»l bus. I have great sympathy 

for the parents and children in these cases. However, I have to take into 

account that the need to provide a .service in as ecimomic a manner as possible 

means the Department cannot provide a service which brings all the children 

involved directly from home to school . If the service meets reasonable 
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standards, I cannot suggest that an exception to the general rule be made in a 

particular case, unless the circumstances are in some way unusual , or my 

examination brings to Ught evidence which indicates an error of some kind has 

been made by the Department. 

Transport for a handicapped child 

The problems of the school transport scheme for both the Department of 

Education and the chi ldren they serve are most ev ident in the case of 

handicapped children, many of whom travel great distances on a daily basis to 

attend special schools. In one case of complaint to me, the child involved was 

brought by her mother 15 nules to the nearest pick-up point for the school bus 

which then travelled a further 25 miles to the school. The child's mother thus 

had a round trip of over 60 nules a day to bring her daughter to and from the 

pick-up point. The bus involved also had a journey of over 220 nules a day, 

which precluded an extension of the route on grounds of cost. In addition, the 

first child was picked up at the very early time of 7.10am and it would not 

have been fair to the children to extend their long travelling time even further. 

The Department told the family that it would be too costly to organise an 

extension of the service or a feeder service to bring the child to the bus. 

Instead, a grant was paid to help the family with the cost of providing their 

own transport but this was insufficient to meet their particular needs. 

Following a complaint on the child's behalf, my investigator asked the 

Department for a report on the case. The Department reviewed the transport 

situation in the area in detail and eventual ly dec ided that it would be 

financially feasible to provide a taxi feeder service for the child and four 

others also attendhig her school and hving near the route to be traveUed by 

the taxi. The situation had changed somewhat since the family had first 

contacted the Department as there were now more children from the locaUty 

seeking service. 

I was satisfied that the Department had acted in a reasonable manner in 
providing a satisfactory solution to the transport problem faced by the 
famihes involved. 

School transport withdrawn by Department 

I found it necessary to question a decision made by the Department of 

Education in a case where I received a complamt about the withdrawal of a 

bus service. The Department withdrew the service, which was in a remote 

rural area, on the grounds that it had been granted in error when it was first 

estabUshed some twenty years ago. 

I IK-Ueve that any official who is making a decision to grant or withdraw a 

service or In-nefit of any kind should do so only after a thorough examination 

"f the facts. My encpiiries in this case indicated that due consideration had not 

i^n given to the possil,ihty that the original decision, made in the 1970s, may 

in tact have been correct. 

When the transport scheme was estabUshed for primary schools in the 

late sixties, the nearest suitable school was the measuring point used for 

estabhshmg entiUement to the service. Under the rules of the scheme, children 
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under the age of 10 are entitled to transport to their nearest school, if it is 

more than two miles away. Over the years, many of these original schools have 

closed and been amalgamated with other schools. However, the Department 

have never revised the list of schools to take account of such amalgamations. 

In fact, the measuring point used today can be a school which has been closed 

for many years. 

If the nearest school is a closed school, children hving in the area (that is, 

those for whom the closed school would have been the nearest), are ehgible for 

transport to the school of amalgamation. In this case , the Department 

maintained that the children were not ehgible for transport to the school they 

attend (and to which they travelled on a school bus until it was withdrawn), 

but instead were ehgible for transport to another school. This other school 

had amalgamated with a closed school which, the Department maintained, 

was originally the nearest to the children, when the distance by road from 

their homes to the school was measured. The families, on the other hand, 

maintained that it was not the nearest school but that another school, to which 

the children in the area had walked across fields, was the nearest before it 

closed and amalgamated with the school their children currently attend. The 

Department said they had no record of the route through the fields and 

withdrew the service to the school attended by the children. 

When I examined the case, I gathered evidence which indicated that the 

children in the area had in fact walked to the school which lay nearest their 

homes via a route through fields. 1 was concerned that the famihes' arguments 

on this point were not given due attention at the time the transport service was 

being reviewed. I suggested to the Department that transport be provided on 

the bas i s that the route through the f ields e s tab l i shed the schoo l of 

amalgamation as the nearest appropriate school for the children involved. 

Following further contact with the Department on the issue, it was eventually 

agreed that the children were ehgible for transport to the school they attend 

and a new transport service for them was organised. 

DEPARTMENT OF AGRICULTURE, FOOD AJND FORESTRY 

T h e f o l l o w i n g two c a s e s i l lus trate the i m p o r t a n c e of the n e e d 

for the prov i s ion o f t imely and a c c u r a t e in format ion from a Civil 

Service Department . 

Reduced grant paid for farm improvements 

A farmer complained that he had not been paid the level of grant he 

expected to receive for works he carrie<l out under the Farm Improvement 

Programme. The Programme is operated jointly by Tcagasc and the Farm 

Deve lopment Service (FDS) of the D e p a r l m i n l of Agricul ture . Food 

and Forestry. 

The farmer maintained that, before he commenced the works, he was 

informed verbally by the FD.S that, on romph-tion. he would receive a grant of 

approximately £19.000. He was actually paid Hl'^.M)!. leaving a shortfall of 

£3,698. The written approval that Lssue<l to the farmer from the Departnwnt did not 
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Accordingly, it was agreed by the Department that 85% of the Export Refund 

would be paid. 

In the case of the second consignment of beef, the company contended 

that the Department had implicitly allowed an open-ended extension of time 

for stdimission of proof documents, in that the Department had continued to 

correspond with the company after expiry of the time limits set down in the 

Regulations for submission of documents. The Department reviewed the file 

and agreed that the impression may have been given to the company that an 

extension of time had been granted. In the circumstances, the Department 

agreed to reopen the case and requested that the company submit additional 

information to assist in a reconsideration of the matter. Following further 

contact between the Department and the company, it was decided by the 

Department to allow payment of 85% of the Export Refund. 

The Department 's revised decis ions in this case resul ted in a total 

payment of £25,591.44 being made to the company. 

LOCAL AUTHORITY 

Grave space allocated in error 

A complaint against a Local Authority came from a woman who said that a 

grave space which she had purchased from the Local Authority had been allocated 

to another person without her knowledge or consent. When the Local Authority 

eventually allocated an alternative grave space to her, they offered her £100 for the 

inconvenience caused. She considered this compensation inadequate but the Local 

Authority had refused to increase the offer. 

In their report to me, the Local Authority said that the complainant purchased 

the grave space in November 1990. On 15 March 1992, this grave space was 

incorrecdy allocated to another person for the burial of his son who had been 

kiUed in a car accident. On 24 March 1992, the complainant was informed of the 

error by the Local Authority and she was asked to accept the adjoining grave 

space. The complainant declined the offer. However, in November 1992, following 

a visit to the burial ground with a Local Authority official, the complainant 

accepted another grave space. 

The W a l Authority then sent a letter of apology to the complainant and 

confirmed that she was the owner of the newly aUocated grave space. The 

complainant acknowledged confirmation of the grave space but indicated diat she 

was not happy insofar as compensation had not been paid to her for the stress and 

mconvenien,e caus«l. b , February 1993, the Local Authority offered her an ex 

gratia payment of £100 for the inconvenience and expense incurred by her She did 

not accept thLs offer and n-ferred the matter to her SoUcitors. She subsequenUy 

r«'ferre«l the matter to me. 

^ V n I exanriw,! the eo„„Jainl, I was satisfi«l that a gemrine error had 

. |e«o^-d in .h.. alkK-atKH, .rf U^ grave space to another p e . ^ „ . H^ e™.r was 

. W v e r e d by tf«. l ^ a l Authority a„.l tf^y ac.«I inmn-diately to c o n ^ t it in tf^ 

only way a « ^ could, by offering amither g. .ve space a«I apologyng for the e n . r . 

I was satisfied that their offer of £100 for the inconvenience caused was 

reasonable m the circumstances. 

SELECTED CASES 

Higher Education Grant 

I received a complaint on behalf of a student who claimed to have been 

incorrect ly refused a Higher Education Grant on the grounds that her 

parents' income exceeded the limit for entitlement to the grant. 

When I received a report on the case from the Local Authority, I noted 

that they had not allowed a retirement annuity paid by the student's father as 

an allowable expense in calculating his income for the purposes of the Higher 

Education Grant scheme. Under the rides of the scheme, this is an allowable 

expense and should have been taken into account in calculating the income. 

The Local Authority readUy agreed with this point when 1 put it to them. 

When the income was recalculated on this basis, the student was entided to a 

half-fees grant which she was subsequently paid. 

Coastal Erosion 

The following case is an example of the gaps in information which can 

exist between Government Departments and which can have adverse effects 

on members of the public. 

A farmer complained that his Local Authority had failed to take any 

remedial action to prevent his land being flooded by sea water following damage 

to an embankment caused by stormy weather and general coastal erosion. 

About 15 acres of his land were regularly under water and therefore useless. 

The Local Authority had taken the view that they had no responsibility in the 

matter. 

When my investigator raised the matter with the Local Authority, they 

maintained that, as no pubUc property was endangered by the fact that the 

embankment was in a state of disrepair, they had no direct function in the 

matter. Accordingly, we wrote to the Department of the Marine to find out if 

they had any responsibility. They informed me that coastal protection is 

primarily the responsibility of the property owner, whether that be a private 

individual or a local authority. They said that they were provided with Umited 

public funds to assist local authorities in addressing coastal erosion problems in 

their areas. However, the Department provided grant aid to local authorities for 

work on local authority owned property. No financial assistance was given to 

private individuals. 

When my investigator examined the legal position relating to this matter, 

there was nothing in the relevant acts, i.e. the Foreshore Act, 1933 or the (^last 

Protection Act, 1963, to suggest that any pul)hc body had a duty to repair or 

pay the cost of repair for storm damage caused to emijankments. Accordingly, I 

could not request either the Department of the Marine or the I>ocal Authority to 

repair or pay the cost of repairing the emliankment in the complainant s case. 

Following discussions on the case with the Land Policy Section of the 

Department of Agriculture, Food and Forestry, they said that, where they 

bought land in the past and found an embankment in bail condition, ihey 

repaired it before selling the land to the farmer. When they sold the lan<l they 

passed on responsibility for maintaining the embankment to the new owner. 

In some cases when they sold land, they set aside a certain amount of 

money, in the care of the PubUc Trustee, for future maintenance of, for 
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F 

example, embankments. This would be used as required until the particular 

fund was exhausted. Having checked the situation in respect of this case, they 

found that about £600 was held in trust to be used to repair the embankment 

in question. This money had been set aside by the Land Commission on the 

disposal of the land to the complainant or his predecessors. This money could 

only be claimed on completion of the relevant works on the embankment, to 

the satisfaction of the Department. Accordingly I advised the complainant 

that he should contact the Trustee with a view to claiming the money that was 

there to assist in the repair of the embankment. 

REVÊ fUE COMMISSIONERS 

Application of Witfaholding Tax legislation 

A firm of accountants complained, on behalf of a cUent company, that it 

was unreasonable of the Revenue Commissioners to charge interest on late 

payments of VAT, PAYE and PRSI when at the same time substantial amounts 

of Withholding Tax had not been refunded to the company. 

An examination of the relevant legislation, the Finance Act, 1987, showed 

that, in the case of appUcations for interim refunds of Withholding Tax under 

Section 19, the Commissioners, before making an interim refund, are obhged 

to deduct from the amount otherwise refundable any VAT, PAYE or PRSI 

which is due but unpaid. The company's tax records showed that , on a 

number of occasions, when refunds of Withholding Tax were made by the 

Commissioners to the company, there were amounts of VAT, PAYE and PRSI 

due but unpaid on which interest was subsequently charged. Had the amounts 

owed been deducted from the Withholding Tax refunds before they were 

made, it would have resulted in no interest or a lower amount of interest being 

charged on the late payments arising under the other tax headings. 

Initially, the Commissioners would not accept this interpretation of the 

legislation. They continued to maintain that the interest charges were 

properly raised and would have to be paid if Sheriff's action was to be 

avoided. After discussions and correspondence over a lengthy period, the 

Commissioners accepted the legal position as outUned above. They said that, 

where a refund of Withholding Tax is being processed and a Uability arises 

under another tax heading, it had not been the practice to hold up the refund 

to seek details of other liabilities. This practice had been designed to benefit 

the taxpayer by ensuring that refunds were not held up unduly. However, the 

Commissioners accepted that the practice should not disadvantage the 

taxpayer in any way by, for example, leaving him or her Uable to additional 

interest charges. 

In this case, the Commissioners agreed to recalculate the interest charges 
ppsulting in a saving of £1,115 to the company. 

G E N E R A L I S S U E S RISING FROM 

S P E C I F I C C O M P L A I N T S 
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G E N E R A L I S S U E S A R I S I N G FROM S P E C I F I C C O M P L A I N T S GENERAL ISSUES ARISING FROM SPECIFIC COMPLAINTS 

REGULATIONS ON ACCESS TO INFORMATION ON THE ENVIRONMENT. 

Legal Background 

The Regulations on Access to Information on the Environment, 1993 were 

made by the Minister for the Environment under sections 6 and 110 of the 

Environmental Protection Agency Act, 1992 and came into effect on 20 May 

1993. They give effect to the provisions of EU Directive 90 /313/EEC on 

freedom of access to information on the environment. As the title suggests, the 

Regulations provide for the release of information on the environment on 

request, subject to certain exceptions, some of which are mandatory and 

others of which are discretionary. The Regulations also prescribe time limits 

within which requests for information should be met and also allow for a 

charge to be made for the release of the information. 

The Department of the Environment recently pubUshed a review of the 

first year of operation of the Regulations and, as a result of that review, are 

proposing to amend the Regulations with a view to improving access to 

information. The principal changes envisaged are a more extensive definition 

of the public authorities covered by the Regulations, a revision of some of the 

discretionary grounds for refusal of information and a reduction in the time 

frame for responding to requests for information. 

My comments below relate to complaints dealt with by my Office under 
the 1993 Regulations. 

Scope 

The Regulations apply to all pubUc authorities as defined in article 3(1) of 

the Regulations. The Department of the Environment, which issued guidance 

notes on the implementation of the Regulations, did not consider it practical 

to formulate a detaUed fist of organisations to which the Regulations are 

considered to apply. 

Appeals 

Appeals against refusals to supply information may be dealt with by 

judicial review. As Ombudsman, I can examine complaints about refusal to 

supply information, but I only have jurisdiction in relation to the bodies 

already within my remit as defined in the O m b u d s m a n A c t , 1 9 8 0 . In 

pract ice , almost all complaints which are made to me re la te to loca l 

authorities. Occasionally, complaints against decisions of other bodies such 

as the health boards, the Office of PubUc Works or the Department of the 

Environment arise. 

Number of complaints received 

In 1993, my Office received only five such complaints. In 1994, I received 

forty two. Of the 27 complaints which had been finaUsed by the end of 1994, 

seven (26%) were resolved in favour of the complainant, with a further 11 

(41%) complamants Ix-ing provided with assistance of some form or another 

and mne (33%) were either discontinued or not upheld. Twenty complaints 

were carried forward to 1995. 

; 

* 

To put these figures in context, the Department of Environment's review 

of the first year of operation of the Regulations shows that, on the basis of 

survey results received, 168 requests for information under the Regulations 

were made to pubUc bodies in the period May 1993 to May 1994. 

Types of complaint 

Complaints generally fall into three categories - delays in 

COMPLAINTS GENERALLY 

FAij, INTO T H R E E 

CATEGORIES - DELAVS IN 

P R O V I S I O N O F T H E 

INFORMATION, EXCESSIVE 

CHARGES FOR THE 

INFORMATION, OR 

REFl SALS TO RELFLASE THE 

INFORMATION. 

provis ion of the information, excessive charges for the 

informat ion , or refusals to release the information. In 

re lat ion to the operat ion of the Regulations by publ ic 

authorities, complainants (who in the main are environ

mental groups) seem to hold the view that a defensive attitude 

prevails in which heavy rehance is placed on the restrictions 

in the Regulations to justify the withholding of information. 

My Office's experience in this regard is limited but , in 

relation to the more difficult complaints under examination, 

there is a tendency on the part of public bodies , when 

reporting to me, to list several of the grounds in the Regulations as reasons to 

justify the refusal to release information. In some cases, even a cursory 

examination of the complaint shows many of these reasons to be irrelevant. 

Ombudsman's approach to the examination of complaints 

Some public authorities have been under the impression that it is a sufficient 

defence of their case to the Ombudsman to simply (juote the relevant sections of 

the Regulations. However, where I still consider that the public l)ody have a case 

to answer, I will ask them to justify, by reference to the information sought, the 

reasons for not releasing it. I may also request a copy of the information for my 

own examination. 

The aim of the EU Directive is, among other things, to promote protection of 

the environment. My general approach to complaints, therefore. Is a [M)sitive one; 

information should be released unless it is si)ecifically exempte<l by the terms of 

the Regulations giving effect to the Directive. In relation to the iliscretionary 

exceptions in the Regulations, it Ls not sufficient for a pubhc authority to ipiole 

one or more of these - they must also demonstrate that, in refusing to releas«- the 

information, they have exercLsed their discretion rea.s<mal)ly. 

Although not specifically provided for in either the Directive or the 

Regulations, I will, in adthtion, apply a "harm test" to the information which is 

the subject of the request. This test, which is particularly appropriate to the 

discretionary as opposed to the mandatory exemptions in the Kegidations. is 

designed to test the reasonableness of the public authority's refusal to releas<- th<-

information ref[ueste<l. This test takes the form that if the relea.se of information is 

not expressly excluded by the Regulations, what harm, if any, would it do to 

release it. 

The more didirull c<»niplainU! 

From my jH-rspective, the more difficult cases are those which centre on 

the exclusions, whether mandatory or discretionary, in the Regulations. These 

cases can involve questions of interpretation of the Regulations but, ecpialjy. 
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questions of fact. A good example of this approach arises in a complaint 

against a Local Authority for refusal to release data relating to drinking water 

(see page 45 - Investigations). On the basis of my preUminary examination of 

this complaint, I was not satisfied that the Local Authority were justified in 

refusing to release the data and I decided to conduct an investigation of the 

case. On first approaching the Local Authority at preliminary examination 

stage, they gave several reasons for refusing to release the data including the 

contention that the data in question did not come within the scope of the 

Regulat ions . At invest igat ion s tage , the grounds for refusal had been 

narrowed down to the aforementioned reason and also that the data in 

question was, essentially, an internal communication and was , therefore, 

within the discretion of the Local Authority to refuse it under article 6(1 )(d) of 

the Regulations. I had to decide whether the facts supported the contention 

that the data was an internal c o m m u n i c a t i o n and w h e t h e r th i s was a 

reasonable interpretation of the Regulat ions. I p r o d u c e d a report with 

findings and, in this case, a recommendation to release the information in 

question, which was accepted by the County Manager. There are other cases 

on hand where similar questions of fact and interpretation arise. 

Shortcomings in the Regulations 

My primary fimction is to examine whether refiisals to release information 

are fair and reasonable having regard to the provisions of the Regulations. 

However, over the years, in the course of his examination of complaints generafly, 

my predecessor has pointed out to the appropriate government department and 

highhghted in his Annual Report , defects or shortcomings in legislation 

underpinning particular schemes and programmes. I wiU adopt a similar 

approach to these Regulations. There is one aspect of the Regulations which even 

now has been identified as a cause for concern. Article 3(b) of the Regulations 

excludes from their scope information which is ah-eady covered by some other 

statutory provision. There is no such provision in the Directive. This article has 

the effect of excluding a whole range of data, the most important of which is 

information on planning matters which, in many instances, would otherwise come 

within the definition of information on the environment. Having regard to the 

spint and mtention of the Directive, it is not clear that the Regulations should 

have excluded such information. I wrote to the Department of the Enviromnent 

on this matter and my officials also discussed the matter with them. 

The Department 's view is that , in framing the R e g u l a t i o n s , it was 

considered neither desirable nor appropriate to dupUcate existing statutory 

provsions for pubhc access to infortnation relating to the environment, hence 

the provision included in article 3(b). In certain circumstances, the question 

of copyright may also be involved. The provision in article 3(b) was not 

designed ,o exclude access to planning information but to avoid duplicating 

.he already extensive access provided for in planning legis lat ion. Such 

duplication would be potentially confusing and would, in effect, require 

P - n n i n g a u . h o n . i e s to operate two systems to provide pubUc access to the 

e l l a T J ' n " "'*••• '" '" '" ' '•'"•• "^ligations under both sets of 

p l ^ T ' ? ' ''''''""•"-'•' » ' - - y *»•-» - c e s s to documents relating to 

Planmng appLcations « now covered by the Local Govertunent (Planning and 

Development) Regulations, 1994. While the size and volume of requests, and 

constraints of cost and time, would be matters for individual local authorities 

to assess in the context of their planning funct ions , the availabil ity of 

documents under planning law does not, of course, preclude the provision of 

copies in particular circumstances. Full availabihty for inspection during 

office hours would seem to be a generally reasonable practical arrangement in 

most circumstances and one which meets article 3 of the Directive. The 

Department add that, under the 1994 Planning Regulations (article 37), 

planning authorities are required to make copies of an environmental impact 

statement, or extracts from the statement, available for purchase. 

My concerns in relation to this matter are twofold. Firsdy, it is a matter of 

general concern if the Regulations giving effect to the Directive are more 

restrictive than the Directive itself. Secondly, I am concerned about the 

consequences for those seeking the information. Planning legislation provides 

for the right to inspect documents. It does not, in general, provide a right of 

access. Although "access" is not defined in the Regulations, it is operated on 

the basis of copies of documents being furnished to the appUcant at a charge. 

The right of inspection only, such as exists in planning legislation, although 

not subject to a charge by the planning authority, can result in considerable 

inconvenience for interested parties who may have to travel long distances to 

planning offices and are restricted to inspection within a pubUc office within 

defined hours. 

I am aware that the Department of the Environment have recently written 

to all local authorities suggesting that they put arrangements in place which 

will make copies of all or part of any document relating to a planning 

appUcation, other than a plan or other drawing or a photograph, available for 

purchase. While I welcome this development, the decision to release such 

information is being left to the discretion of individual local authorities, 

whereas arguably it ought to be a matter of statutory obligation, having 

regard to the terms of the Direct ive. The Department are aware of my 

continuing concerns in this regard. 

Creating a culture favourable to freedom of information 

It is interesting to consider to what extent the Regulations and the 

Directive have been effective in securing greater access to information on 

the environment. 

It is clear that the environmental groups, while welcoming the Direc.ive, 

are not happy that the Regulations have gone far enough in terms of .heir 

scope and apphca. ion. One of .he criticisms which they make is tha. the 

R e g u l a t i o n s do n o . de f ine "the prac t i ca l a r r a n g e m e n t s u n d e r 

w h i c h . . . i n f o r m a t i o n is effectively made avai lable" , even .hough such 

arrangemen.s are expressly recjuired under article 3.1 of .he Directive. They 

say that the Regulations fail to specify what ty|>es of respouM- arc acr.plalilc 

within the two month period, what charges may l«- made for information, or 

to expand on what they describe as vague concepts such as "the proceedings of 

pubhc authorities" or "prehminary investigation proceedings". They add thai 

the failure of government to transpose the Direc.ive in more detail will 
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probably mean that the task of interpretation is passed to the courts, in a time 

consuming and costly process during which those without the resources or the 

persistence to litigate will effectively have the rights envisaged in the Directive 

denied. 

By not defining these practical arrangements in the Regulations, arguably 

an important opportunity was lost to assist in creating a culture within pubbc 

authorities which would be favourably disposed towards the release of 

environmental information. In fact, the Regulations were not introduced until 

May 1993 - almost six months after the operative date of 31 December 1992 

specified by the Directive. It is acknowledged that the Department of the 

Environment took a number of initiatives to publicise the making of the 

Regulations and also pubUshed a review of the first year of operation of the 

Regulations. Indeed, as a result of that review, they are proposing to amend 

the Regulations with a view to improving access to information. Nevertheless, 

it might have been better from the outset had the Depar tment of the 

Environment made greater efforts to create a culture favourable to the release 

of information. It is hardly surprising, therefore, that , from the public 

authorities' perspective, the balance of advantage Ues in withholding rather 

than releasing information. While the Department view the Regulations as a 

first step towards the introduction of freedom of information legislation 

generally, it is very important not to underestimate the importance of creating 

a favourable climate in that wider context. 

Prerequisites for an effective appeals system 

I will comment further on these Regulations in the light of future 
complaints . As these complaints a re essential ly abou t freedom of 
environmental information rather than maladministration in the ordinary 
sense, a number of elements must be put in place to ensure the effective 
operation of the Regulations: 

- A culture which is disposed to releasing rather than withholding 
information. 

- A strong and effective internal review mechanism within each 
pubbc body. 

- A speedy and comprehensive response from bodies to queries 
from the Ombudsman. 

- Pubhcation of case notes by the Ombudsman. 

While guidance notes were issued by the Department of the Environment, 

little else was done to prepare pubUc authorities for the implementation of 

the Regulations. The absence of good internal review mechanisms has 

inhibited the development of a culture conducive to the release rather than 

the refusal of information and to greater co-operation with this Office. We 

intend that the publication of case notes will guard against public bodies 

putting forward arguments which have already been rejected by the 

Ombudsman. It should also encourage the release of information by public 

b.Hlies in cases of doubt. It is hoped to begin pubhcation of case notes later 

this year when the first batch of the more difficult cases has been finaUsed. 

RESEARCHING AND INTERPRETING SOCIAL WELFARE LAW 

B E C A I SE OF T H E 

COMPLEXITY A N D 

INACCESSIBILITY OF SOME 

«»F THIS LEGISLATION, IT IS 

>OT SI RPRISING TILVT 

COMPLAINANTS ARE 

KREyi ENTL^ NOT IN A 

POSITION TO ARTICI LATE A 

REASONED LEGAI. 

VRGl MENT IN SI PPORT OF 

THEIR COMPLAINTS. 

There is a large volume of legislation, both primary and secondary, 

associated with the various social welfare schemes. Not surprisingly, many of 

our social welfare complaints raise issues of interpretation of that law. The 

law in this area can be quite complex and there is a particular problem in 

keeping t r ack of the range of secondary legislation 

(statutory instruments) which continues to have appUcation, 

over a period of decades in some cases. Because of the 

complexity and inaccessibility of some of this legislation, it is 

not surprising that complainants are frequently not in a 

position to articulate a reasoned legal argument in support 

of their complaints. In relation to social welfare complaints, 

much of our work involves establishing the relevant 

legislation and forming an opinion as to whether it has been 

correctly applied in the particular case. The following 

examples, from our social welfare work in 1994, illustrate 

the extent to which research and interpretation of the 

legislation is an issue for this Office. 

Social Insurance Credits 

Social insurance credits are awarded to formerly employed people who are 

now out of the work force, either because of unemployment or Ijecause of illness. 

These credits keep alive an existing social insurance record and are particularly 

important in the context of long-term pensions. Accordingly, the award or refusal 

of social insurance credits is a significant issue for any individual. In two s|)ecific 

complaints during the year, we were required to look in detail at the law 

governing the award of credits. 

The first case related to a man who had his Disability Benefit (DB) 

withdrawn because he was found to be in breach of the Rules of Behaviour. 

(These are rules governing the activities a person may engage in while drawing 

DB). While there was no question as to the man's incapacity for work, he was 

found to be in breach of the Rules of Behaviour because he continued to have 

an involvement in the running of his farm. We felt that his involvement with 

the farm constituted a breach of the Rules and that the Department were 

correct in imposing the penalty of the withdrawal of DB. However, the 

Department also withdrew the award of social insurance crechts even though it 

was not disputing that the man was still incapable of work. In effect, the 

Department was imposing an additional penalty for the breach of the Rules by 

withdrawing the awani of credits. 

In order to have .social insurance cre<hLs awardinl, it is not ne<e«sar\ to IH- in 

receipt of a smial welfare payment. Although credits are automatically awarded 

to i)eople in receipt of certain payments (e.g. lincmploymcnl H.n.fil or l)H». 

they may also Iw awarded to [H-ople who are either unemployed or incapable of 

work provided they have previously Ix-en in insurable employniinl and seek the 

crethts within the sjjecified timescale. In this case, it was not ne<essar\ for the 

complainant to be in receipt of DB in »»rder to quahfy for the award of cre<lits. 
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The main legislation governing the award of credits is a s tatutory 

instrument from 1953. Our understanding of that Regulation was that a 

credited contribution would be awarded for any week of "duly notified 

incapacity for work", provided the person was otherwise entitled to the award 

of credits. On this basis, credits could only be refused where the Department 

was satisfied that the appUcant was not, in fact, incapable of work during the 

week in question. We could see no link between the penalty provided in the 

case of a breach of the Rules of Behaviour governing payment of DB and the 

award of social insurance credits. 

We put these views to the Department. It reconsidered its position and 

agreed that social insurance credits should have been awarded in the 

particular case. 

A second case related to the award of credits in the case of an unemployed 

person. This person had been last employed in 1985 and , when her 

Unemployment Benefit entidement was exhausted, she continued to register as 

unemployed for the purposes of social insurance credits. In early 1994, her 

Employment Exchange decided that she was no longer entitled to the award of 

credits on the grounds that she had not shown that she was "genuinely seeking 

employment". This was a reference to the fact that the complainant had failed 

to show to the satisfaction of the Department that she was making genuine 

efforts to find employment. The question for us was whether the award of 

credits, in the case of unemployment, is dependent upon the applicant 

showing that he or she is genuinely seeking work. 

The law relating to unemployment social insurance credits is somewhat 

more complex than is the case of credits based on incapacity. Credits are 

awarded in respect of days of "proved unemployment". The Department 

interpreted this term to include a requirement that, not only is the person 

actually unemployed, but is, in addition, actively seeking work. From the 

Department's point of view, there was a requirement to show that the 

applicant was genuinely seeking work. 

Our unders tanding of the legislation was tha t a "day of proved 

unemployment" did not in fact carry a requirement to be actively seeking 

work. Our understanding was that it was sufficient to be unemployed and that 

there was no requirement to be actively seeking work. In other words, the 

definition indicated a passive condition rather than an active condition. 

The Department reconsidered its position in the hght of our arguments 
and ultimately accepted that social insurance credits should be awarded in 
this case. 

Delays in claiming death grant 

Subject to certain conditions, the Department of Social Welfare pays a 

death grant in the case of the death of an insured person or a dependant of an 

insured person. The grant is not particularly substantial - £100 is the 

maximum payment. We dealt with two cases during the year in which death 

grants were refu.sed because the next of kin delayed making their apphcations 

for more than six months. In one case, the death occurred in July 1992 and 

the grant was not claimed until April 1993. In the other case, the death 

occurred in June 1991 and the apphcation was not made until October 1992. 

In both cases the Department refused the applications on the grounds that 

they had not been made within the prescribed time limit. In both cases the 

Department noted: "Under the Regulations a claim for death grant must be 

made within six months of the date of death". In both cases the complainants 

were aggrieved at this decision because they felt there were good reasons for 

the delay in making the apphcation. 

The Depar tment ' s decisions in these two cases were based on its 

understanding of the relevant legislation i.e. the Social Welfare (Claims and 

Payments) Regulations. The Department interpreted the legislation as 

meaning that a claim for death grant made more than six months after the 

death could not be allowed. 

We undertook an examination of all of the Regulations involved. Our 

reading of the legislation was that an apphcation for death grant must be 

made within the prescribed period of three months from the date of death. 

However, the legislation further provided that the Minister may "...having 

regard to the circumstances of any case, extend the time within which a 

claim..." for death grant might be made to the date of the making of the claim. 

The effect of this, it appeared, was that the Minister might, where the 

circumstances so warranted, extend the prescribed time for the making of a 

claim to the date of actual application. In other words, the normal 

requirement was to make an application within three months but an 

apphcation made outside of the three month limit could be regarded as having 

been made within the prescribed time, "having regard to the circumstances" 

of the case. 

The Department's standard letter to the two complainants said that the 

prescribed time for the making of a death grant apphcation was within the 

period of six months from the death. Nowhere in the legislation was a 

prescribed time of six months mentioned. It appeared that the Department 

had restricted the exercise of its discretion in relation to a late claim (outside 

the three month period) to an additional three months. On this basis, it was 

operating a rule whereby claims received outside of six months would not be 

accepted. We pointed out to the Department that the discretion given to the 

Minister to accept the late claim did not include any time hmit. Furthermore, 

we pointed out to the Department that, in the two particular cases, there was 

no evidence to suggest that the Department had given any consideration as to 

the circumstances in which these late claims were made. 

In reconsidering these cases, the Department accepted that it had failed to 

take full account of all of the provisions of the governing legislation. The 

Department decided to award the grant in both cases. 

SOCIAL WELFARE MEANS TESTING 

Transfer of property 

In deciding eligibility for means-tested payments such as the Non-

Contributory Old Age Pension or the Non-Contributory Widow's Pension. 

one of the considerations is whether the apphcant has (hsposed of any capital 
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or property. Where there has been such a disposal, the question arises as to 

whether this disposal was done with a view to either quahfying for a pension or 

quaUfying for a higher rate of pension than would otherwise apply. In cases 

where the Department of Social Welfare is satisfied that the capital or property 

was disposed of and that this disposal was done with a view to qualifying for a 

pension or for a higher rate of pension, then the capital or property will be 

included in the means assessment as if the transfer had not taken place. This 

seems a sensible arrangement to the extent that it discourages claims for means-

tested payments from people who might otherwise have the resources to 

maintain themselves. However, in some instances the application of this 

provision can have adverse consequences. 

A case dealt with during 1994 illustrates this point. The complainant was a 

widow who had been receiving a Non-Contributory Widow's Pension (NCWP) 

for many years. The widow was running a small farm and, in 1990, she sold her 

milk quota for £22,000. She told the Department that she had divided £19,000 

of the milk quota proceeds among three of her children. When the Department 

considered the matter, it concluded that the pensioner had given away £19,000 

to her children with a view to qualifying for a higher rate of NCWP than would 

otherwise be payable. Accordingly, the Department treated the transfer as if it 

had not occurred and the £19,000 was included in a revised means assessment. 

The effect of this was to substantially reduce the rate of NCWP payable. The 

matter was twice considered by an Appeals Officer (in 1991 and in 1993) and on 

both occasions the Appeals Officer upheld the decision of the Department. 

When we considered this complaint, we concluded that there was no 

basis for taking issue with the view of the Department (and of the Appeals 

Officer) that the £19,000 had, in fact, been transferred with a view to 

seeking a higher rate of pension. When the complaint reached this Office, 

the assessment of the £19,000 had already been in effect for three years. 

There is no provision in social welfare law whereby the capital or property 

in question in this kind of case might be written off over a period of years. 

In other words, in 1994 the complainant was regarded as having the same 

income from the transferred capital as in 1991. Indeed, it appears that such 

an assessment might stand indefinitely. 

Had the complainant actually retained the £19,000 rather than transferred 
it to her children, she woidd, over time, have been able to dispose legitimately of 
the capital in any number of ways. Once she could show that she had 
legitimately disposed of this capital, it would no longer be included in the 
NCWP means test. But in a situation where she had transferred the capital, and 
where this transfer was deemed to have been done in order to increase the rate 
of pension, there is no mechanism in social welfare law to enable this 
tran-sfem-*! capital to be written off over a period. One could envisage that the 
penalty for transferring capital in this way would be a graduated one, with a 
pru[H>rtion of the capital amount l)eing written off each year, until a point would 
l»e reached (say after three or five years) when the entire amount would be 
written off. 

It would seem that the present arrangements are not equitable and are in 
need of review. I have raised this matter with the Department. 

SOCIAL WELFARE BENEFITS 

Entitlements based on "passport" system rather than on need 

The social welfare system provides a range of additional benefits for the 

elderly and for the sick/disabled who are receiving long-term payments. These 

additional benefits include Free Telephone Rental Allowance, the Free 

Electricity Allowance, Free Television Licence, an Over 80 Allowance and a 

Living Alone Allowance. These additional benefits are paid on a "passport" 

system whereby entitlement depends upon being already in receipt of one of a 

hst of qualifying payments such as Contributory Old Age Pension (COAP) or 

Disabled Person's Maintenance Allowance (DPMA). (There are also usually a 

number of other additional requirements). We have had a number of 

complaints during the year which suggest that it is unfair to base these 

additional entitlements on receipt of an existing payment. These complaints 

suggest that it would be more equitable if the additional benefits were based 

on some separate objective indicator of need. 

One particular complaint graphically illustrates what is involved. The 

complainant was 86 years of age and hving alone. He was receiving a small 

occupational pension of £68 per week. He had no entitlement to a COAP and 

his occupational pension was £4 above the ceiUng for receipt of any level of 

Non-Contributory Old Age Pension (NCOAP). Had his occupational pension 

amounted to £64 per week rather than £68 per week, he would have qualified 

for the minimum rate of NCOAP at £3 per week. In addition, once he had 

even the minimum rate of NCOAP, he would also have qualified for an 

additional Living Alone Allowance (LAA) of £4.80 per week and an additional 

Over 80 Allowance of £4.70 per week. Furthermore, had he even the 

minimum rate of NCOAP, he would also have quaUfied for Free Electricity 

Allowance and Free TV Licence (£207 per annum). Free Telephone Rental 

(£175 per annum) and Fuel Allowance (£208 per annum). 

In cash terms, the complainant's loss amounts to £12.50 per week or £650 

per annum plus a further £590 per annum in respect of the various non-cash 

allowances. 

Losses 

NCOAP £3 per week 

LAA 

OverSO 

£4.80 per week 

£4.70 per week 

Fuel Allowance 

plus 
£208 per annum 

Free Eiectricity & TV ^^'i'i^P^"" " " " " ' " 
Free'Telephone Rental^ ^175 per annum 

In all, this complainant has lost out on a total of £1.240 per annum in 

additional benefits (or £23.85 per week) all because he has £4 per week 

above the NCOAP means ceiling. 

In this case the Living Alone Allowance and the Over 80 Allowance ar.-

provided for in the Social Welfare Act and it is clear, in law. that they imly 

become payable where there is already at least a minimum rale of basic 

NCOAP payable. In the case of the other adthtional benefits (Fuel ;\llowance, 
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Electricity Allowance etc.), these are not provided for in statute and operate 

on an administrative basis. The common denominator for all of them is that 

entitlement is linked on a "passport" type basis to having a qualifying 

payment. Most of these additional benefits (the exception is the Fuel 

Allowance) are available to people on COAP which is not a means-tested 

payment. On this basis, irrespective of the amount of any other income they 

might have, people in receipt of COAP qualify for the Free Schemes. We have 

had a number of complaints from elderly people on occupational pensions 

which are, in some instances, not significantly higher than the NCOAP rates. 

These people do not have a qualifying payment to enable them to qualify for 

the Free Schemes. They feel aggrieved that people on COAP, and who may 

have significant other income, qualify for the Free Schemes whereas they, 

with a limited occupational pension, do not qualify. 

We have already drawn this issue to the attention of the Department of 

Social Welfare, but their response does not indicate that they intend to revise 

the eUgibihty criteria for the Free Schemes in a way which would meet the 

equity argument raised by our complainants. 

HEALTH BOARD ACTING WITHOUT AUTHORITY 

DOMICILIARY CARE ALLOWANCE - PROVISION OF INFORMATION 

A woman, whose husband had been hospitalised for almost a year, 

complained that she had been requested by the hospital to pay a sum of £40 

weekly for his maintenance. Her complaint related to the difficulties she was 

having, as a dependant on her husband ' s Social Welfare pension, in 

maintaining herself and her home on the balance of the pension. In an initial 

contact with the Health Board on the matter, my investigator pointed out 

that the circumstances as outhned suggested that no charge should apply. 

The man in question had a medical card and he had a wife who was a 

dependant on his pension. Health Regulations exempt such a category of 

person from in-patient charges. 

The Health Board responded that, by imposing a charge determinable by 
reference to domestic financial commitments, they were acting in accordance 
with legislation. Eventually, the Board conceded that such a legislative basis 
did not, in fact, exist but they continued to defend the practice by claiming to 
have the right to charge for maintenance. They also claimed that the residue 
of pension available to his wife was reasonable. 

I became very concerned at the apparent failure of the Health Board to 
recognise that the statutory provisions specifically precluded charges in the 
circumstances of the complainant and that this imposition had resulted in 
c<mtiniiing difficulty for the woman in (piesUon. Following the intervention of 
the Department of Health, at my request, the Health Board informed me that 
the «a.se had Iw-en reviewed and that the maintenance charges had been raised 
in error. They said that they would cease the practice immediately and that all 
charges paid would Ite refunded. 

^ hile the particular case has been resolved, I remain concerned about 
the practice in this area and I am continuing my examination with the Health 
Board in question. 
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The following case illustrates the importance of clear and unambiguous 

conununications with members of the public. By way of general comment, 

I would urge public bodies to appreciate that the general public do not 

have the same level of familiarity with schemes and services as the staff of 

the bodies themselves. For this reason, correspondence and advice should 

be as clear and as helpful as possible and should ideally be structured 

primarily with the reader in mind. If some action is required on the part of 

the recipient, this should be stated very clearly. If a prescribed format or 

application form exists for particular schemes or services, it should be 

included with the correspondence. 

A woman, who had been receiving Domiciliary Care Allowance (DCA) for 

her severely handicapped child for 14 years, was issued with a standard letter 

from the Health Board shortly before the child reached 16 - the maximum age 

for payment of the allowance. The letter advised of the child's impending 16th 

birthday and went on to refer to Disabled Person's Maintenance Allowance 

(DPMA) in the following terms: "There is another allowance called Disabled 

Person's Maintenance Allowance which may be paid to an adult who has been 

certified by the Board's Medical Officer as substantially handicapped and 

unfit to work for a period of twelve months or more. This allowance is subject 

to a means test". The letter concluded by stating that, if further information 

on the allowance were required, the local office should be contacted. 

The woman claimed that she had not received this letter and, because it 

was a standard post item, I could neither prove nor disprove this aspect. I 

concentrated, therefore, on what the position would have been had she 

received it. I decided that the letter was unclear for a number of reasons: 

1. The letter indicated that DCA normally ceases at age 16. It did not say 

that in this case this would happen. 

2. The l e t t e r gave the genera l r equ i r emen t s for DPMA without 

reference to the need for an application. In not so doing, it could 

reasonably be assumed that no action was required on the part of the 

potential applicant. 

3. No appUcation form was enclosed. 

As it happened, DCA was terminated on the child's 16th birthday and 

the mother did not make enquiries about DPMA for a number of months on 

the assumption that there would be some delay in processing that allowance. 

When she did enquire, she was advised that an application form had to be 

submitted and that the child would estabhsh entitlement only from the <late 

of application. She immediately obtained and submitted an ai.plication 

form. Her attempts to resolve the matter for the period during which neither 

allowance was paid reached a point where the Health Board agreed to 

extend the payment of DCA up to the date of receipt of the DPMA 

application. Since DPMA is worth substantially more than DCA, the mother 

did not accept this offer. 

I asked the Health Board to review the decision. I pointed out the reasons 

why I considered that this child and his mother were being j>enalise.l unduly 
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Electricity Allowance etc.), these are not provided for in statute and operate 

on an administrative basis. The common denominator for all of them is that 

entitlement is linked on a "passpor t" type basis to having a qualifying 

payment . Most of these addit ional benefits (the exception is the Fuel 

Allowance) are available to people on COAP which is not a means-tested 

payment. On this basis, irrespective of the amount of any other income they 

might have, people in receipt of COAP qualify for the Free Schemes. We have 

had a number of complaints from elderly people on occupational pensions 

which are, in some instances, not significantly higher than the NCOAP rates. 

These people do not have a qualifying payment to enable them to qualify for 

the Free Schemes. They feel aggrieved that people on COAP, and who may 

have significant other income, qualify for the Free Schemes whereas they, 

with a limited occupational pension, do not qualify. 

We have already drawn this issue to the attention of the Department of 

Social Welfare, but their response does not indicate that they intend to revise 

the eUgibility criteria for the Free Schemes in a way which would meet the 

equity argument raised by our complainants. 

HEALTH BOARD ACTING WITHOUT AUTHORITY 

A woman, whose husband had been hospitalised for almost a year, 

complained that she had been requested by the hospital to pay a sum of £40 

weekly for his maintenance. Her complaint related to the difficulties she was 

having, as a dependant on her husband ' s Social Welfare pension, in 

maintaining herself and her home on the balance of the pension. In an initial 

contact with the Health Board on the matter, my investigator pointed out 

that the circumstances as outhned suggested that no charge should apply. 

The man in question had a medical card and he had a wife who was a 

dependant on his pension. Health Regulations exempt such a category of 

person from in-patient charges. 

The Health Board responded that, by imposing a charge determinable by 

reference to domestic financial commitments, they were acting in accordance 

with legislation. Eventually, the Board conceded that such a legislative basis 

did not, in fact, exist but they continued to defend the practice by claiming to 

have the right to charge for maintenance. They also claimed that the residue 

of pension available to his wife was reasonable. 

I became very concerned at the apparent failure of the Health Board to 

recognise that the statutory provisions specifically precluded charges in the 

circumstances of the complainant and that this imposition had resulted in 

continuing difficulty for the woman in question. Following the intervention of 

the Department of Heahh, at my request, the Health Board informed me that 

the case had been reviewed and that the maintenance charges had been raised 

in error. They said that they woidd cease the practice immediately and that all 

charges paid would be refunded. 

While the particular case has been resolved, I remain concerned about 
the practice in this area and I am continuing my examination with the Health 
Board in question. 
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DOMICILIARY CARE ALLOWANCE - PROVISION OF INFORMATION 

The following case illustrates the importance of clear and unandtiguous 

communications with members of the public. By way of general comment, 

I would urge public bodies to appreciate that the general public do not 

have the same level of familiarity with schemes and services as the staff of 

the bodies themselves. For this reason, correspondence and advice should 

be as clear and as helpful as possible and should ideally be structured 

primarily with the reader in mind. If some action is required on the part of 

the recipient, this should be stated very clearly. If a prescribed format or 

application form exists for particular schemes or services, it should be 

included with the correspondence. 

A woman, who had been receiving Domicdiary Care Allowance (DCA) for 

her severely handicapped chUd for 14 years, was issued with a standard letter 

from the Health Board shortly before the child reached 16 - the maximum age 

for payment of the allowance. The letter advised of the child's impending 16th 

birthday and went on to refer to Disabled Person's Maintenance Allowance 

(DPMA) in the following terms: "There is another allowance called Disabled 

Person's Maintenance Allowance which may be paid to an adult who has been 

certified by the Board's Medical Officer as substantially handicapped and 

unfit to work for a period of twelve months or more. This allowance is subject 

to a means test". The letter concluded by stating that, if further information 

on the allowance were required, the local office should be contacted. 

The woman claimed that she had not received this letter and, because it 

was a standard post item, I could neither prove nor disprove this aspect. I 

concentrated, therefore, on what the position would have been had she 

received it. I decided that the letter was unclear for a number of reasons: 

1. The letter indicated that DCA normally ceases at age 16. It did not say 

that in this case this would happen. 

2. The l e t t e r gave the genera l r e q u i r e m e n t s for DPMA wi thout 

reference to the need for an application. In not so doing, it could 

reasonably be assumed that no action was required on the part of the 

potential applicant. 

3. No appUcation form was enclosed. 

As it happened, DCA was terminated on the chUd's 16th birthday and 

the mother did not make enquiries about DPMA for a number of months on 

the assumption that there would be some delay in processing that allowance. 

When she did enquire, she was advised that an application form had to be 

submitted and that the child would estabhsh entitlement only from the date 

of application. She immediately obtained and submitted an application 

form. Her attempts to resolve the matter for the period during which neither 

allowance was paid reached a point where the Health Board agree.l to 

extend the payment of DCA up to the date of receipt of the DPMA 

appUcation. Since DPMA is worth substantially more than DCA, the mother 

did not accept this offer. 

I asked the Health Board to review the decision. I pointed out the reasons 

why I considered that this child and his mother were being i)enahsed unduly 
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for, at worst, failing to pick up on an obhque reference. The Health Board 

accepted my interpretation and, while maintaining the general requirement 

for application prior to payment, agreed to pay DPMA with effect from the 

child's 16th hirthday. 

INTERNAL COMMUNICATION FAILURES 

RENTS ON LOCAL AUTHORITY DWELLINGS 

The following case highlights the problems that can arise when there are 

deficiencies in internal communications systems and where systems failure, 

rather than maladministration on the part of individuals, can have an adverse 

effect on members of the pubhc. 

A patient in a Health Board nursing home died. Patients in long-term 

care, who have no dependants , are liable to pay charges from whatever 

income they h a v e . H o w e v e r , it i s the p r a c t i c e of the H e a l t h B o a r d 

concerned when levying such charges on elderly long stay patients, to have 

regard to whether provision has been made for their funeral expenses . 

Where provision has not been made , it is the Board's pract ice to divert 

funds from the patient's pens ion or i n c o m e , which wou ld normal ly be 

sequestered for maintenance charges, to a personal account until such time 

as a reasonable sum for burial expenses has accumulated. In this case, the 

patient's personal account held slightly over £ 1 , 0 0 0 at the time of her 

death. The lady in question had two daughters , both in their late sixties 

and of limited means . They found the costs of the ir mother ' s funeral 

arrangements overburdening and, being unaware that there was a personal 

account held by the Board in respect of their mother, applied to the Board 

for ass is tance u n d e r the S u p p l e m e n t a r y W e l f a r e A l l o w a n c e S c h e m e 

towards the cost of their mother's funeral. This apphcation was refused as 

was their appeal to the Board. Dissatisfied with the Board's decision on 

their apphcation, one of the daughters complained to my Office. 

A telephone call to the sect ion dea l ing wi th the a d m i n i s t r a t i o n of 

personal accounts for elderly patients in long term care, estabhshed that a 

personal account was maintained by them in respect of the deceased. My 

Office arranged for direct contact be tween the re levant sect ion of the 

Health Board and the complainant and within a short per iod the Board 

issued a cheque discharging the personal account of the deceased to her 

daughter. 

The relevant section in the Heal th B o a r d which adminis ters these 

p e r s o n a l a c c o u n t s h a s , at the r e q u e s t o f m y O f f i c e , r e v i s e d t h e i r 

procedures to ensure that, in the event of the death of a pat ient , every 

e ort IS made to make contact with the next of kin to ensure that contents 

o t e account can be discharged as quickly as possible. They have also put 

additional procedures in place in an effort to o v e r c o m e the p r o b l e m 

highlighted by this case. 

The assessment of income in the calculation of rent for local authority 

dwellings was an issue brought to my attention in the past year. In two of the 

complaints I received, there appeared to be anomahes in the rent scheme 

which seemed to allow for the payment of two different levels of rent in respect 

of the same household income. 

The responsibility for making and amending the local authority rent 

schemes lies with each housing authority. In devising and revising such 

schemes, housing authorities are required to ensure that the scheme is in 

keeping with a number of broad principles set down in guideUnes by the 

Department of the Environment: 

— that the rent payable should be related to income and a smaller 

proportion of income should be required from low income households; 

— that allowances should be made for dependent children; 

— that a contribution towards rent should be required from subsidiary 

earners in the household and 

— that provision should be included for the acceptance of a lower 

rent than that required under the terms of the scheme in exceptional 

cases where payment of the normal rent would give rise to hardship. 

Rent schemes, the terms of which fall within these broad guideUnes, are 

deemed to have the approval of the Department of the Environment. 

I received two complaints from local authority tenants regarding rent 

payable on their dwellings. In each case, while the rent scheme had been 

devised in accordance with the guidelines set down by the Department, and 

the rent payable was correctly calculated in accordance with the terms of the 

scheme, the actual operation of the scheme appeared to (Uscriminate unfairly 

against the tenants. The circumstances of the cases are set out below: 

T h e first compla inant l ived with his parents and his brother. His 

parents were both in receipt of a Blind Pension of £.'57 per week from the 

Department of Social Welfare, he was in receipt of a Carer's Allowance of 

£45 per week, while his brother received Unemployment Assistance at the 

rate of £45.80 per week. 

Under the particular rent scheme, where a tenant and spouse are in 

receipt of spUt or separate social welfare payments as in this case, these are 

aggregated as a single payment for the purposes of calculation of rent. 

However, if the couple are both working and have a weekly wage e«|uivalenl to 

the same amount as they would receive under scH-ial welfare, they would In-

treated as having two separate incomes, which would result in a different (and 

lower) rent calculation, notwithstanding the fa.t that the houM-hold inc.m.-

remains the same. For instance, in the first example above, the rent for the 

household based on income from social welfare payments was asseswd a» 

£22.55. This figure was reduced by the !^>cal Authority on har.lship groundn 

to £19.00 per week. With the same total income, but ba»e<l on a w.-.kly wage. 

the rent assessed would be £14.50. 
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In the light of this information, I wrote to the County Manager in 

question. I pointed out that, while it was acknowledged that the Local 

Authority were acting in accordance with the terms of the approved rent 

scheme, he might wish to consider the question of whether the aggregation of 

separate social welfare payments could be justified. Attention was drawn to 

the basis on which the Department of Social Welfare makes these payments 

and secondly to the question of whether the practice could be construed as 

unfair discrimination against social welfare recipients vis-a-vis tenants with 

earned income of a similar amount. The County Manager rephed that the 

Local Authority proposed to amend its future rent scheme so as to remove any 

potential for unfair discrimination in this regard. 

In the second case, involving a different Local Authority, the contrary 
situation existed. Here a married couple with three children were in receipt of 
individual Unemployment Assistance payments of £66.55 weekly each. Under 
the differential rent scheme approved in that Local Authority, rent was 
calculated as 1/15th of assessable income of the principal earner added to 
l/7th of the assessable income of the subsidiary earner (i.e. the spouse) in the 
household. Under this arrangement, the rent was assessed at £10.10. If, on 
the other hand, the couple were regarded as being in receipt of joint social 
welfare payment of £133.10, this woidd have been assessed as the income of 
the principal earner only and would have resulted in a rent payment of £8.50 
per week. 

Once again, I wrote to the Local Authority and put it to them that, while 1 
acknowledged that in calculating the rent they were acting in accordance with 
the terms of the approved Differential Rent Scheme, I was concerned as to 
whether this arrangement could be justified. The Authority replied that they 
had become aware in the recent past of the possibility of such anomalies. It 
had been decided to vary the method of income assessment in their proposed 
new rent scheme so as to allow the income of couples, where both partners are 
in receipt of separate social welfare payments, to be combined and assessed as 
one income. 

TELECOM EIREANN - METERED CALL CHARGES 

As Telecom Eireann implements the detaUed biUing system more widely, 
there has been a corresponding drop in the number of complaints about the 
accuracy of telephone accounts. 

There are, however, some areas in the country where the new system of 
detailed billmg has not been introduced and customers ' bills are still 
presented showing only the total unit charge for usage during the billing 
penod. In these circumstances, when a customer receives a large bill with 
msufr.e.ent detaU they are at a serious disadvantage if they wish to dispute the 
matter. Telecom Eireann place great reliance on the accuracy of their 
metenng e,,uipment and seldom accept the customer's claim that the account 
IS mcorrect. 

One particidar case illustrates the difficulties that can arise. An account 

or over £15,000 issued to a customer in respect of his telephone at his private 

residence. The billing period in question was October 1985 to March 1986. 

The charge for usage alone came to £14,760. No details of the individual calls 

were avaUable. The customer was willing to accept that his usage would have 

been high at that time, but he was adamant that it could not come to the 

amount for which he was billed. He agreed to pay £2,600 off the bill but 

disputed the balance. 

Time passed and Telecom Eireann ceased to send accounts or demands 

for payment. The customer assumed that Telecom had accepted his view of 

the matter. Then, in February 1992, a demand issued from Telecom Eireann's 

sohcitors demanding settlement of the biU under threat of legal action. The 

letter was addressed to the customer at his place of work. He again disputed 

the account but Telecom Eireann insisted on payment in fidl. 

At that stage the customer approached my Office. The complaint was 

examined in great detail. He had Uved in the UK for a number of years prior 

to 1985 and with the assistance of Oftel (the telecommunications regulatory 

agency in the UK) and British Telecom, I was able to obtain details of his 

usage pattern for some of that time. I was also able to obtain details of his 

usage in more recent times in this country. I decided, based on the evidence 

available, that the level of usage being billed to this man was most improbable 

and that it woidd be reasonable to accept that his actual usage was more akin 

to the levels outlined by him. I also had to consider the question of Telecom's 

delay in dealing with the matter and the fact that the account had been 

presented to him at his place of employment where correspondence was 

opened in a general manner. 

I recommended that the account be reduced by the sum of £12,000. 

Following some correspondence on the matter, Telecom agreed to this and the 

necessary adjustment was made to the customer's account. 

Instances have also arisen in other cases where billing inaccuracies were 

associated with faults in Telecom's equipment. In one case, a sharp increase in 

a complainant's account was found to coincide with a fault which has been 

associated with metering errors in the past and it was recommended that the 

charge for the relevant period be rebated to a figure which was in keeping 

with the general pattern of her accounts. Telecom Eireann accepted this. 

In another case, a customer disputed charges for a numl)er of calls which 

appeared on his detailed bill. When the matter was examined it was 

discovered that there had been a fault in the cabUng near his premises which 

gave rise to a number of another subscriber's calls being charged to his 

account. The detailed bill also showed a considerable number of calls of very 

short duration. It seemed that these could be attriliuted to the cable fault in 

that he would have had to redial numbers where there was a poor quality 

connection on some of his calls. In the circumstances, Telecom agreed to 

credit the account with the relevant charges. 

In yet another case, Telecom were asked to re-examine a customer's <piery 

on her account and a fault was discovered which could have affected the 

meter recording her usage. Telecom rebated a total of £352.63 on this 

complainant's telephone account without a reiommendation from this Office. 
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TELECOM EIREMNN - PREMIUM RATE CALLS 

A number of complaints in 1994 concerned charges on accounts for calls 

made to premium rate services. Because of the rates charged for these calls, 

they can give rise to significant charges on a customer's accounts. This arises 

part icularly where unauthor ised use is made of a subscr iber ' s line. I 

understand that Telecom Eireann have agreed to the appointment of a 

Premium Rate Service Regulator; this appointment is to be organised by the 

Director of Consumer Affairs. 

The avaUabiUty of detailed biUs is particularly helpful in addressing the 

question of such charges and it is possible for customers to identify the caller 

in many cases. Telecom Eireann can provide a service whereby the making of 

such calls can be barred on a customer's line where it is connected to a digital 

exchange. This service is provided free of charge. In some instances, it is 

possible for credit controllers in Telecom Eireann to detect a pattern of such 

calls and customers, having been advised of the situation, have been able to 

curtail such usage. 

In one particular case during 1994, a subscriber had been made aware of 

a pattern of such calls and immediately requested Telecom Eireann to have 

this service discontinued on her line. There was a considerable delay on 

Telecom's part in implementing her request and the calls continued, giving 

rise to substantial charges. When the case was examined, it was felt that the 

subscriber had taken all reasonable measures to resolve the problem and that 

Telecom should share some responsibihty in the matter. It was recommended 

that there should be no charge for such calls made during the period after the 

customer had sought cessation of this service. Telecom accepted this, rebating 

the account by £580.00. 
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DEPARTMENT OF AGRICULTURE, FOOD AND FORESTRY 

Refiisal to pay a grant under the Ewe Premium scheme 

1 RECEIVED A COMPLAINT FROM A WOMAN WHO CLAIMED THAT THE DEPARTMENT 

OF AGRICULTURE, FOOD AND FORESTRY HAD REFUSED TO PAY GRANTS UNDER THE 

EWE PREMIUM SCHEME IN 1991, AS THE APPUCATION WAS NOT RECEIVED BY THE 

DEPARTMENT BEFORE THE CLOSING DATE. She said that she was late in submitting 

the application form because the Depar tment had not forwarded an 

apphcation form to her in 1991, as they had done in other years. 

Background 

The complainant, jointly with her brother and sister, inherited the farm 
from her father. None of them was actively involved in farming and all hved 
away from the farm. The day-to-day running of the farm was looked after by 
a farm manager. 

Prior to his death in 1988, the Department automatically forwarded an 

application form each year to her father. This was a service that the 

Department provided to all farmers. An apphcation form issued automatically 

again in 1989 in the name of her father and the complainant used this to apply 

for the premiums in respect of 1989. 

When completing this form, the complainant indicated on it that her 
father was now deceased. This had the effect of initiating a procedure within 
the Department to have the registered ownership of the herd changed into the 
joint names of the complainant, her brother and sister. Payment of the 1989 
premiums was withheld pending the submission of proof of change of 
ownership of the land. 

An apphcation form did not issue automatically for the 1990 premiums 
but the complainant obtained one and submitted it on time. Payment of those 
premiums was also withheld, pending receipt of proof of change of ownership. 

The necessary legal proof was submitted in early 1990 and, on 19 April 
1990, the Depar tment wrote to the three beneficiar ies , ca re of the 
complainant's address, informing them that the Department 's records 
were amended to show that the three of them were now registered as the 
herd owners. 

The complainant assumed that this meant that apphcation forms would 
now issue automatically to her address as they had issued previously to her 
father. However, in early 1991 the Department issued forms, automatically, 
under the 1991 Ewe Premium Scheme to other farmers and set 15 March 1991 
as the closing date for the return of completed forms. She did not receive a 
form and only discovered some days after the closing date that forms had 
issue*!. She obtained a form from the local office and lodged it on 20 March 
1991. 

The Department refused to pay the premiums as the form was received 
after the closing date. 

Preliminary examination 

In their report to me, the Department said that, in 1990, the complainant 

asked that the payable orders for grants be issued to her only as the sole 

iNVESTItATIONS 

payee, for her to distribute among the three persons involved. In order to do 

this, they said that it was necessary to pay the 1990 Ewe Premium payments 

manually to the complainant as the computer could only issue payments to the 

registered owners, i.e. the three persons in question. Because the 1990 

payments issued manually, the computer, when issuing apphcation forms for 

1991, did not issue one to the complainant. 

As far as the Department was concerned, it was because of her request 

that the 1990 payments be made to her alone, and the Department's efforts to 

faciUtate her, that the apphcation form for 1991 did not issue to her. In any 

event, they issued apphcation forms to farmers only as a convenience to them 

and the onus was on each individual farmer to ensure that he had a form and 

that he submitted it before the closing date. 

1 was not satisfied with the Department's reasons for not paying the 1991 

premiums. It was not apparent from the file that the manual payment of the 

1990 premiums resulted from a request by the complainant to be made the 

sole payee, as had been suggested by the Department. There was no clear 

indication as to why there had been a long delay - until June 1991 - in the 

payment of the 1988, 1989 and 1990 premiums. It seemed that if there had not 

been such a delay, the 1990 premiums could have issued by computer and the 

1991 apphcation form would then have been issued automatically. 

As there was prima facie evidence of maladministration, I decided to 

initiate an investigation of the complaint. 

Investigation 

In the course of the investigation interviews with the local Department 

staff, it became clear that, contrary to what I had previously been told by the 

Department, the suggestion that the complainant become the sole payee of the 

ewe premiums had come from the Department and not from the complainant. 

When this was pointed out in a subsequent mterview with a senior staff 

member of the Department, he accepted that, if that was the case, it was 

incorrect to have held the complainant responsible for the non-issue of the 

application form and the resulting problems. He said that it seemed, 

therefore, that the 1990 premiums could have been paid by computer from 

April 1990 onwards. If this had happened, the 1991 apphcation form would 

have issued automaticaUy to the complainant and she would most hkely have 

submitted it before the closing date. 

He accepted that the fault in this case lay with the Department and he 

undertook to seek the sanction of the Department of Finance for payment 

of the 1991 premiums to the complainant. This sanction was duly given 

and the premiums were paid. 1 therefore discontinued the investigation. 

LOCAL AUTHORITY 

Access to Information on the Environment 

I received a complaint from an enviromnental group relating to the 

refusal of a Local Authority to provide them with the .laily n.on.tonng 

results on the water supply of a smaU town. The results are prepared by 

if 
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the Local Authority's Curator at the local water treatment plant. The 

group claimed that the information should have been made available to 

them under the Access to Information on the Environment Regulations. 

Background to the complaint 

On 25 January 1994, the group wrote to the Local Authority seeking 

information on the monitoring results of the water supply. The Local 

Authority provided some of the information requested, but refused to provide 

the results of daily monitoring carried out at the water treatment plant by the 

Curator. The environmental group considered that, since the quantity of 

chemicals added to the water each day was decided on the basis of the daily 

monitoring, the information should be available for pubUc scrutiny under the 

Access to Information on the Environment Regulations. They complained to 

me about the refusal to release the information. 

Legal background 

E.U. Directive 90/313/EEC on Freedom of Access to Information on the 
Environment provides that, with effect from 31 December 1992, and subject 
to certain exceptions, information relating to the environment held by a 
pubUc authority must be made avaUable on request to any person. 

Section 110 of the Environmental Protection Agency Act, 1992 provided 
that regulations be made by the Minister for the Environment for the making 
available by pubhc authorities of information relating to the environment. 

The Access to Information on the Environment Regulations, 1993 (S.I. 
No. 133 of 1993), came into effect on 20 May 1993, but the Department of the 
Environment requested local authorities to apply the provisions of the 
Regulations to all requests for information relating to the environment made 
after 31 December 1992. 

Article 4 of Directive 90/313/EEC provides that a person who considers 
that his request for information has been unreasonably refused or ignored, or 
has been inadequately answered by a public authority, may seek a judicial or 
administrative review of the decision in accordance with the relevant national 
legal system. For the purpose of the Regulations, the appUcant is entitled to 
ask the Ombudsman to examine the decision of the pubhc body provided that 
body is within the remit of the Ombudsman. 

Section 110 of the Environmental Protection Agency Act 1992, defines 
"information relating to the environment" as: 

"any available information in written, visual, aural or database form on the 
state of water, air, soil, fauna, flora, land and natural sites and on actions 
(including those which give rise to nuisances such as noise) or measures 
adversely affecting, or Ukely to so affect, these and on actions or measures 
designed to p ro tec t these , including adminis t ra t ive measu re s and 
enWronniental management programmes". 

The European Communities (Quality of Water Intended for Human 
Consumption) Regulations, 1988 define "water in tended for human 
consumption" as all water for that purpose, either in its original state or after 
treatment, regardless of origin. The Regulations also lay down the frequency 

of sampling and analysis of drinking water. There are four monitoring 

categories, CI to C4. The extent to which sampling and analysis under CI to 

C3 are carried out increases with the magnitude of the population served by 

the respective suppUes. C3 monitoring contains similar information to that 

contained in the daily report sheets. The population size of the town in 

question determines that C3 monitoring need only be carried out once each 

year. C4 refers to occasional monitoring in special situations, e.g. in the event 

of accidents. 

Article 4(1) of the Access to Information on the Environment Regulations, 

1993 provides that a pubhc authority shall make available any information 

relating to the environment to which these Regulations apply, to any person 

who requests it. 

Article 6(1 )(d) provides, among other things, that a pubhc authority may 

refuse to make available information, where the information requested relates 

to internal communications of the pubUc authority. 

Article 6(2) provides that a pubhc authority may refuse to make available 

uiformation where the request is manifestly unreasonable. 

Article 7 provides that nothing in article 6(1) shall authorise a pubhc 

authority not to make available, or to refuse to make available, information 

which, although held with information to which article 6(1) relates, may be 

separated from this latter information. 

Guidance Notes prepared by the Department of the Environment indicate 

that "internal communications of a pubhc authority" would include internal 

minutes, reports or other communications between officials or different pubhc 

authorities, or between officials and Ministers, letters to and from members of 

the pubhc and pubhc representatives, etc. 

Preliminary examination 

In reply to my request for a report on the complaint, the Local Authority 

stated that they were not obliged to make available the results of their 

drinking water analysis for the following reasons: 

a) Drinking water analysis is not included in the definition of "information 

relating to the environment" contained in Directive 90/313/EEC on the 

matter and if it was meant to be included, it would have been specified. 

b) Article 6(1 )(d) of the Irish Regulations on Access to Information on the 

Environment makes provision for refusal of information "where the 

information requested relates to internal communications". The 

Curator's daily report sheets are internal communications between the 

Curator and his Area Engineer. 

c) Article 6(2) of the Regulations provides that a pubUc authority may refuse 

to make information available "where the request is manifestly 

un reasonab le or is formulated in too general a manner" . It is 

unreasonable that the Local Authority should be expected to make 

available the daily report sheets from each Curator in the Local 

Authority's 150 water treatment plants. 

In the course of discussions on the matter with a number of officials of the 

Local Authority, the above points were reiterated. Concern was raised as to 
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the use which the environmental group woidd make of the information, if it 

was provided to them. A copy of a leaflet which the group had circidated in 

the area was supplied. This showed that the group was raising serious 

questions about the possible effects which the chemicals could have on 

people's health. This was alarmist in the Local Authority's view. 

I was not satisfied with the Local Authority's reasons for refusing to make 
available the information requested in this case. I considered that there was 
prima facie evidence of maladministration and, accordingly, I decided to 
init iate an investigation of the case as provided in Section 4 of the 
Ombudsman Act, 1980. 

Investigation 

In the course of the investigation the Local Authority made the following 
points: 

(a) The Local Authority had no difficulty, in principle, in making information 
on the environment available to members of the public. The Local 
Authority was in the process of setting up an Environmental Forum with a 
view to dealing, in a constructive way, with the ongoing controversy in 
relation to air quality in the area in question. This was an indication of 
the goodwill and determination of the Local Authority to take seriously 
their role in protecting the environment. 

(b) Despite this, environmental groups continued to misrepresent the Local 
Authority at every opportunity. In answer to a question recently, the 
Local Author i ty had admit ted freely tha t the re had been 1974 
exceedances of limits relating to emissions to the air. While half of these 
were double the allowable limit, it represen ted only 0 .4% of all 
measurements taken and was within the management regime imposed on 
the industry by the Local Authority. None of the exceedances were such as 
would warrant prosecution. This figure was now bandied about by 
environmental groups at every opportunity in an attempt to show that the 
Local Authority could not be trusted in the matter of monitoring the 
environment. Once information was used in this way, it was impossible for 
the Local Authority to retrieve the situation. 

(c) The Local Authority would have no objection to handing over, to a 
responsible body for scientific analysis, the daily report sheets which were 
the subject of the present complaint. 

(d) The Local Authority feared that the information on the daily report 
sheets would be used to cause alarm within the area in question in relation 
to the potential side effects of the chemicals used in the treatment of the 
water. For example, there was an ongoing debate in scientific literature 
about the potential of chlorine, which, when added to water supphes, had 
the potential to react and form compounds which, in laboratory tests, had 
lH>en shown to have carcinogenic effects on animals. 

(e) The information on the daily report sheets was not information on the 

environment as defined by Section 110 of the Environmental Protection 

Agency Act, 1992. The information on the sheets refers to the state of the 
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treated water. The legislation is meant to relate to water in its untreated 

or natural state and therefore the Regulations do not apply in this case. 

(f) The Local Authority make available to the pubUc information on the state 

of dr inking water in accordance with their obligations under the 

E u r o p e a n Communit ies (Quality of Water Intended for Human 

Consumption) Regulations, 1988. This information is the result of 

scientific analysis carried out by the local laboratory and the Local 

Authority can accordingly stand over it. 

(g) They said that the Local Authority were offering to carry out more 

frequent C3 testing, under the Drinking Water Regulations, of the water 

supply in the area in question as a way of meeting the complaint as made 

to the Ombudsman and, in turn, the request for information by the 

environmental group. 

(h) The information on the daily report sheets is not scientifically measured. 

While not inaccurate, it is only a crude measurement of the concentration 

of chemicals in the water. Its primary purpose is to alert the Engineer to 

any problems that may arise in relation to the amount of chemicals added 

to the water. The report sheets are also used for management control and 

chemical stock control purposes. 

(i) The daily report sheets are "internal communications" for the purpose of 

Article 6(l)(b) of the Regulations and, accordingly, the Local Authority 

may refuse to release them. Articles 6(2) and 7 did not therefore appear to 

be relevant. 

(j) Reports prepared by junior staff would normally contain personal views 

and opinions on a subject and, accordingly, would be " in ternal 

communications". Documents that would not be regarded as "internal 

communications" would be reports prepared by relatively senior Local 

Author i ty personnel which would normally be based on factual 

information and would indicate the corporate view on the matter under 

discussion in the report. If it does not reflect the corporate view, then it 

remains an internal communication. 

(k) They accepted that with the exception of the comments column, all of the 

information on the daily report sheets was factual information on the 

quantities of chemicals added to quantities of water. 

(I) The comments written on the daUy report sheets by the Curator contained 

very useful information for the Engineer. If the sheets were made pubUc, 

the Curators would be reluctant to commit their views to writing in the 

future and a valuable source of information may be lost. 

(m) They accepted that, if the information was otherwise appropriate for 

release, the comments par t of the sheets could be excluded. They 

expressed concern, however, that if the comments were excluded, and 

were known to the pubhc to have been excluded, the publi.- could become 

suspicious that the Local Authority had something t.» hide. 

(n) The main reason for the Local Authority's refusal to release the daily 

report sheets was the alarmist use to which they feared the information 

woidd be put. 

I 
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Findings 

Having considered in detail all the evidence available to me, I found as 
follows: 

1. I found that the information contained in the Curator 's daily report 
sheets was information relating to the environment within the meaning of 
the definition pertaining to the Access to Information on the Environment 
Regulations. 

2. I found that, subject to 3 below, the Curator's daily report sheets were not 
"internal communications" for the purposes of Article 6(1 )(d) of the 
Regulations. 

3. I found that the comments on the margin of the daily report sheets were 
internal communications and may be blocked out before the sheets are 
released as provided for in Article 7 of the Regulations. 

4. I found tha t , even if the daily r epo r t sheets were " i n t e r n a l 
communications", it was not reasonable for the Local Authority to 
exercise its discretion to refuse to make the sheets available to the 
environmental group as the reasons advanced by the Local Authority in 
support of this position at paragraphs (d), (g), (h) and (n) above were not 
valid reasons under the Regulations. 

Recommendation 

I recommended that the Local Authori ty make available to the 
environmental group, the information which they reijuested in relation to 
the condition of the drinking water, namely copies of the Cm-ator's daily 
report sheets, excluding the comments on the margins of those sheets. 

The Local Authority accepted my reconunendation. 

PLANNING ADMINISTRATION 

I received a complaint against a Local Authority from two families 

concermng the mam,er in which the authority had deal, with a plamnng 

apphca^on for a developmem near their homes. The complainants alleged 

Aa. the Uea l Authority had denied them their statutory right of appeal to An 

Bord PleamJa against a decision of the Authority on the plamnng application. 

Background 

On 6 July 1989, the Local Authority received an apphcation for planning 

P ^ ~ . o n for the erecUon of a dweUing house on a site adjacent to the home! 

H Z t l T I f " ^ " ^ - - i ' l - a t i o n of the apphcation, the Local 

addition 1 7 ' ° •• ^ ' " ' ^ ' " " " " "••̂  " P P ' ^ - ' - " ' P -««"g -ee ip t of 

add ion . ' f " • " " • ^'*" "'"''••^'"'* - « ^ - ^ " - - ' 1 ' ' - - ' ' - S l y ^ and the 

ZIZST " ' " " " ^ - ' ^ ' - " " '"^'•""- - - ' d e r a t i o n untilThe 
artditional mformaUon was received. 

P l a n l l ' r l " " ' ? ' " ' " ' ' ' ' ' ' ' • ' " '^'''^^' ^"*'^''"*y - • • -^• ' • J *« have all 
P Z l f r to '̂  " " '''''""'' ^ ' ' ' ' •^'•'•°«''"-^- ™ « was part of a regular 
procedure to free up storage space for new plam^ing apphcation files. 
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On 28 Jidy 1991, one of the complainants (Family A) wrote to the Local 

Authority in relation to the apphcation. They were informed, by letter dated 1 

August 1991, that no decision had been made on the application; that a 

request for further information had been made to the apphcant on 31 August 

1989; that no reply had been received and that they would be notified of any 

revised proposal submitted. 

On 20 December 1991, the further information was submitted by the 

apphcant. The Local Authority did not inform Family A. 

On 21 January 1992, the Local Authority wrote to the apphcant advising 

him to re-advertise the apphcation, due to the period of time that had elapsed 

since the apphcation was originally submitted. The apphcant duly comphed 

and placed an advertisement in a local paper on 1 February 1992. The 

advertisement read as follows : "(Name of County) : Planning permission 

sought from (name of Local Authority) for the erection of a dwelling at 

..(address given)". This advertisement was seen by the second complainant, 

Family B. 

During February and March 1992 Family B said that they phoned the 

Local Authority's Planning Department on at least four occasions (they 

produced copies of their itemised telephone biUs to prove this). They visited 

the Local Authority Office at least once and visited the Planning Department 

on at least three occasions, looking for information on a planning apphcation 

in respect of the site. On each occasion, they were informed that no planning 

apphcation had been lodged. Family A said that they also visited the Planning 

Department at the end of March 1992. 

On 8 April 1992, the Local Authority decided to grant planning 

permission to the applicant. As no appeal had been lodged, the grant of 

planning permission was conveyed on 11 May 1992. 

In their approach to my Office, the complainants sought to have the 

decision to grant planning permission rescinded on the grounds that the Local 

Authority had denied them their statutory right of appeal to An Bord 

Pleanala. I indicated from the outset that I had no power to seek to question 

the Local Authority's decision to grant planning permission. I outlined, 

however, my intention to examine the Local Authority's role in relation to the 

two complainants. 

Legal background 

Article 32(2) of the Local Government (Planning and Development) 

Regulations, 1977 as amended, provides as follows: 

"Where any person or body.... has submitted sidimissions or observations 

in writing to a planning authority in relation to a planning application, the 

planning authority shall, within seven days of making a decision on the 

apphcation, notify such person or body of the said decision or puhUsh notice 

thereof in a newspaper circulating in the district. 

If the letter from Family A to the Local Authority, «lated 28 July 1991, 

could be regarded as a "submission" or "observation", the Authority was 

statutorily obhged to notify Family A of the derision of 8 April 1992. within 

seven days of the making of the decision. The Local Authority did not issue 

such notification. 
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Preliminary examination 

In response to my request for a report on the complaint, the Local 
Authority made the following points: 

a) There was no record of any correspondence having been submitted by 
Family B in relation to the appUcation and without a written objection the 
Local Authority would not be in a position to notify them of any decision 
on the appUcation. 

b) Nobody in the Local Authority (planners or clerical staff) could recaU 
meeting either of the famihes prior to the making of the decision on the 
application. 

c) The appUcation was clearly marked on the Local Authority's Ordnance 
Survey Sheets for the area when originaUy registered and a visit to the 
office to view the site of the appUcation would have easUy eUcited this 
information. 

d) While at the counter (after the decision was made), the complainants were 

visibly confused by the maps and it was quite probable that, if they did 

caU on other occasions, they inspected the wrong sites or maps. 

Investigation 

As I was not satisfied with the Local Author i ty ' s response to the 
complaint, and as there was prima facie evidence of maladministration, I 
notified the Authority of my intention to investigate the case. 

In the course of interviews with a number of Local Authority staff, each 
of them stated that they had no recollection of deaUng with either of the 
complainants before the decision on the appUcation was made on 8 April 
1992. They were adamant that, if an enquirer identified a site, they would 
be able to inform him or her, with certainty, whether or not a planning 
appUcation had been lodged in respect of that site. They were unclear, 
therefore, as to how Family B could state that they had been informed that 
there was no planning appUcation in respect of the site in question. The 
Local Authority staff showed my officials where the reference number of 
the planning application had been written on the map in pencil and 
although It was subsequently rubbed out when the decision was made, the 
original mark was still visible. Accordingly, if Family B had identified the 
correct site on the map, they would have been informed that a planning 
appUcation was on hand. 

The only possible explanation the Local Authority staff could offer in this 

- g a r d was that Family B might have been expecting a new planning 

apphcauon m view of the advertisement that they saw in the local paper on 1 

Februai^ ,992. If they had asked whether a planning appUcation had been 

.Hlged m res,H.ct „ the site in 1992, they might very weU have been informed 

I C I J I H ' / [ : ' ? • ' " " ' " ' ' - ^ " '''''^'''- "Th- Local Authori ty staff 
ckn lea, , ,ha. ,he advertisement could have been misleading I that 

hHll^ wh r" "•''"""•"'' ' ° "'^^-•^* '*•"' »" application was about to be 

i e a k e r T " ""^ " " ^ " " " ^ '"^^'-^ " »^«9- ^he Local Authority have 

TZ^^^Z " ' ' " T " " "^* " '"'"••^ "̂•̂ '̂  advertisements will carry the 
ongmal reference number to avoid any confusion. 

The Local Authority staff were unable to explain why Family A were not 
notified as promised, when the additional information was received. From my 
investigation, however, it seemed to have been related to the microfilming of 
the 1989 planning files. 

The Local Authority planners said that they were satisfied that, while they 

would have taken any objections into consideration, they were unUkely to 

have been influenced in the i r decision by the objections which the 

complainants had mentioned in their contacts with my Office, i.e. that their 

views to the sea nearby would be blocked, that the proposed house would 

intrude on their privacy and that the development might encroach on the 

right of way which runs between their site and the site to be developed. The 

principle of permitting the construction of a dwelling house on this site was 

first estabUshed by an outline permission granted by tUe Local Authority in 

1974 for the erection of a dwelling house. This principle was confirmed by An 

Bord Pleanala who decided to grant permission, on appeal, for the erection of 

a house on the site in 1983. The planners said that when the current 

appUcation was being examined in August 1989 the only problem that existed 

was a technical one relating to percolation. They added that objections on the 

grounds of preserving a scenic view would not have been deemed vaUd as 

nobody was entitled to have such a view preserved. 

Findings 

1. I found that the Local Authority failed to notify Family A of the receipt 

of the a d d i t i o n a l informat ion in December 1991, as they had 

undertaken to do. 

2. I found that Family A's letter of 28 July 1991 was a "submission" or 

" o b s e r v a t i o n " within the meaning of Article 32(2) of the Local 

Government (Planning and Development) Regulations, 1977 as amended. 

I also found that the Local Authority failed to notify Family A of the 

making of the decision in the case within 7 days of the making of the 

decision on 8 April 1992, as they were statutorily obUged to <lo. 

3. I found that both actions resulted direcdy from the failure of the Unal 

Authority staff to associate the letter of 28 July 1991, from Family A and 

the reply thereto dated 1 August 1991, with the planning file. 

4. I found that the advertisement in the local newspaper dated 1 February 

1992, which was seen by Family B was Ukely to mislead meml«-rs of the 

pubUc who saw it, and possibly the Authority's staff, into beUeving that a 

new appUcation for planning permission was about to be lodged. I noted, 

however, the Author i ty ' s statement that they now require such 

advertisements to include a reference to the original appUcation. 

5. I did not find any evidence, from Local Authority records or interviews, 

to suggest that the Planning Department staff informed Family A or 

Family B in the period February/March 1992 that no planning appUcation 

at aU had been lodged in respect of the site in question. 
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Recommendation 

I reconuuended that: 

(1) the Local Authority review the administration of planning appUcations 

including all aspects of their procedures for communicating with third 

parties, with a view to preventing a recurrence of the circumstances of 

this case which led to the complainants' loss of opportunity to exercise 

their statutory right to appeal the Authority's decision to An Bord 

Pleanala and 

(ii) a sum of £ 5 0 0 he paid to Family A and £ 5 0 0 to Family B as a 

recognition of their loss of rights and to compensate them for the time 

and effort spent trying, in vain, to gather from the Authority the 

information, relating to the planning application, which they needed in 

order to exercise their statutory rights. 

The Local Authority accepted my recommendations. However, the 

complainants, while expressing their appreciation for the work done on the 

investigation and my findings in their favour, refused the £500 compensation 

recommended and decided instead to seek legal advice with a view to initiating 

legal proceedings to have the planning permission reversed. 
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AN POST 

Savings Certificates 

T w o CASES INVOLVED DELAYS IN DEALING WITH APPLICATIONS FOR REPAYMENT 

OF SAVING CERTIFICATES. I N T E R E S T IS ADDED TO THE VALUE OF THESE 

CERTIFICATES AT THE END OF EACH SEX MONTH PERIOD AND NO INTEREST ACCRUES 

IN RESPECT OF THE TIME BETWEEN INTEREST DATES. T h e c o m p l a i n a n t s c l a i m e d 

that they had appUed to encash their certificates in good time to coincide with 

the relevant interest dates, thereby getting the optimum value for their 

investments. However, there had been a delay in processing their appUcations 

and they did not receive their repayments until some time after the specified 

dates. They felt that they should have been paid interest for these periods 

when their funds were not earning interest. 

When the matter was brought to the attention of An Post, they accepted 

that they had contributed to the position. Although there was no statutory 

obUgation on An Post to pay additional interest, the company agreed that a 

payment would be made to the complainant in each case, on an ex gratia 

basis, to recompense them for the delay in receiving their funds. This was 

calculated on a pro-rata basis for the periods involved at the appropriate rate 

of interest payable by the Post Office Savings Bank. 

DEPARTMENT OF THE ENVIRONMENT 

House Improvement Grant Increased 

I received a complaint from a woman who claimed that, while she had 
been approved for a House Improvement Grant (HIG) in 1984 by the 
Department of the Environment in the sum of £1,800, she had received only 
£1,400 when the grant became due for payment. 

The additional grant payment was withheld as it related to the installation 

of shower facilities in the complainant's house. It transpired that a separate 

grant appUcation had been made by the complainant to her Local Authority 

under their Disabled Persons Grant (DPG) scheme in 1985 for these facihties 

and had been approved by them. It was for this reason that the Department of 

the Environment had refused the additional grant payment. 

From my examination of the complaint, it became evident that the 
complainant's apphcation under the DPG scheme had been withdrawn on the 
basis that grant payment was to be made by the Department under the HIG 
scheme for the shower facilities. My complainant requested payment of the 
balance of the HIG grant from the Department but was refused. 

I aske.l the Department to clarify the reasons why the balance of grant 
payment was refused. In their report to me the Department said that , 
following further examination, it had been estabUshed that the complainant 
did not avaU of the local authority grant and that the balance of the grant 
outstanding would be paid. 
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DEPARTMENT OF HEALTH 

Fadhbanna sa Choras Claraithe 

Diriodh aird na hOifige ar fhadhbanna a bhaineann leis an gcoras um 

bhasanna agus bhreitheanna a chlaru sa chas gur mian leis an iarratasoir 

sonrai an teastais a bheith tri GhaeUge. 

Teastas Breithe 

Bhain an cas seo leis an gcleachtas a leantar sna hoispideO mhaithreachais 

chun eolas faoi bhreith linbh a chur ar fail don Chlaraitheoir. De reir an 

ghearanai sa chas seo, ni thugann an cleachtas ata ann faoi lathair cothrom na 

feinne doibh siud gurb i an GhaeUge a rogha teanga. Measann an gearanai go 

bhfeidhmionn an coras ar bhealach a thugann le fios nach feidir an claru a 

dheanamh tri GhaeUge. 

Is iad na tuismitheoiri na priomhfhaisneiseoiri cailithe 6 thaobh na 

reachtaiochta um chlarii bhreith hnbh. Is ar na tuismitheoiri go priomha a 

thiteann an dualgas breith an Unbh a chlaru. Sa chas nach gcomhlionann na 

tuismitheoiri an dualgas seo, is ar shealbhoir an ti ina saolaitear an leanbh a 

thiteann an dualgas. Ach is cosiiU go bhfuil se de nos ag udarais na n-ospideal 

- mar "sealbhoir an ti" - feidhmiii thar ceann, ach in ait, na dtuismitheoiri gan 

aon rogha a thabhairt do na tuismitheoiri. CiaUaionn se seo go bhfagtar na 

tuismitheoiri ar an leataobh agus nach mbionn a fhios acu go minic gur orthu 

go priomha a thiteann an dualgas i leith an chlaraithe. Ta gach scans ann go 

n-oireann an socrii seo le tromlach na dtuismitheoiri, ach b'e an gearan a 

fuaireamar anseo nach n-oireann an cleachtas sa chas gur mian leis na 

tuismitheoiri sonrai an chlaraithe a bheith tri GhaeUge. 

Nuair a bhaUionn an t-ospideal sonrai na breithe baintear iksaid as foirm 

Ufheidhmeach dar teideal Notification of Birth agus a chuirtear ar faU on 

Roinn Slainte. NU leagan GaeUge na leagan datheangach den flioirm ar faU. 

De reir an ghearanai, ta an fhoirm seo lochtach 6 thaobh chlaru na 

breithe de sa chas gur mian leis na tuismitheoiri na sonrai a thabhairt tn 

GhaeUge. Go deimhin, tugann an flioirm aonteangach le fios nach feithr na 

sonrai a ghlacadh ach amhain i dteanga na foirme, eadhon, i mBearla. Ona 

taithi fein, de reir an ghearanai, bhi uirthi dua breise a chur uirthi fein chun 

sonrai na breithe a thabhairt tri Ghaeilge. Ni he amhain nach raibh na 

haiseanna ar faU san ospideal a chabhrodh lei an claru a dheanamh tri 

Ghaeilge, ach bhi an coras ag maiomh nach raibh an claru indeanta tri 

GhaeUge. 

Phleamar an cheist seo leis an Roinn Slainte agus le hOifig an Ard-

Chlaraitheora. Diiirt Oifig an Ard-Chlaraitheora gurbh fliearr leo go mor da 

gcuirfeadh na tuismitheoiri sonrai na breithe direach in iiil don Chlaraitheoir 

seachas trid an ospideal. Ar an gcaoi seo, bheadh se nios easra rogha teanga 

na dtuismitheoiri a chinntiu. (Dala an sceU, ta na bunteastais bhreithe agus 

bhais iomlan datheangach. Baineann an gearan seo leis an teanga a lisdidlear 

chun na sonrai eagsiila a lionadh isteach). 

I gcas na Roinne Slainte, duirt siad go rabhthas chun treoir a cisiuint 

chun na n-ospideal maithreachais go leir ag aiteamh ar an bhfoireann i gceist 
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bheith faichilleach ar cheist chearta teanga na dtuismitheoiri. I dteannta sin, 

duirt an Roinn go rabhthas chun leagan Gaeilge den flioirm Notification of 

Birth a chur ar fail agus go gcuirfi in iiil ar aon athchlo den leagan Bearla go 

bhfuil leagan Gaeilge ar fail freisin. Duirt an Roinn freisin go bhfeicfeadh siad 

chuige - mar a mholamar - arbh fheidir bailiii na sonrai ar mhaithe le 

claraithe a scaradh 6 bhaiUii sonrai ar mhaithe le ciiiseanna eUe. 

Ta siul agam go mbeidh toradh na n-iarrachtai seo le brath amach anseo. 

Teastas Bais 

Bhain an gearan seo le heisiiiint teastas bais i gcas fhear Ghaeltachta a 

fuair has de bharr timpiste bhothair. Nuair a eisiodh an teastas bais bhi 

muintir an fhir buartha faoi leagan amach an teastais sa mheid is go raibh na 

sonrai i mBearla sa mhorchuid ce gurbh i an GhaeUge a rogha teanga. De reir 

a mhuintire, ba mhaslach an rud e an teastas bheith eisithe sa chaoi sin. 

D'eirigh lena mhuintir ceartuchan amhain a chur i gcrich ar an teastas, 

eadhon, gairm an fhir a athru on leagan Bearla go dti an leagan Gaeilge. Ach 

ba cheartiichan ar imeall an teastais e seo agus bhi an bunleagan fagtha gan a 

bheith athraithe. I dteannta sin, bhi na sonrai ag baint le Data agus lonad 

Bais, Gneas, Staid, Aois, Cuis Bhais, Sonrai an Fhaisneiseora, agus An 

Data a Claraiodh go hiomlan i mBearla. 

Bhi ga le hinchoisne chun ciiis an bhais a dheimhniii. I gcasanna mar seo 

IS e an Croineir an "priomhfhaisneiseoir caUithe" agus is e a sholathraionn na 

sonrai cui don Chlaraitheoir. Baintear feidhm as teastas reachtiiil (Coroner's 

Certificate) chun na sonrai a chur in iul. Nuair a sholathraionn an Croineir 

na sonrai ar an teastas seo, ni mor don Chlaraitheoir glacadh leo go direach 

mar ar tugadh iad. Faoin dli - agus is fior shean-dli ata i gceist - nil an dara 

rogha ag an gClaraitheoir ach sonrai an Chroineara a ghlacadh, gan aon 

athrii a dheanamh orthu. Da bhri sin, b'on Chroineir a thainig na sonrai don 

teastas bais. 

Phleamar an cas leis an gCroineir i gceist. Duirt se gur i mBearla a pleadh 

an inchoisne agus nach bhfuil aon leagan Gaeilge den fhoirm reachtuil 

Coroner's Certificate ar fail. Da bhri sin, aduirt se, ni bheadh se realaioch 

sonrai a lionadh isteach tri GhaeUge ar an mbunfhoirm Bhearla agus tar eis 

na hinchoisne bheith pleite i mBearla. Ce go raibh leasu amhain ceadaithe 

aige cheana fein, bhi se soileir nach raibh se sasta na leasuithe eUe a bhi ag 

teastail 6 mhuintir an fhir mhairbh a cheadu. De b h a r r nach dtagann 

cromeiri faoi dhlinse an Ombudsman, ni raibh ar ar gcumas gniomhartha an 

Chroineara a scrudii na aon mholadh a dheanamh i leith a chleachtais. 

Bhi se soileir nach raibh aon locht le fail ar an gClaraitheoir aitiiiil. Ni 

raibh an dara rogha aige ach glacadh go hiomlan leis na sonrai a fuair se on 

Chroineir. Phleamar an cas le hOifig an Ard-Chlaraitheora agus chuireamar 

>n nil go mbeadh se ina chabha i r da gcuirfeadh an Oifig sin leagan 

datheangach den C o r o n e r ' s Cer t i f i ca te ar fail. Tha i r i s s in, agus i 

gromhthears aon athraithe sa dli a bheadh beartaithe, mholamar coras a chur 

1 bhfeidhm ina hhfeadfai sonrai teastais a chur ar fail i dteanga amhain ce gur 

»a teanga eUe a claraiodh iad ar dtus. Tuigim go bhfuil an chomhairle seo a 

meas ag Oifig an Ard-Chlaraitheora faoi lathair. 

CASES OF GENERAL INTEREST 

DEPARTMENT OF SOCIAL WELFARE 

Arrears of Disability Benefit for Multiple Sclerosis Patient 

This case illustrates a particular kind of problem which has arisen on a 

number of occasions over the past few years. 

The issue is that of entitlement to DisabiUty Benefit (DB) or InvaUdity 

Pension for people who have contracted serious long-term illnesses, such 

as multiple sclerosis (MS). The problem in these cases is that the extent of 

incapacity can be hidden in the early years of the illness and claims for DB 

may well be rejected. By the time the full extent of the illness has become 

manifest, the person's social insurance record is no longer up to date and 

the person is regarded as ineUgible for benefit on that account. 

The complainant was confirmed as having MS in July 1981. However, she 

had been in ill health since 1977 when she had to give up employment. She 

received DB for a short period in 1977/1978 but this was withdrawn when she 

was regarded by the Department of Social Welfare as being again capable of 

work. 

The complainant returned to work in 1979 but after two days she was 

forced to leave the job as she was constantly stumbUng, losing her balance and 

falling over from time to time. Her DB was not restored. The complainant 

says she appealed the withdrawal of DB in 1978 but that she never received 

any result on this appeal. The Department, on the other hand, has no record 

that such an appeal was lodged. 

In April 1991, the MS Society made representations to the Department of 

Social Welfare on behalf of this complainant. The MS Society felt that she 

should have been receiving DB since the onset of her illness but that she had 

failed to pursue her entitlement (a) because of the severity of her iUness and 

(b) because she had appealed but had not received any outcome. The response 

of the Depar tmen t was to say that Benefit could not be paid as the 

complainant had no recent record of social insurance. The question of 

awarding retrospective social insurance credits - based on the woman's 

incapacity - was raised. However, the Department took the view that, a.s this 

request was not made until AprU 1991, it was well outside the prescribe.! 

timescale for clauning such credits. (In fact, the legislation provi.les that the 

Minister has discretion to extend the period within which such credits may be 

claimed). 

This Office had a lengthy involvement in this case. Our attention focused 

primarily on the issue of the retrospective award of social insurance credits. 

In this case such credits would have to be awarded from April 1981, at the 

latest, if the continuity of her social insurance record was to be restore.l. 

There was considerable .Ufficulty in estabUshing her right to su.h credits. The 

main problem arose from the fact that MS was n..t c.nfirmcd until July 1981. 

The consultant who made this .liagnosis had not examine,! the woman prior to 

July 1981. Whereas the consultant did say that, in his opinion, it was 

probable that the woman had been incapable of work for a jM-riml of months 

prior to his diagnosis, the Department was reluctant to accept this as a 
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sufficient basis for awarding incapacity credits in the period prior to July 

1981. A solution was eventually found when the Dej)artment decided that it 

could regard the complainant as having been unemployed in the period prior 

to July 1981. This allowed for the retrospective award of unemployment social 

insurance credits for that period. Once this was done, the continuity of her 

insurance record was restored and it was possible to award credits all the way 

back to 1978. The eventual outcome of this case was that the Department paid 

DB retrospective to AprU 1991, i .e. the date from which the MS Society had 

made representations on her behalf. 

The case highUghts a number of problems in relation to DB and indeed 

the wider social insurance system. One such problem is the fact that many 

ordinary people are cpjite ignorant of the significance of, and the mechanism 

for claiming, social insurance credits. Such credits may be claimed in respect 

of periods of either unemployment or incapacity. A related problem is that if 

credi t s are not a w a r d e d wi th in the p r e s c r i b e d p e r i o d (before two full 

contribution years have elapsed following last being insured) it can become 

almost impossible to acquire credits later on. Failure to seek credits can arise 

e i ther through ignorance or b e c a u s e , for example , the incapacity is not 

sufficiently estabUshed. When the person finds out about credits, or when the 

illness has become clearly estabUshed, in many cases it may be too late. 

In the present case, the complainant benefited from the award of DB from 

April 1991. But she might well have been paid DB from at least July 1981, if 

not from an earlier date, if she had known how to pursue the case properly at 

that time. 

Unexpec ted O u t c o m e s 

In dealing with social welfare complaints , it can occasionally happen that a 

person complains about the non-payment o f a particular benefit and, in 

die c o w s e o f examining that complaint , it e m e r g e s that the complainant m 

fact has an ent i t lement to a totally different benefit. These unexpected 

o u t c o m e s can arise e i ther as a result o f the Department ' s own further 

consideration of the case or as a result of work done by this Onice . 

In o n e s u c h c a s e , t h e c o m p l a i n t r e l a t e d p r i m a r i l y to the N o n -

Contributory Old Age Pension (NCOAP). The issue was that the complainant 

was receiving a very small rate of pension and she felt that the outcome ot tne 

means test - subsequently upheld by an Appeals Officer - was unreasonable. 

She mentioned that she had apphed originally for a Contributory Old Age 

Pension (COAP) but that this had been refused on the grounds that she had 

an average of only 16 social i n s u r a n c e contr ibut ions per year over tne 

relevant period. She needed a minimum average of 20 contributions per year 

in order to cpiaUfy. She had apparently accepted that the refusal of the COAr 

was correct. 

From our examination of the complaint relating to NCOAP, we qmc y 

conc luded that there was no case against the Department . However, we 

decided to look in some detaU at the refusal of COAP in order to be sure that 

she did not have an entitlement to that pension. It emerged that the quesUon 

of her COAP entidement was quite complex. 
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While one of the requirements for COAP entitlement is that the applicant 

should have a certain minimum average of contributions, there are a number 

of variations in relation to the relevant period. In this case, the apphcant 

would need to have had a minimum average of 20 contributions per year from 

the year she entered insurable employment to the end of the tax year before 

reaching 66 years. It appeared the Department had taken the applicant's 

entry into insurance as having occurred in 1953 and the relevant period then 

spanned 38 years up to the age of 66. When we examined the case, it appeared 

that the date of entry into insurance should have been taken as 1958 rather 

than 1 9 5 3 . T h e c o m p l a i n a n t had been in employment and had paid 

contributions under the old National Health Insurance Acts, prior to the 

introduction of the current social insurance system in 1953. She had been in 

employment until about November 1952 but had then been out of employment 

in Ireland untU 1958. It appeared that the Department treated her entry into 

insurance under the National Health Insurance Acts as amounting to an entry 

into insurance under the current Social Welfare Acts and that this was the 

basis for running the relevant period from 1953 rather than from 1958. 

We pointed out to the Department that the relevant period should run 

from 1958. However , even on this basis , the complainant's average of 

insurance would only amount to 19 contributions per year whereas she 

needed a minimum of 20 contributions per year in order to (jualify. We 

suggested to the Department that, when the complainant entered insurance 

under the Social Welfare Acts in 1958, she should have benefited from the 

award of what are known as pre-entry credits. These pre-entry credits are 

normally awarded at the point when a person first enters insurance under the 

Social Welfare Acts. They cover the balance of the year of entry, in addition to 

the complete year prior to entry, into insurance. These pre-entry cre<lits, we 

suggested, would raise her average of contributions to 19.8 per year. There is 

provision in social welfare law for "rounding up" in cases such as this. This 

meant that the suggested new average of 19.8 should l>e rounded up to twenty 

contributions thus giving rise to entitlement to the COAP. 

Following a lengthy consideration of the case, the Department ap-e«-«l that 

the complainant's entry into insurance should l»e taken as having «><<urreil in 

1958 and it agreed that pre-entry credits shouhl IM- awarded in her case. The 

D e p a r t m e n t c a l c u l a t e d that th i s ra ised her yearly average to 19.7 

contributions and this, when rounded up to 20 contributions, ereated an 

entitlement to the Contril>utory Old Age Pension. Accordingly a iiension at the 

rate of £110.60 per week and appropriate arrears were paid. 

HEALTH BOARD - MOBTCAGE AU/JWANCE 

A man complained that he ha.l lM-.n refi.s.H« a Mortpape AIlowHrne under 

the Supplementary Welfare Allowance scheme on the pn.un.N that he u a . 

u n e m p l o y e d at the time he f inal ised the purchase of hin h o u s e . The 

background to the case was that, prior to In-ing made redundant, he had 

arranged to seU his house and entercl into a commitment to pun haM- a new 

house. He had understtMnl that he would obtain further employment m a 

A l l U l A l B S P " « T OF TH C Oa i ID<> l l> * I " * 

[ 6 1 ] 



CASES OF GENERAL I N T E R E S T 

similar operation which was to open within a short time, but he did not get the 

job. He beheved that the Health Board decision to refuse his appUcation was 

unfair as he had no a l ternat ive at the t ime but to go a h e a d wi th the 

transaction. 

In their report on the case, the Health Board said the apphcation was 

refused because he was unemployed at the time he negotiated and was granted 

a loan from the Local Authority and that the Allowance was not payable 

under such circumstances. They explained that the scheme was for persons 

with a mortgage at the time their financial circumstances chsimproved and was 

intended to assist those in receipt of Department of Social Welfare or Health 

Board allowances to remain in their existing home, if they so wished, unless it 

was too large for their needs, too expensive for their circumstances, or the 

recipient had a significant realisable equity in the property . It was not 

intended to help a person acquire a capital asset . 

Having d i scussed the mat ter with the c o m p l a i n a n t ' s so l i c i tor , my 

investigator established that the contract to purchase the new house was 

entered into before the appUcant became unemployed. The contract was 

conditional on his receiving loan approval in respect of the new house and on 

the sale of his own house, the sale of which was also completed before he 

became unemployed. His contract in respect of the new house , therefore, 

became binding on his receipt of loan approval. It seemed to me that, had he 

decided not to go ahead with the purchase of the new house, he stood to lose 

not only his deposit but would also have left himself open to being sued for 

performance of the contract. 

The Health Board were asked to review the case in the context of the 

circumstances in which the complainant found himself. They subsequently 

advised my Office that, having obtained legal advice, they were satisfied that 

he was tied into binding contracts from which he could not extricate himself 

without disastrous consequences. They decided, therefore, that he was ehgible 

for a Mortgage Allowance and that payment would be made from his date of 

appUcation. 

Where a change of circumstances due to unemployment is the key factor 

in a decision to refuse Mortgage Allowance under the Supplementary Welfare 

Al lowance s cheme , due account must be t a k e n of any r e l e v a n t legal 

commitment which the appl icant had e n t e r e d in to p r i o r to b e c o m i n g 

unemployed. 

LOCAL AUTHORITY 

Disabled Persons Grant Refused 

A L<K-al Authority refused to aUow payment of a Disabled Persons Grant 

(DPG) m res|H-ct of the provision of a downstairs extension to accommodate a 

bathroom for the use of the mother of a compla inant . B e c a u s e of her 

disability, she was unable to use the existing bathroom located upstairs in the 

house. 

When the appUcation for the grant was originaUy made, an inspection was 

carried out by the Local Authority's Engineer who certified that the works 
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were necessary . T h e Area Medical Officer (AMO) confirmed that the 

complainant's mother was medically eUgible for the grant. Reports from the 

AMO and the Engineer were forwarded to the Local Authority . However, 

before the grant was formally approved the works were completed by the 

appUcant. At this point a further inspection of the house was carried out by a 

Local Authority official who decided that, as there was now an existing 

bathroom downstairs in the house, the grant should be refused. 

It is a standard requirement of the DPG Scheme, as operated by the Local 

Authority, that work should not start before grant approval is given. In this 

ins tance , the applicant had commenced work prior to receipt of formal 

approval. He cited two reasons for this: (a) the AMO had indicated that his 

mother compUed with the medical requirements in respect of disabiUty and (b) 

there was urgent need involved as it was felt that it would be injurious to her 

health for her to continue to cUmb stairs to use the bathroom upstairs. 

While I acknowledged that the terms of the scheme required that work 

should not start before grant approval was given, I was satisfied that, given 

the circumstances of the case, it was understandable that the appUcant's son 

would have assumed that, foUowing visits from the Local Authority's Engineer 

and the AMO and the urgency associated with the application, he could 

proceed with the works. Accordingly, I asked the Local Authority to look 

again at their decision not to pay the grant in this instance. 

The Local Authority reviewed the case and decided to allow payment of 

the grant. 

Failure to provide housing 

I received a complaint from a single man who said that he had appUed to 

his Local Authority for housing seven years before approaching my Office an<l 

that he had received no offer of accommodation. He said he had been Uving as 

an owner-occupier in substandard accommodation which lacked water an<l 

sanitary facihties and that he had medical problems which were exac erbated 

by his poor Uving conditions. 

The Local Authority reported to me that the man had l>een. and would 

continue to be, considered for any suitable housing which iM-came available, 

but that it had not been possible to accommodate him because of financial 

constraints on the Local Authority's housing programme. They suggested that 

he would be considered under the Plan for Social Housing for remedial works 

to his cottage. The Local Authority also stated thai, some years previously. 

when the complainant left the family home he hati received a substantial sum 

of money from his brother and that he had only spent one ipiarler of this 

amount on the purchase of his cottage. It was suggested that he shoulil have 

Sj)ent more of the money on refurbishing the cottage which he had Ixiught. 

The man had moved out of the family home when his brother married and 

he had bought a cottage. Under the arrangemenl with his brother, he had 

indeed received a sum of money from him. My examination of ihe rase 

established, however, that the sum of money which he had received was 

considerably less than that stated by the I>4Mal Authority and that it had IMH'U 

used by the complainant to purchase his cottage. The Local Authority 

acknowledged in response to my examination of the complaint that the man 
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had been living in unfit accommodation The man first appUed to the Local 

Authority for housing in 1985. He gave as the reason for seeking rehousing the 

fact that his cottage was unserviced and vermin infested. He had reapplied on 1 

December 1987, 25 January 1991 and 11 January 1993. In his 1987 application, 

he indicated that he was sick. He submitted medical reports from his doctor in 

June 1990 and February 1991 requesting a review of his living conditions. While 

he had featured on waiting lists for limited accommodation dwellings (dwellings 

suitable for single people or small famihes) in 1986, 1987 and 1988, he had 

received no offer of accommodation from the Local Authority. As an applicant 

Uving in unfit accommodation, the complainant should have been awarded 

Category A priority rating under the Local Authority's scheme of letting 

priorities. This is the highest priority rating under their scheme as adopted by 

the Councillors. My staff carried out a review of the successful applicants for 

five limited accommodation dwellings which had been allocated by the Local 

Authority in 1986 and discovered that two of them were in Category B and one 

in Category C of the Local Authority's scheme of letting priorities. These 

categories covered applicants Uving in overcrowded conditions and appUcants 

who lacked adequate and suitable accommodation and who were unable to 

provide such accommodation from their own resources and were deemed to be 

of a lower priority under the scheme of letting priorities. 

In the circumstances, I requested the Manager to review the Local 
Authority's decision in the matter. The Local Authority concluded that the 
complainant's cottage was not suitable for refurbishing under the Improvement 
Works Scheme in the Plan For Social Housing but they decided that they would 
offer him accommodation in a particular property which they expected would 
shortly become available. I accepted this solution and I informed the 
complainant accordingly. 

Some three months after notifying the complainant of this, my 
Office received a telephone call from him saying that he had 
not yet been housed by the Local Authority. He said that he 
had recendy contacted the Local Authority about a particular 
vacancy of which he was aware and he was told by a Local 
Authority official that he could not be given a guarantee that 
he would be housed and that he would be considered for 
housing Uke all other appUcants. During the course of my 
examination of this complaint, my Office had experienced 
delays and difficidties in securing adecjuate responses from 

the Local Authority. My investigator contacted the Local Authority and 
discovered that they had plans to faciUtate a number of transfers involving, 
among others, the house which they had proposed to offer to the complainant in 
resolution of his complaint. Despite not having l>een approached by the L<K;al 
Authority alwiut this latest pro|>o!(al, I would not have objected to it provided 
the Local Authority had intended to carry out the proposed transfers 
simultaneously an<l in the context of the complainant Iteing allcM-ated a house 
suituhle to his neetls. My investigator relaye<l my view to the Manager who had, 
in the meantime, alltx-ated the house originally earmarked for the complainant 
to a transfer applicant, but he agreed to allocate the consequential vacancy to 
the complainant. 
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Housing transfer appUcant with psychiatric illness 

A tenant with a psychiatric condition seeking a transfer complained that 

his Local Authority was discriminating against him because they refused to 

award him points on medical or compassionate grounds. 

The tenant said that he had been the subject of intimidation from local 

youths because of his psychiatric condition. He had sought a transfer from his 

flat to get away from the intimidation. The Local Authority awarded him a 

total of 25 points based on his existing housing circumstances. Despite the 

medical evidence submitted by his Health Board's psychiatric clinic and his 

GP in support of his appUcation, the Local Authority, on the recommendation 

of the Welfare Officer and Medical Officer, refused to grant him any points on 

medical or compassionate grounds. They refused to do so even though their 

scheme of letting priorities and transfers contained a provision whereby a 

maximum of 15 points coidd be awarded on each count at the discretion of the 

Local Authority. 

Having reviewed the Local Authority 's file on the complainant 's 

appUcation, in particular the medical evidence submitted in support of his 

application and the evidence of intimidation, I was concerned at the 

possibil i ty tha t the decision not to grant any points on medical or 

compassionate grounds might represent discrimination against people with a 

mental illness. Accordingly, I asked the Local Authority to have both their 

Medical Officer and Welfare Officer indicate the circumstances in which they 

might award medical or compassionate points to appUcants with a mental 

i l lness. Arising from this request , the Local Authority awarded the 

complainant the maximum 15 points on exceptional compassionate grounds. 

The Medical Officer gave me reasons as to why he did not consider that the 

compla inant should be awarded points on medical grounds and an 

explanation of his approach to awarding medical points to appUcants who 

have a psychiatric iUness. I was satisfied that the Medical Officer's general 

approach to such appUcants was reasonable and that, with the additional 

points now awarded to the complainant on exceptional compassionate 

grounds, he was being treated reasonably by the Local Authority. 

Lack of appreciation of the ftuictions of the Ombudsman 

I received a complaint from a separated woman who claimed that she and 

her daughter had applied to the Local Authority for housing as homeless 

people and that her appUcation had been largely ignored by them. Before 

complaining to my Office, they had for a number of years l>een forced to live 

in a mixture of temporary accommodation. This included moving from one 

relative to another on a short-term basis, Uving in hostels for the homeless an.l 

squatting. During the course of my examination of her complaint, the woman 

was eventuaUy housed by the Local Authority. A feature of the .use. however. 

was the lack of appreciation, on the part of the Local Authority, of the 

functions of the Ombudsman 

In accordance with normal procedures, my Office asked the Local 

Authority to furnish a report setting out their position on the complaint. The 

Local Authori ty were asked to include in their report details of the 
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complainant's priority rating for housing with reference to their scheme of 

letting priorities, together with a copy of the scheme and any waiting lists on 

which she had featured. This is the normal enquiry which issues in housing 

cases of this type. The Authority repUed enclosing a brief history of her 

housing situation since the complainant first appUed to them 

for h o u s i n g . Th i s s h o w e d t h a t the w o m a n h a d m a d e 

n u m e r o u s a p p l i c a t i o n s for h o u s i n g a n d t h a t h e r 

c i r c u m s t a n c e s h a d c h a n g e d f r e q u e n t l y , rang ing from 

homelessness to l iving in overcrowded condi t ions with 

relatives and friends. The reply indicated that the woman's 

application was under consideration, but it did not explain 

how the Local Authority regarded her apphcations under 

their scheme of letting priorities or why she had not been 

housed. 

My inves t igator d i scussed the mat ter wi th the off icial 

involved. He asked for a full explanation of the woman's 

priority rating in respect of each of her applications for 

housing, together with an explanation of the basis for the 

Authority's decisions, so that I could assess if her application 

h a d b e e n p r o p e r l y c o n s i d e r e d . T h e L o c a l A u t h o r i t y 

furnished a letter enclosing copies of Environmental Health 

Officer reports on the woman's appUcation, but again failed 

to address the question of her priority rating under their 

s c h e m e of le t t ing p r i o r i t i e s . My i n v e s t i g a t o r f o u n d it 

necessary to have three further telephone conversations with the relevant 

official of the Local Authority and to write to him before the Local Authority 

finally furnished a letter addressing the general question of interpretation of 

their scheme of letting priorities. They did not, however, address specifically 

the complainant's priority rating. Eventually, the Local Authority finally 

outlined their view of her priority designation under their scheme of letting 

priorities in respect of each of her applications for housing. They also asserted 

that no appUcant with a lower priority had been housed ahead of her. 

While the latest developments were under consideration by my staff, the 

Local Authority wrote to my Office stating that they had al located the 

complainant a house and that their decision had been taken in the normal way 

under the scheme of letting priorities and was not influenced in any way by 

my examinat ion of the case . It a p p e a r e d to me , from the d e l a y s and 

difficidties experienced in receiving information requested in connection with 

this complaint, that there was a distinct lack of appreciation of the function of 

the Ombudsman on the part of the officials concerned. Neither was I satisfied 

with the Î M-al .\uthority"s handling of the complainant's housing apphcation. 

I asked my officials to write to the Manager to ask him to remind his staff that, 

in compla int s c o n c e r n i n g h o u s i n g , just as in any o ther area of local 

government administration whi<h is statutorily subject to my remit, I expect 

that uU relevant information to enable me to assess whether the authority has 

acted correctly will IK- suppUed when requested. 
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Charging for a substandard water supply 

In his Annual Report for 1993, my predecessor made mention of instances 

where local authorities had exceeded their statutory power in charging for 

s erv i ce s . By contras t , in the year under review, my Office completed 

examination of a complaint against a Local Authority on the question of the 

power of the Authority to charge for a substandard public water supply. 

While the Authority had acted within their statutory discretion, the case 

raised fundamental questions about the equity of the Local Authority's power 

to charge for a substandard supply. 

T h e water supply in quest ion had been acknowledged by the Local 

Authority to have been aestheticaUy objectionable since the summer of 1993 

because of the presence of iron and manganese in the supply. The Authority 

maintained, however, that at all times it had been fit for human consumption 

and they were supported in this by the conclusions of the Environmental 

Health Officer who had monitored the condition of the supply. The objections 

raised by the householders were that the water was dark brown in colour and 

contained a sediment which made the water unappeaUng to drink and that it 

caused discolouration of the household washing and limited damage to some 

household appUances. WhUe my Office was satisfied with the steps taken by 

the Authority to address the problem and to provide an alternative supply, 

the complaint raised questions as to whether the Authority should have been 

aUowed to charge for what was, in the consumers' view, a substandard supply. 

The view of the Local Authority was that the problem was a short-term one. 

They were not prepared to consider a refund of charges in circumstances 

where the supply was deemed fit for human consumption and the problem 

with the supply was short-term, which arose from circumstances beyond their 

control such as acts of nature. The Local Authority also inchcated that they 

had been advised by their Law Agent that they had no UabiUty to consumers 

provided the water was deemed potable. 

The statutory position is that under the European Communities (Quality 

of Water Intended For Human Consumption) Regidations, 1988 .t .s the .luly 

of a sanitary authority to take all necessary measures to ensure that water 

intended for human consumption meets the requirements specified, except 

where a derogation is granted by the Minister an.l provi.le,! that the supi-ly 

does not constitute a pubUc health hazard. In this case, the l..cal Authonly 

had been granted a derogation by the Minister for the Environment .n reH,H-ct 

of the s u p p l y b e c a u s e of g r o u n d c o n d i t i o n s . Sec t ion 7 of the l.o. al 

Government (Sanitary Services) Act, 1962, as amended by Section 8 of .he 

Local Government (Financial Services) (No 2) Act, 1983, empowers each 

Local Authority to charge for water supplied by them. The definition of a 

domestic water supply under Section 7(11) of the 1962 V , g.H-s beyond .he 

basic requirement of being fit for human consumption. I. provide, iha. wa.er 

must be suitable for washing an.l sanitation. I. se^-med. therefore, intrinsical y 

unfair that consumers shoidd be rei.uired to pay the full amonn. for a .npply 

which .lid not meet their normal .lonies.i.- n.-.-,ls. There ap,H-are. . h.-w.-v.-r. to 

be no specific statutory re.,uiremen. Unking water ..uali.V s.an.lanl. an.l .h.-

power of authoriues to charge for providing a supply and s., I sough, my own 
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legal advice in the matter. This advice concurred with the Local Authority's 

stated position that, as long as the water was potable and fit for human 

consumption, the consumers had no legal remedy open to them. I decided, 

therefore, to raise the issue with the Department of the Environment and I 

suggested to them that, in equity, consideration should be given to making 

provision for the granting of a waiver of charges where a water supply was 

substandard. 

The Department indicated in response that, in general, it is the practice of 

local authorities to apply a uniform scale of charges for water supplied by 

them across their functional area, without regard to the actual cost of 

supplying individual consumers. They pointed out that the actual cost to 

consumers can vary considerably, as can the consumption of water by 

individual domestic consumers, at any pa r t i cu la r time and over any 

particular period, depending on a multitude of factors affecting the quantity 

of water deUverable or deUvered. They suggested that, if a waiver of charges 

were granted in whole or in part in the circumstances outhned by my Office, 

there would inevitably be pressure to extend the concession in the many other 

situations which might arise affecting the quality or quantity of water suppUed 

and that the cost of any such reUef would faU to be borne by increases in 

charges on the remaining consumers. They suggested that, on balance, where 

the statutory requirements for drinking water were met and where there had 

not been any negUgence by the Local Authority, equity should not require 

reductions in charges for a substandard supply. While I acknowledge the 

Department's arguments, much of what they say, particularly in relation to 

the cost being borne by other consumers, would apply to consumers of goods 

and services in the market place in situations where faulty goods or services 

are suppUed. In such cases, the consumers of faulty goods and services are 

entiUed to refunds or other protection. In my view, the consumers of public 

services should in principle be treated no differently to private sector 

consumers. They have a right to expect that, if they pay a charge for a service, 

the service will be of good quality and fit for the purpose intended. The 

legislation enabUng local authorities to supply water for domestic purposes 

and to charge for water for domestic purposes envisages that a domestic water 

supply will not just be fit for drinking but that it will also be suitable for 

washing and sanitation. 

Failure to take in charge a group water scheme 

The Secretary of a Group Water Scheme complained that their Local 
Authority had failed to take the scheme in charge despite repeated requests. 
He mamtaine,i that this faUure to take the scheme in charge had caused both 
him an.i the Group substantial running and maintenance costs, which they 
would not otherwi.H«. have ha.l to bear. 

The b n a l Authority replie.i that they ha.l In-en flexible and helpful to the 
Group over the yean, in deaUng with their .lifficuhies. They said the Group 
had faded to comply with the conditions for the taking in charge of schemes. 
I hey sa.d that, if the Group disputed their view of the condition of the 
scheme, they should have referred the mat ter to the Minister for the 
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Environment for determination under Section 6(3)(b) of the Local Government 

(Sani tary Services) Act, 1962. They denied that they had given any 

commitment in 1981 to take the scheme in charge. The Local Authority also 

stated that it was their general experience in the early 80's that schemes were 

not constructed in accordance with the plans approved and that it was 

therefore necessary to draw up a Ust of standard conditions for the taking over 

of schemes. The Local Authority stated that, because of the rapid expansion of 

the group water programme, they did not have the finances in 1981 to take the 

scheme in charge. They also pointed out that members of the Group owed 

substantial arrears of water charges. 

I carried out a detailed examination of the Local Authority's file on the 

scheme to establish the facts of the case. The Local Authority gave approval for 

undertaking the scheme on 17 October 1974. The Group applied in writing to 

the Authority in June 1981, asking that the scheme be taken in charge. The 

Authority rephed on 14 July 1981, stating that they were not in a position at 

that time "to take over any group schemes". The Group again wrote to the 

Authority on 4 November 1981, asking them to clarify their position on the 

take over, since they were under the impression that the scheme would be 

taken in charge before the end of that year. The Authority decided, in April 

1982, to adopt new conditions for the taking over of Group Water Schemes. A 

copy of these conditions issued to the Group on 21 April 1982. 

The matter of taking over the scheme was next formally raised in January 

1987. The Local Authority replied that the Ust of standard conditions for the 

take over of such schemes, which had been given to the Group, had not lie<-n 

satisfied. The Group again wrote to the Authority on 27 October 1987, 

requesting them to take the Scheme in charge. The Authority replied on 2 

November 1987, enclosing the Ust of standard conditions for the taking in 

charge of schemes which had to be satisfied before consideration would lie 

given to the Group's appUcation. The Local Authority also stated that they 

were going to undertake a survey of the condition of connections, etc., to 

faciUtate the remedying of any faults. 

Meanwhile , the Group were incurr ing substantial running and 

maintenance costs. They had provided a booster pumji to cater for expanding 

membership of the Scheme. The Local Authority members, at an eslimates 

meeting in 1989, passed the following resolution: 

"with effect from 1 January, 1990 group water schemes with pumping 

charges to be refunded 50% of E.S.B bills in respect of pumping costs ,n all 

cases, and 100% of E.S.B biUs where 100% of the domestic water rale had 

been paid by domestic consumers in a group . 

The Group benefited from this assistance towards the running cost of their 

booster pump. The Authority issued revised and simplified standard 

conditions for taking over schemes on 15 September 1988. followed by an 

instruction on 26 July 1989 t<. the (iroup to provide meters on a niimlH-r of 

connections. In that letter, the Group were again tol.l that .onsHleraUon could 

not IK- given to taking the s,heme in charge until all the meten, were provide. . 

In May 1991, the Local Authority's Senior Excuiive Knpn.-.r n-,H.rt.-.l to 

the County Engineer that it would cost £10.(MM) to complete re.m.r. an.l 

replacements of fittings on the scheme. The Authority reduce.! the repair 

ASKUAL REPOKT OF THE 0 « i r P J « « ' ! » » » 

[69] 



CASES OF GENERAL I N T E R E S T 

requirements to the minimum, bringing the estimated cost involved to £5,775. 

The Group Secretary arranged for a contractor to undertake these repairs on 

the assumption that the Authority would meet the cost involved. When he 

eventually realised that the Authority were not prepared to meet this cost, he 

had to write a personal cheque for £1,159.40 to the contractor to cover the cost 

of works undertaken. During the course of my examination of the complaint, 

discussions between the Authority and the Group were held about taking the 

scheme in charge, but these did not satisfy the Group because the Local 

Authority were not prepared to reimburse the Group for their running costs. 

It seemed to me that, under the relevant legislation (Section 6, Local 

Government (Sanitary Services) Act, 1962), if a scheme was in good order and 

repair and there was agreement on the terms of the take over, a Local 

Authority was obUged to take a scheme in charge if it was requested by the 

majority of the members of a group to do so. If agreement could not be reached 

on the terms, it seemed to me that the Local Authority was obliged to acquire 

the works by compulsory purchase o rder and to have the mat te r of 

compensation determined by an arbitrator. If there was a dispute as to the 

condition of the works, the Act provided for this matter to be referred to the 

Minister for the Environment for determination. Grants were available to 

assist groups to provide water suppUes for their areas. Under the grant scheme 

which was administered by the Department of the Environment, a scheme had 

to be certified by the Department's Inspector as being completed satisfactorily 

before payment of a grant could be paid. My investigator confirmed with the 

Department that all grants had been paid in this case and the scheme had been 

certified as being completed and satisfactory in all respects at the time of 

payment of the grants. 

In the circumstances, my Office wrote to the County Manager asking him 

to review the Local Authority's position in the matter and officials from my 

Office met with the Assistant County Manager and County Secretary to discuss 

the case. In these discussions, the Local Authority, while not denying that they 

had the aforementioned statutory obUgations under the 1962 Act, questioned 

the adequacy of the legislation for deahng with such situations. They also 

advanced general financial arguments about their ability at the time or 

subsetpiently to take the scheme in charge. They promised to furnish evidence 

which would show that, at the time of the initial request from the Group to take 

the scheme in charge, it was not completed to their satisfaction. When the 

L«Hal Authority failed to furnish this evidence and because I was not satisfied 

that the Authority had met their statutory obhgations in the matter, I decided 

to initiate an investigation of the case. 

The Authority responded to the statement of complaint, which is the first 
step m my ()ffice'.s investigation procedure, restating the position which they 
had held in the matter but stating that, having regard to the Group's financial 
diffindties. they had agreed to take the scheme in charge notwithstanding the 
repairs necessary and the level of arrears of water charges. They also reopened 
diwussions with the Group and reached agreement to pay £26,659 to purchase 
the scheme. Since this offer was acceptable to the Group, I decided to 
discontinue my investigation. 
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REVENUE COMMISSIONERS 

Interest charges 

A company complained that the Revenue Commissioners, in raising 

interest charges on late payments of VAT, should have taken into account a 

refund of VAT subsequently made to the company. 

The company had apphed, in February 1993, for a VAT refund in respect 

of a once-off transaction with a subsidiary company. The apphcation was 

initially refused by the Commissioners but, after lengthy legal argument 

between the Commissioners and the company, it was eventually allowed and 

the refund was made in October 1993. In the meantime, the company was a 

month and two months late in making VAT payments due in March and May 

1993, respectively, and full interest charges were raised on these late 

payments. The company was of the view that, in determining the amount of 

interest due on the late payments, the Commissioners should have taken into 

account the fact that the refund of VAT, apphed for in February 1993, was not 

made until October 1993 and that the interest charges on the other VAT 

amounts arose within the same period. 

The Commissioners said that there was no legislative provision whereby 

amounts of repayments could be offset against VAT due in other periods. 

Hence, if payment is outstanding for other periods, the interest is fully 

chargeable on the amounts outstanding regardless of any refund in the offing 

for any separate period. 

The Commissioners' view on the matter as outhned above was not 

accepted by my Office and the matter was pursued further with them. The 

Commissioners eventually accepted the company's right to set the VAT 

repayment against VAT due. They had some doubt about the acceptance of 

the right from the date of the claim, because a certain level of enquiry was 

necessary before it could be estabUshed that the repayment was due. FinaUy, 

however, the Commissioners accepted that the VAT repayment was due to the 

company from the date on which the apphcation for repayment was lodge.! m 

February 1993. In the circumstances, they agreed that the interest charges, 

which by then had been paid by the company, would be re.lu.ed (by more 

than half) and it was arranged that the amount in question would l«- .rclued 

against the next period in respect of which a VAT Uabihty arose. 
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STATISTICS 

COMPLAINTS RECEIVED WITHIN JURISDICTION 

1994 TOTAL 2 ,489 1993 TOTAL 2 ,419 1992 TOTAL 2 ,637 

Civil Local Health 
Service Authorities Boards 

Telecom 
Eireann 

An Post 

1994 1993 1992 

A»»U*L R E P O I T or THE OMBIDSMAN 1994 

[74] 

S T A T I S T I C S 

COMPLAINTS WITHIN JURISDICTION 

Civil Service 
BROUGHT RECEIVED O N HANDS RESOLVED ASSIST- DISCON- W I T H - NOT TOTAI. CARRIED 

FORWARD IN 1994 FOR 1994 ANCE riNiyED DRA«^ UPHEIJI COMPUTED FORWARD 

FROM 1993 PROVIDED TO 1995 

Social Welfare 95 712 807 82 217 121 21 236 677 130 

Revenue 25 161 186 32 22 30 1 60 145 41 

Agriculture 59 161 220 27 18 13 3 58 119 101 

Education 20 85 105 6 15 12 2 44 79 26 

Environment 11 27 38 3 6 5 0 10 24 14 

Others 40 97 137 12 46 9 (J 30 97 40 

to ta l 2 5 0 1243 1493 162 324 190 27 4 ^ 1 1 4 1 352 

BREAKDOWN BY CATEGORY OF TOTALS COMPLETED FOR CERTAIN DEPARTMENTS 

Socal Welfare 

Unemployment Assistance 129 

Old Age Pension 97 

Disability Benefit 96 

Unemployment Benefit 39 

PRsi IIZI'^. 
Widow's Pension 25 

Lone Parent Allowance ^ 

Equal Treatment Arrears ^"' 

Free Telephone Rental ^} 

Fuel Allowance ^l 

Deserted Wife's Allowance f*". 

Occupational Injury Benefit _ . 

Invalidity Pension _. 
- l o 

Retirement Pension 7*. 
Free travel M, 

g 
Treatment Benefit 

a 

Family Income Supplement 

Free Electricity Allowance „.....„. 

Pre-Retirement Allowance „.„. .„ 

Child Benefit 1 
•••• 7 

Disablement Pension ....„ 
• ; • . ; 7 

Living Alone Allowance „„ ,... — 
? ,.„,„„„....«•...."—"."•••—•— > 

Carer's Allowance „...-..» -• 
Use of Irish 

3 
No reply to correspondence 
Maternity Benefit _ 
Survivor's Contributory Pension 

Insurability _ , „ , 

Pay Related Benefit _._ , ..,„.,... -

Miscellaneous „ - _„ 

Total "••••"• „ „ * " " 
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BHEAkuoviN lu CATE(;( )HY O F T O T A L S C O M P L E T E D FOR CERTAIN DEPARTMENTS 

Revenue Commissioners 

Income Tax 

CuMtomH & Excise 

Value A.lded Tax 

Capital Cains Tax 

Capital Ac-(|uisiti(>nH Tax 

No reply to correspondence 

Use of Irish 

Disabled Drivers 

Miscellaneous 

Total 

86 

26 

12 

2 

2 

2 

1 

1 

13 

145 

Agricultiu-e, Food and Forestry 

Headage & Other Livestock Grants 

Milk Quota 

Farm Development Grants 

Land Commission 

Disease Eradication Scheme 

No reply to correspondence 

Forest Premium Scheme 

79 

8 

7 

7 

3 

Education 

Higher Education Grants 

School Transport 

No reply to correspondence 

Examinations 

School Buildings 

il. Dip. Course 

Use of Irish 
Miscellaneous 

total 

31 

"17 

7 

6 

5 

4 

1 

8 

•79 

Environment 

New House Grant 
House Improvement Grant 

Driving Test 
No reply to correspondence 

Access to Information on the Environment 

Miscellaneous 

total 

14 

6 

i 
1 

i' 
i' 

•'24 
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COMPLAINTS WITHIN JURISDICTION 

Local Authorities 
BROLCHT RECEIVED ONHAITOS RESOHT.D ASSIST- DISCON- Wrra- Nin- TOTAL CARRIED 

FORWARD m 1994 FOR 1994 ANCE TUVIED D R W N UPHELD COMPLETED FORWARD 

FROM 1993 PROMDED TO 1995 

Carlow 2 13 15 2 2 0 0 2 6 9 

Cavan 1 5 6 1 1 6 0 2 4 2 

Clare 3 7 10 2 1 6 0 6 9 1 

Cork Corp'; 3 15 18 6 0 2 0 5 13 5 

Corik County 6 32 38 10 5 2 0 7 24 14 

Donegal 12 34 46 5 1 1 1 12 20 26 

Dublin Corp. 19 56 75 12 11 5 3 16 47 28 

Dublin Co^'Co! 4 6 4 1 1 0 0 2 4 0 

Fingal'Co'.'Co; 0 16 16 4 5 0 0 2 11 5 

Sth'.'l^i3iin'CorCo'.0 17 17 4 2 0 0 6 12 5 

Dun Laoghaire/ 

Rathdown Co. Co. 4 20 24 5 4 1 0 4 14 10 

GaiwayCorp'^ 1 19 2:0 1 3 3 0 7 14 6 

Gaiway County 7 23 30 4 6 2 0 5 17 13 

Kerry 5 36 41 2 3 4 0 12 21 20 

Kildare 9 28 37 4 6 2 1 8 21 16 

Kilkenny 1 7 8 0 1 6 1 3 5 3 

Laois 9 12 21 4 2 0 1 4 11 10 

Leitrim 3 6 9 1 4 1 1 0 7 2 

Limerick Corp. 4 24 28 4 5 1 1 115 26 2 

Limerick Co! 8 10 18 2 4 1 6 11 18 6 

Longford 0 9 9 1 0 2 0 2 ^ ••••••4 

Louth 3 23 26 3 4 3 1 7 18 8 

Mayo 8 27 35 4 2 2 0 > 7 ^ ! ? I I ' M 

Meath 6 20 26 3 3 1 0 XI}*'.IJ^. 

Monagha'n 2 U 14 1 1 1 « <> ^ 5 

Offiiy 5 5 10 0 1 0 ^0 •']•]"4"'''"''5']''^^^^ 

Rosconunon 1 7 8 2 2 0 0 1 5 3 

Sligo 8 9 17 2 5 0 ^ZZLI^LZA 
Tipperary (NR)''3 9 12 1 3 0 ' 0 4 8 4 

Tipperary'(SR) 7 20 27 3 '^ZI^Z...^.}- ^^ ^'^ ''• 
'Waterford'CorpTi 17 18 0 1 •>' * '0 }} I 
Waterford Co! 1 9 10 2 6 0 0 4 6 4 

Westmeath 6 6 12 0 2 ' " ' " L I ~ . ' .* ™ ^•• 

Wexford 2 8 10 0 1 ""'LII* *•• ^ ^ 
Wicklow i 15 16 2 2 0 i 5 16 6 
TVrtal 155 576 731 98 98 37 12 208 453 278 
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STATISTICS 

BREAKDOWN BY CATEGORY OF TOTAL COMPLETED 

Local Authorities 

Housing Allocation & Transfers 

Planning Enforcement 

Roads/Traffic 

Service Charges 

Housing Repairs 

Housing Loans & Grants 

Access to Information on the Environment 

Planning Administration 

Motor Taxation/Driver Licensing 

Housing Rents 

61 

53 

43 

38 

35 

32 

26 

23 

18 

18 

Water Supply 16 

Acquisition of Land/Rights 15 

Housing Sales 

Sewerage/Drainage 

No reply to correspondence 
Rates 

14 

13 

11 

9 

Waste Disposal 5 

DereUct Sites 4 
Use of Irish 3 

Parks/Open Spaces 2 

Register of Electors 1 

Miscellaneous 13 

Total 4 5 3 

COMPLAINTS WITHIN JURISI )ICTION 

Health Boards 
BRMIGHT REfxiveD ON HANDS Rt:soL\T.i) ,\SSLST- DIS<:ON- W I T H -

FomrARO w 1994 FOR 1994 XNCK TTM FD DRVWN 

FtUM 1993 l̂ RilVlDKli 

N O T TdTAi, CARRIED 

lii'HKi.1) (.oMPifTFr) FORWARD 

TO 1995 

Eastern 54 
Midland 9 

Mid Western 4 
North Eastern 9 

North Western 5 

South Eastern 13 

Southern 24 

Western 15 

Total 133 

79 

14 
40 
20 

14 
33 

67 

35 

302 

133 

23 

44 

29 

19 

46 

91 
50 

4 3 5 

19 

3 

2 

7 

3 

6 

8 

2 
50 

32 

6 

13 

8 
6 

14 

29 

12 

120 

23 

7 

9 

4 

4 

6 

14 

9 

76 

7 

2 

1 

2 

1 

0 

1 

1 

15 

28 

4 

12 

7 

3 

13 

20 

14 

101 

109 

22 

37 

2 8 

17 

3 9 

72 

3 8 

362 

24 

1 

7 

1 

2 

7 

19 

12 

73 
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STATISTICS 

BREAKDOWN BY CATEGORY OF TOTAL COMPLETED 

Health Boards 

Supplementary Welfare Allowance 

- rent and mortgage allowances 

- exceptional needs payments 

- back to school - clothing/footwear allowance 

- diet allowances 

-fuel 
- miscellaneous 

Disabled Person's Maintenance Allowance 

Hospital Services (General) 

77 

33 
6 

4 

1 

20 

141 

65 
46 

- nursing homes/long-stay 

- miscellaneous 

- hospital charges 

20 

15 

11 

Health Services (General) 

- medical cards 

54 

38 

6 

10 
• access to medical records 

• miscellaneous 

DomicUary Care Allowance 

Dental Services 

9 

8 

Treatment Abroad 
Social Work Services 

5 
•4 

No reply to correspondence 

Fostering 

4 
3 

Hospital Services (Psychiatric) 

Environmental Health Services 
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COMPLAINTS WITHIN JURISDICTION 

Telecom E^reann 

BROUGHT RECEIVED O N HANDS REst)Lvi^D ASSIST- DISCON- W I T H - N O T TIITM. CARRIED 

FORWARD IN 1994 FOR 1994 \-M:K T I M E D imvw^ lipiiFi-nCtiMiMiTKii FORWARD 

FROM 1993 [•IUIVIIIEI. TO 1995 

Accounts 71 197 268 61 6 22 3 107 199 69 

Quality of 

Service 3 23 26 7 3 7 0 3 20 6 

Standard 

Charges 3 17 20 3 0 1 1 10 15 5 

Provision of 

Service 4 14 18 10 2 1 0 3 16 2 

Request for 

Guarantor 0 8 8 2 1 0 0 3 6 2 

Other i i 32 43 13 4 5 0 8 30 13 

total 92 2 9 1 3 8 3 9 6 16 3 6 4 134 2 8 6 97 

COMPLAINTS WITHIN JURISDICTION 

An Post 
BROUGHT RECEIVED O N HANDS RESOLVED ASSIST- DISCON- W I T H - N O T TOTAI- CARRIED 

FORWARD IN 1994 TOR 1994 VNCE T I N I ED IIBAS'N U P H E L D COMPLETED FORWARD 

FROM 1993 P K I H I I . E D TO 1995 

Dehvery of 

Correspondence 2 34 36 7 2 5 0 1 7 3 1 5 

Savings Service 4 13 17 6 7 2 6 8 17 6 

TV Licence 2 10 12 0 6 3 0 3 12 6 

Use of Irish 0 2 2 6 1 0 6 1 2 0 

Misceilaneous 3 18 21 1 6 6 0 4 17 4 

total i i 77 8 8 8 22 16 6 3 3 79' 9 
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STATISTICS 

GEOGRAPHICAL DISTRIBUTION OF COMPLAINTS WITHIN JURISDICTION 

RECEIVED IN 1994 

• OuUide Republic 16 

TOTAL COMPLAINTS WITHIN JURISDICTION RECEIVED EACH MONTH 1994 

JAN FEB MAR APR MAY JUN JIL AlC SEP OCT W* DB, 
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Access to Information on the Environment 6 /26/45 

An Post 

Savings Certificates 56 

British and I r i ^ Ombudsman Association 7 

Citizens' R i ^ l s 4 

Department of Agriculture, Food and Forestry 

Export Refunds 20 

Farm Improvement Grant reduced 19 

Refusal to pay Ewe Premium 44 

Department of Education 

School Building Grant delayed 17 

School Transport - handicapped child 18 

School Transport - withdrawn 18 

Department of the Environment 

House Improvement Grant increased 56 

Department of Health 

Fadhbanna sa Choras Claraithe 57 

Department of Social Welfare 

Arrears of Disability Benefit - MS patient 56 

Death Grant - delay in claiming 32 

Means Testing - transfer of property 33 

Social Insuraiice Credits 31 

Social Welfare benefits - entitlement based on "passport" 35 

Unexpected outcomes 60 

Widow's Pension not claimed - bad advice 16 

Freedom of Information 6 /26 

Health Board 

Acting without authority 36 

Domiciliary Care Allowance - provision of information 37 

Internal communication failures 38 

Mortgage Allowance 61 

Local Authority 

Coastal Erosion 23 

Disabled Persons Grant refused ^ 

Failure to provide housing 53 

Grave space error 22 

Group Water Scheme - failure to take in c h a r ^ 68 

Higher Education Grant refused 23 

Housing transfer - applicant with psychiatric illness 65 

Lack of appreciation of functions of the Ombudsman 65 

Rents on dwellings 39 

Substandard water supply 57 

Principles of good administration 4 

Regional vvots \ \ 

Revenue Commissioners 

Interest charf^s 71 

Withholding Tax legislation 24 

Strategic Management Initiative 3 /10 

Telecom Eireann 

Metered call charges 40 

Premium rate calls 42 
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