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Inlroduction 

A Constitution delines the political institutions of a state and scts 
boundaries to ils authority. In this it shapes the lorm ofliving 
together of a people. The fact that people give themselves a 
Constitution supposes that this momentous matter is a subject of 
choice. The character of our social life is not imposed by nalUre, 
but is created by us. Allow this and questions about what is a 
good life, a just society, a healthy community emerge. The 
answering of these questions is inseparable from constit.ution
making. Orcourse, these are not the only matters to be attended 
to: the claim to sovereignty implied in a Constitution has to be 
made good in a world of other states who may contest it. 
Inequalities among the people themselves crea te conllicting 
interests that must be accommodated. Co~stitution.making 
requires that the cunning or a Machiavellian prince bejoined to 
the wisdom of a philosopher king. 

While the questions, 'What should our lives together be like? 
What can our lives together be like?' arc posed with a special 
force in the period when a Constitution is heing written, the con
tinuing existence of the Constitution keeps them alive in the 
community. The Constitution' must regularly be rclcrred to in 
the courts, in law-making, in policy execution , in the classroom. 
Like all texts, it demands interpretation. To lind its meaning we 
must understand the questions it answers, and to undersland its 
answers we must ask and answer these questions for ourselves. In 
this way the Constitution directly prompts uS to transcend our 
particular interest in pursuit of the good for all. It docs so 
indirectly th rough the political institutions. it crea tcs which 
combine fora for deliberation on public policy, with organisa
tions to execute it. But the Constitution in itsclr'or through the 
institutions it creates cannot sustain this orientation lowards the 
common good. People can come to suppose that rellection on 
what is goodness and justice is pointless; since the questions the 
Constitution presupposes are now meaningless it becomes., an 
alien relic of a forgollen past. All that 'remains is the aljsollite 
sovereignt y it created - a Hobbesian Leviathian which pre'.' 
vents open conflict breaking out in the war or all against all. • 

These brief observations indicate why Adminislraliun, ajournal 
devoted to the examination or public policy and administration, 
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. should mark the fiftieth anniversary of the Constitution. The 
" fi~si part of this special issue is devoted to the history of the 
CO(lstitution. During 1987, the de Valera archives were opened 
and Dr Keogh'presents us with the fi rst a uthoritative analysis of 
what these archives have to tell us of the draftingofthe const itu
tion . The'second part presents analyses of different aspects of the 
Constitution.by distinguished judges and academics. Professor 
J-M. Kelly, ~o has the unique distinction of being both the 
doyen of Irish constitutional studies and an active politician, 
concludes the issue with a reflection on the issues raised by the 
other contributors and in his inimitabl e way raises contentious 
issues. Knowing how it came into being, understanding how it 
has larmed our laws and our politics, and appreciating the pro
found conflicts of vie w it inevita bly raises, we should be in a 
better position to accept that invitation to re-make the Consti
lution which its very existence offers. 

The views expressed in this issue are the views of the con
tributors and not necessarily those of the Institute. I would like 
to thank all the contributors to this issue, who despite their busy 
professional lives rcsponded so well to Ou r request for articlcs. A 
special word of thanks is due to Dr Tom Barrington who first 
suggested this issue and advised us on' its conlents. 

Frank Litton 
Editor 
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-The Irish Constitutional Revolution: 
,An Analysis of the Making of the 
G~nstitution 

'. 
, 

DERMOT KEOGH 

, 
In 1961, the ProressorofMoral Theology at St Patrick's College, 
Maynooth, Enda McDonagh, described the Irish Constitution 
as 'by no means perfect - either in its democratic aspirations or 
in its adaptation of Catholic teaching'. Despite his reservations, 
he was convinced that it was 'a fairly successful union of demo
cracy and Catholic teaching'. By and large it 'is a splendid 
achievement and its general solution of the Church-State prob
lem has much to offer to modern politicians and 'theologians in 
their search for a satisfactory formula '. ' That qualified praise of 
the Constitution came at the beginning of a decade that was to 
witness the most profound economic and social change. 

By 1987, the Ireland of the 'age of de Valera' was little more 
than a yellowed photograph to a country with the youngest 
population in Western Europe. In the year of Bono, the 
Constitution appears dated, with provisions at variance with 
values held in sections of the community. Article 41, 3.2, which 
states that 'no law shall be enacted providing for the grant of a 
dissolution of marriage', has recently proved to be a source of 
bitter division. In the coming years, Article 43 on private 
property may be even more divisive. Bunrcacht na hEireann, 
which served the country in the era of de Valera, is nuwshowing 
signs of age. The moral and social cohesion of Ircland in the 
1930s has been diffracted. The 'unsatislactory' nature of the 
Constitution has precipitated the ncar launching of a 'constitu
tional crusade'. That in turn provoked a movement of restor a
tion, which has demonstrated the power of traditional thinking 
in Ireland. Conflict and polarisation have resulted. The 
Constitution, flawed as it might appear to many, is here to stay 
for the foreseeable future. 

However, the controversy and acrimony surrounding recent 
referenda have made it all the more difficult lor the historian to 
evaluate the significance of de Valera's personal achievement in 

4 



The Constitutional Revolution 5 

crafting the Constitution and having it accepted in 1937. The 
extremism of European politics was not rcnectcd in the docu
ment as presentcd to the Irish people in a plebiscite on I july 
1937. In the Catholic political world of the 1930s, the Constitu
tion was exceptional in its commitment to liberal democracy. 
The Portuguese Constitution of 1933 was strongly corporatist, 
renecting the thinking of Salazar. The Austrian Constitution of 
1934 was not exactly a model Catholic document. De Valera, 
although he was held in the deepe$t suspicion by the Vatican 
when he came to power in 1932, delivered a document ..yhich 
Pius XII was to call in 1957 'an instrument of"Prudence,j ustice 
and CharilY" at the service of a community, which has never) 
through its long Christian history, had any doubt about the 
eternal, as well as the temporal implications of that common 
good'. The Vatican had come to be pleased. -

Reaction to the phenomenon of 'mass man' - central to the 
basic lenenls of nazism, fascism and communism - was LO inOu
ence de Valera in the framingofthe Constitution. In the Ireland 
of the mid-1930s, corporatism, diluted by Catholic social 
thought and known as vocationalism, had a fa shionable 
following among certain members of the clergy and laity. They 
were an irritating and persistent lobby. Fascism did not enjoy a 
mass following in Ireland in the 19305, but fascist leaders like 
Mussolini commanded the respect of such newspapers as the 
Irish Independent. The Blueshirts were not fascist, although some 
of the leaders of the movement were believers. It was fortunate 
for the country that the Irish 'Duce', Eoin O'DutTy, was more 
spirited than charismatic. Irish-style fascism was transitory. 
However, support persisted for the anti-democratic ideas of the 
European right. Anti-Semitism had a place in popular Catholic 
literature of the 1930s while at least one irIsh politician 
expressed, in public and private, prejudiced views· about the 
jews. Another feature of the ideology of the Irish righl,' as repre
sented by the Irish Republican Army (IRA), was the inystique 
and cult of violence. ' .... 

That authoritarianism was more than counter-balanced by the 
political performance of committed democrats like Eamon de' 
Valera and William T. Cosgrave. Fianna Fail's entry into the 
Dail in 1927, their political performance in opposition and the 
manner in which de Valera in office provided leadership from 
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.1932 pnwards, strengthened an Irish democratic system built up 
by ·Cumann na nGaedheal (later Fine Gael) under the 1922 
COQstitution. However', no matter how strong the Free State 
Con~~tution was, objectively speaking,' it was regarded as a 
divisiv~ . document enshrining the ' repugnant symbols' of 
imperialism. Moreover, anti-Treatyites thought the Constitu
tion had beep dictated from London. Historical reality was 
much more complex than the simplistic views of an opposition 
that had emergc'd,defeated frQm the civil war. Despite the many 
successes of Cumann na nGaedheal, achieved under the 1922 
Constitution, Cosgrave's governmen t had been denied what 
Jeffrey Prager has described as 'a supportive symbolic system '." 
The oath and the King were in the Constitution. No matter 
what Kevin O ' Higgins or Paddy McGilligan achieved at 
Commonwealth conferences -:- and their successes were signifi
cant - it was difficult to translate that into political popularity. 
The Constitution denied Cum ann na nGaedheal the 
'supportive symbolic system' on which de Valera and Fianna 
Fail laid so much stress when in opposition. 

In government, de Valera had the power to pursue his pro
gramme of constitutional reform. Within four years, he had got 
rid of the oath, appeals to the Judicial Committee of the Privy 
Council, and the Crown. It was an impressive record. However, 
the political appea l of introducing an entirely new Constitution 
was considerable. De Valera would then have an opportunity to 
draw heavily on the 1919 Constitution and on the symbols of 
Irish nationalism. With the help of a 'supportive symbolic 
system' enshrined in a new Constitution, Fianna Fail would not 
have to labour under the same political disadvantages as 
Cumann na nGaedheal had had in post-civil war Ireland. De 
Valera's political metaphysics always retained an eye for the 
marginal constituenc ies. 

Nevertheless, the drafting of a new Constitution carried 
heavy political risks. It created an opportunity for the opposi
tion to find grounds for attack. It opened the possibility of 
exposing ideological and persona l differences within Fianna 
FaiL There was the risk of creating fric tion between the state 
and the Catholic Church or between the state and the other 
churches. Fina lly, it was a strategy which might backfire politi
cally if Fianna Fa il lost a plebiscite and the new Constitution 
was rejected by the people. 

I 
! 



The Constitutional Revolution 7 

De Valera never burdened his fellow ministers with the task of 
making a governmenl dflc ision on the maHer until it was lOO 
late. What follows is a detailed analysis of how the Constitution 
was drafted and an assessment of the competing inOuences of 
ecclesiastical and political forces on de Valera. It should be noted 
that, unlike the 1922 Constitution, the first draft of the 1937 
document was produced by a very small group. 

The Labour Party drafts a Constitution 
The fate of another Constitution drafted and adopted by the 
Labour Party illustrates the importance of strong, decisive 
political leadership. T he Labour leader, William Norton, did 
not have the confidence or the independent-mindedness of the 
leader of Fianna Fail. Proposals at the J 935 and 1936 annual 
co nferences pledged the Labour Party to work for a workers' 
republic and declared the pa rty's commitment to bring about 
'the public ownership by the people of all the essential sources of 
wealth'. ' There was opposi tion within the party to centra l sec
tions of the d raft Constitution. The malter was referrcd to the 
Catholic bishops, who set up a sub-committee to examine the 
orthodoxy of the Labour Party's Constitution. The Bishop of 
Waterford, Jeremiah Kinnane, the Bishop-elect of Galway, 
Michael Browne, Dr Patrick O'Neill and Dr Cornelius Lucey 
were appoillled. The sub-commiltee reported in the autumn of 
1938: 

The Constitution contains a number of statements, of prin
ciple a nd of a im which, according to the na tura l and current 
sense of the terms used, are opposed to Catholic teaching. In 
particular, these statements involve a cleat denial of the 
Catholic principles on private and individ ua l'B,wnership, as 
well as a denial of the essential liberty and natural rights of 
every individua l in the State.' '. 

William Norton had the Constitution amended a t the anhval 
conference of the Labour Party. It must have been the first time 
in the history of European socialism that a party of the, left ·, 
changed its Constitution at the behest of Catholic bishops. ' 

De Valera was a strong believer in the virtues of 'closed' 
government and classical diplomacy and he made no con
cessions to either bipartisanship or populism in drafting the 
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, 
Jo~ Hearne and the origins of the drafting of a 
Constitution 
On 30 ~pril and 2 May 1935, de Valera instructed John 
Hearne , legal adviser in the Department of External AlTairs, to 
preparc draft ~eads for a new Constitution.' That might appear 
to have been an unusual choice. He could have picked some
body inside his own Department of the President. Butde Valera 
was also Minister for External AlTairs and in that capacity had 
discovered the value of Hearne. The laller had attended a 
number of sessions of the League of Nations with de Valera. He 
may have been responsible for writing the President's notable 
speech at Geneva in 1932. Hearne had been heavily involved in 
drafting constitutiona l amendments early in de Valera's first 
term of office. 

Hearne was from Waterford and had been ed uca ted at 
'yVaterpark College and the National University of Ireland . He 
had studied for the priesthood for a while, a background which 
was to serve him well in the drafting of the Constitution. He had 
been called to· the Irish Bar in 1919. Four years later he joined 
the parliamentary draftsman's office and moved to the Depart
ment of External AITairs in 1929 as legal adviser. With a back
ground in eccles~iastical and civil law, experience as a parlia
mentary draftsman and his work as a diplomat, Hearne was a 
valuable asset. De Valera rated highly his professionalism and 
judgment. Apart from de Valera himself, no individual was so 
centrall y involved in the drafting and shaping of the new 
Constitution. 

On 18 May 1935 Hearne submitted draft headsof a Constitu
tion that he had prepared on t.he President's verba l instructions. 
He attached a short explanatory memorandum, stating the 
scope of de Valera's instructions and outlining the reasons for 
the prelimina ry method adopted in the preparation of the draft. 

A. to contain certain basic Articles guaranteeing fundamental 
huma n rights; 

B. to place the said Articles in a specially protected position, 
i.e., to render them unalterable save by the people them
selves or by an elaborate constitutional process; 

IL ___ ~ _______ . ___ . _ . _ 
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c.to provide for the suspension of the said Articles during a 
state of public emergency only; 

D.1O contain machinery for effectively preserving public 
order during any such emergency; 

E.to provide for the establishment of the office of President of 
Saorsull Eireann, the holder of which would fulfil all the 
functions now exercised by the King and the Governor 
General in internal affairs; and 

F. [0 contain provision for the reteption of the King as a Con
stitutional officer of Saorstat Eireann in the domain of 
international relations. 

The draft heads prepared by Hearne were really an attempt 10 

write down de Valera's instructions 'and insert them into the 
text of the existing Constitution rather than an effort to con
struct - at this stage - a completely new Constitution'. In 
Hearne's view, that had the advantage of carrying out 'a far
reaching constitutional reform within the framework, as lar as 
possible, of the existing State rather than to establish a new State 
with a constitutional system fundamentally different from that 
now obtaining'. The approach adopted had the advantage of 
showing the precise extent to which the changes contemplated 
'will modify the Constitution of 1922'. There were two major 
questions raised by de Valera's proposals: 

I. whether the new Constitution should or could be enacted 
by the existing Oireachtas, and, if not, whether a Con
stituent Assembly should be called and, if so, how? 

2. whether a new Constitution on the lines indicated in the 
President's instructions would be in accorsi with the con
stitutional provisions of the Treaty of 19~ I or would 
involve a breach of thal instrument.: 

These were extremely difficult questions to answer. Nonc.t~e1ess, 
the drafting of a new Constitution proceeded into 1936. Very 
few people were involved. According to the official record, 'the 
preparation of the original draft was done mainly by Mr John' , 
Hearne, B.L., Legal Adviser of the Department of External 
Affairs, in consultation with the Parliamentary Draftsman, Mr 
[Arthur) Matheson, B.L., under the personal direction of the 
President'.' The drafting of the, Constitution was all the more 
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ex,hausting beca\lse of the fact that so few were involved in the 
-.initial stages. Professor John Kelly, in his authoritative study 
The Irish Constitution, explained the reason for choice of title thus: 

" , 
This book is arranged around the tcxt of the Constitution of 
Irelart,(of 1937. Its more informal, more general title The Irish 
Constitution -is intended to renect the fact that the general 
characteris,ics of the State were su bstantially formed before 
1937; and tl;at while all the branches of our law depend for 
their formal va1idity on the 1937 Constitution, this enactment 
was very largely a re-bottling of wine most of which was by 
then' quite old and of familiar vintage.' 

Hearne was quite conscious of the fac t that he was engaged in a 
~re-bollling' exercise. But de Valera was determined to make iL 
much more than that. 

The decision to have a new Constitution was formally 
advanced when the Executive Council agreed on 5June 1936 lO 
authorise the President to communicate with King Edward 
VIII in regard to the intention of the Irish government to intro
duce a Bill in the D'iil, at the beginning of the autumn session, 
for the purpose of setting up a new Constitution. King Edward 
was to be informed that 'this Constitution would deal with the 
internal affairs of Saorstat Eireann'. The Executive Council 
further agreed tha t 'amongst the provisions of the new Constitu
tion would be the creation of the office of a President elected by 
the people and the abolition ofthe office of Co vernor General'. 10 

On 8 June, the Irish High Commissioner in London, John 
Dulanty, delivered a memorandum to King Edward outlining 
the intentions of the Irish government. 

The abdication crisis later in the year enabled de Valera to 
proceed earlier with his plans. He did not have to wait for the 
finalising of a new Constitution to remove the King and 
governor general. He amended the existing Constitution with 
two Bills. The first removed all existing references to governor 
general and King from the Constitution and the second, the 
External Relations Bill, provided for the continuance of existing 
diplomatic relations. All foreign diplomats in Dublin would 
continue to be accredited to the King of England." 

While the diplomatic manoeuvering in Anglo-Irish relations 
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continued during the lauer half of the 1936, the drafters of the 
new Constitution began ta get offers of help from clerical 
quarters. T wo persons in particulardcserve mention : the J esuit 
Edward Cahill and the Holy Ghost Father, J ohn Charles 
McQuaid . The latter was the single most important clerical 
influence on de Valera. Cahill's influence has been exaggerated, 
even by de Valera, but not without good reason. 

The Jesuits and the censoring of Edward Cahill 
The Jesuit, Edward Cahill, has been credited with exercising 
some influence over de Valera in the drafting of the Constitu
tion. This view is largely mistaken. Cahill , like the Holy Ghost 
Father Denis Fahey, were men apart within their respective 
religious orders. There were many reasons why that was so. 

In the la te 1920s and early 1930s, an Irish version of Catholic 
Action, An Rioghacht (The League of the Kingship of Christ) 
was set up. Although it was never enormously popular, Cahill 
devoted much time to building up the organisation. l l He was 
a lso a populariser and prolific publicist. He entertained a some
~hat unhealthy obsession with the mach inations of inter
national freemasonry. 1:1 Cahill was a man of many enthusiasms. 
His major work, The framewor~ oj a Christian state, was quite un
original but de Valera seems to have appreciated the gift of a 
copy. Hc wrotc to Cahill on 2 August 1932: 

Taim an-bhuidheach diot i'dtaobh c6ip den leabhar 'The 
Framework of a Christian State' a bhronnach arm. Is fiLi 
e' leigheamh agus a aith-leigheamh, agus is minic, dar liom, a 
raghfar chuigc chun comhairle agus trcorLi 'Chaghail as ins na 
blianta ata Ie teacht. " 

"-
Perhaps de Valera was bcing polite. Hc did not govern Irela nd 
from 1932 with The framework oj a GhriJtian Jtale in on",hand and 
Denis Fahey's The kingJhip oJChrist, according to !.he prini:i/(leJ oJS) 
Thoma.r Aquinas in the other. Although de Valera was known 
personally to both men, he did not have much in common With 
them intellectually. Moreover, because he knew ecclesiastical 
politics so well, there was little danger of his confusing main-' " 
stream Catholic thought with views from the periphery. Cahill 
was not an intimate of de Valera's. He wrote irregularly to the -' 
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President in the early 1930s and received some replies." Cahill 
\sent a submission on 4 August 1936. De Valera acknowledged 
receipt of the material and returned the manuscript on 19 
Sept~mber. He wrote: 

[I] ha\(e read it over carefully. It is very useful as indicating 
the principles which should inspire all governmental activity 
so as to make it conform with Ca tholic teaching. The diffi
culty is to dh;ide how much can be or should be embodied 
formally in the new Constitution. 

I can see that some of the principles might be set forth in a 
preamble, but I fear there is not much that can be incorpo
rated into the body of the Constitution , i.e., made Articles of 
it. 

If you could find time to put into the form of draft Articles, 
with perhaps a draft preamble, what you think should be 
formally written into the Con~titution, it will be very helpful. 
J could then a rrange, when I had seen your draft, to have a 
cha t with you about it.'· 

The content of the de Valera letter became known within the 
J esl.l it comml.lnity in Dublin. Senior members of the order were 
quite worried about the prospect of Cahill, alone among Irish 
society members, making submissions to the President. The 
standing of the society was in question. It was decided, therefore, 
to set up a committee to draft a formal submission which would 
be sent to de Valera as an official presen tat; on from the Irish 
Province of the Jesuits. Cahill was appointed to the committee. 
Some of the 'best heads' the order had 'in matters of this kind' 
were selected to serve on the committee along with Cahill . P. 
Bartley was to act as president. J. McErlean was appointed 
secretary. J. Canavan and E. Coyne were a lso appoin ted." 

T he committee met for the first time on 24 September 1936. 
Fr Bartley presided. The secretary, Fr McErlean , was absent on 
retreat. A decision was taken to drart a preamble on the model of 
the preamble in the Polish Constitution. Articles were to be 
prepared on the lollowing subjects: 

(a) The rights of the family, partic l.llarly with regard to the 
education of children. 



The Constitutional Revolution 13 

(b) Religion to be taught in all schools, which were to be 
denominational whenever there was no 'insuperable 
obstacle'. 

(c) The stale could not dissolve a valid marriage. 
(d) The relations between the Catholic Church and the State 

were to be defined by a Concordat. 
(e) Freedom of religious worship. 
(f) Ecclesiast ical property. 
(g) Private property. 
(h) Freedom of speech and of the press, and the limita tions of 

that freedom. 
(i) Any other malters that might be suggested by a study of 

concordats and existing constitutions. 18 

The next meeting of the commillee, on 1 October, discussed 
three drafts of the preamble submitted by Cahill, Canavan and 
Coyne. They were discussed clause by clause, and certain 
changes were a pproved. It was to be considered in its new form 
at the next meeting. 

At this meeting, it approved 'with slight modifications' an 
Article on Church and state drawn up by Bartle y. But drafting 
the Article that declared the state could not dissolve a valid 
marriage was difficult. Various attempts were made to find a 
satisfactory wording that would embrace all possible cases, and 
further consideration was held over until the next meeting, 
when drafts on private property, and freedom of conscience, of 
the press and of association were to be discussed. 

At the meeting of the committee on 8 October 1936, many 
drafts were considered and approved with slight modification. 
The Article on Church-state relations was passed with an addi
tion proposed by Canavan. On Catholic marriag(! a nd the state, 
everyone except Canavan accepted Bartley's draft. It was 
decided to include Canavan's draft as an alternativ!'. Bartley 
also drew up the Articles on freedom of worship and fre~dom of 
the press. Canavan suggested an Article on freedom of ciDema, 
radio, theatre and suchlike, and it was decided to include il.1.:he 
same control was to bc exercised by law for these media asfoNj1e 
newspapers. A draft by Coyne on the family was approved: 
Coyne and Bartley drafted an Article on parents and education 
of children in schools. The Article on religion in school wa~ to be .'-
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take"l with slight changes, from the Polish Constitution. 
There was also progress on Articles on private property, reli· 

gio"s property, family and a living wage. Coyne was entrusted 
witl1tbc task of working in that a rea. Canavan gave some help. 
The com mittee drew heavily on the Polish Constitution. Bartley 
wrote to (he provincia l on II October, report ing that he hoped 
the work of the committee would be concluded within a week. 
He proposed to-hand ove r 'our suggestions to Fr Cahill, who will 
deliver them in'lbe proper quarter. It is of the utmost imporL· 
ance tha t no time should be lost if our recomme ndations are to 
be in before the official draft is completed.' Bartley told his 
superior that the 'work has been very harmonious so far. Fr 
Cahill is in full agreement with it, and has shown no desire to 
veto a nything.' If any such difficulties were to arise, he thought 
they would have to be 'met by diplomacy: and I think it can be 
so met' . But there was one problem which only the provincial 
could address: 

Fr Cahill will almost cerLainly want to add recommendations 
of hi, own to those approved by the committee. Now these 
recommendations, partly by their sheer bulk and partly by 
their singular cha racter, are likely to bring discredit on the 
ve ry solid findings of the committee, especiall y if they are 
delivered at the same time as the committee's findings. 

Bartley suggested that Cahill be issued with the following 
instructions. Firstly, that he was to add nothing when he 
delivered the commillee's findings. He should be free later to 
send in additiona l recommendations, provided that these were 
approved by any two of those who had served on the committee 
with him. By that time, the committee would have ceased to 
exist. Bartley referred Lo what he was recommend ing as 'censor
ship', which he considered justified : 

The sou rce of Fr Cahill's rccommendations will be quite well 
known to a small number of very important people. The 
reputation of the Society will be involved; and the Provincia l 
has the right to watch over tha t reputation. 

Bartley was a master of understatement. What he had sa id 
about Fr Cahill was not pure conjecture: 'I know for certain tha t 
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he is preparing voluminous recommendations and that some of 
them at least are rather singular'''" 

Bartley had been entrusted with the job of controlling Cahill 
and preventing him from being too 'singular' in his ideas, Con
trary to what might have been expected, Cahill appears to have 
played a rather passive role on the committee, He produced a 
draft preamble but did not make a substantial contribution to 
the drafting of any of the Articles, It may have been that Cahill 
was aware of the 'policeman' role of the committee and deter
mined to save his ideas for an individual submission, He 
obviously did not keep secret from Bartley the fact that he was 
preparing 'voluminous recommendations' for de Valera, 

Meeting again on 15 October, the committee proceeded 
steadily with the work, Bartley read the Articles as amended 'by 
previous decisions of the commiltee, together with a fewaddi
tions and modifications handed in by Fr Cahill', These changes 
were mostly verbal. In the Article on private property, 'the right 
to productive and non-productive property' was outlined, lbe 
slale was to aim at a wide distribution of private productive 
property. especially in land, The commiltee approved an 
Article on private schools, Typed copies of the entire document 
were to be distributed to all members within a few days, They 
were at liberty to add any further comments they considered 
advisable, as well as references to existing foreign Constitutions 
tending La confirm important clauses. 

After the rpeeting Bartley wrote to the provi ncial again, 
reporting that 'our committee finished its collective labours 
today', The committee had 'maintained our harmony to the end 
though I was prepared for some dissension in the last session', 
Bartley was preparing the final report and Cl\hill was going to 
type it. They intended to meet again on Sundah.,18 October to 
'give this report a final look over', Bartley explained how he had 
told Cahill that the commillee was 'authorised by YGur Rever
ence to deliver this report through him in the proper q~arter', 
Bartley told Cahill that the provincial had some instruc(io,ns to 
give him regarding the report. 'I did not profess to ,know', 
Bartley wrote, 'the nature of these instructions'. How~ve~ 
Bartley advised that the instructions should be sen t at once: 'I , 
am now more convinced than I was before that they arc nece~
sary. They should reach him on Saturday at latest'.'d 
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Two days before the committee met for the last time on 
. 16 October, the provincial wrote to Cahill, giving him exactly 

the <,arne instructions as Bartley had recommended: 

Now-as tttat document will be the product of the best heads we 
have in' J.l1atters of this kind I think it would be well if it were 
presented as it stands by your Reverence to Mr de Valera. 

The provinciai"picked up Bartley's suggestions exactly. Cahill 
was not to submit any of his own material with the main Jesuit 
draft. Neither was he to send anything to de Valera at a later 
stage without first submilling it for 'censorship to any two you 
may select of the committee members'.21 

All members of the committee were present at its final 
meeting on 18 October 1936. The preamble was changed 
slightly so as to read: 

In the Name or the Most Hol y Trinity and of our Lord Jesus 
Christ, the Universal King, we. the people of Ireland so full of 
gratitude to God who has so mercifully preserved us from 
innumerable dangers in the past; hereby, as an united 
independent Christian Nation, establish this Sovereign 
Societ y of the Irish people ... and so in accordance with the 
principles laid down we freely and deliberately to the glory of 
God and honour of Ireland, sanction this constitution and 
decree and enact as follows. 22 

The commi ttee agreed that references to the Constitutions and 
concordats of Catholic states should be added to the various 
'assertions' made in the document so 'that those who have the 
task of drawing up the constitution may come to know what the 
Catholics of other European States have already scc ured' . 
Cahill was to type the document and submit it without any 
additions of his own. 

On 21 October 1936, Cahill wrote to de Valera enclosing the 
committee's preamble and articles. The letter accompanying 
the su bmission was an indication of just how much Cahill had 
bridled a t the idea of turning his original initiative into a society 
one. Towards the end of the letter, he wrote: 

I have, in drawing up the drafts which I am sending you, 
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availed myself of the advice and assistance of thrce or four 
others, some of whom have made a special study of these 
mat.ters; others, although not specialists, are pretty well 
informed on them, and are men on whose judgment I have 
confidence. 

In fact, there is no mention that the material he was giving to de 
Valera came from the society asa whole. Quite the contrary. He 
wrote: 

I have, in drawing them up, confined myself to the minimum 
that I would consider necessary to realise a Christian Con
stitution, as I feared to outstep the limits of what you asked me 
to do.'·' 

From the records available, it is obvious that Cahill had con
tributed very little to the formulation of the submission. 

The letter to de Valera provides some evidence of Cahill's 
own personal position, which he obviously did not express very 
strongly at committee meetings. He referred to the fact that 
there were a number of omissions in the articles. These were 
being left to be settled by con6{)rdal. He itemised civil observ
ance of Sundays and holy days, and thejuridical personality of 
religious congregations and communities in regard to property. 

Influenced by the Portuguese Constitution, Cahill advanced 
the idea of forming parochial councils in rural areas. He wanted 
recognition of this in the Constitution. If the councils were 
elected by heads of families, this would 'serve to give a statutory 
recognition to the Christian family, such ,;s is given in the 
Portuguese Constitution, making a definite departure from the 
Liberal, unchristian ideal and a return to the 'solid Christian 
tradition'. 

In my book, The Vatican, the bishops and Irish politics, 
1919-1939, I surmised that the official biographers of"deYalera 
had confused the main Society of Jesus submission for the',~ork 
of Cahill." It is now easy to sec why this was so. Cahill had pre
sented the work of the commiltee as his own. Whether the pocu
ment would have received greater altention had it been known' 
that it carried the weight of the Irish Province of the Jesui" is 
difficult to say. But the submission was probably influential in a 
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. {'umb~r of respects. The idea of a preamble and some of the 
Jesuit wording in the submission may have been important. 
(C'a\lill later submitted ' his own version.) 

The.Jesuit preamble began in the same way as the final 
wording: 'In the Name of the Most Holy Trinity ... '. There is 
also another area where the official Jesuit draft Constitution 
may have beCJl of direct importance. The religious Article read: 

(a) 'Freedom' bf Religious worship (in public and private) is 
guaranteed to all within the limits of public order and 
morality. J 

(b) 'The Catholic Faith, which is the faith of the I'O$t majority 
of the nation, and which is inseparably bound up with the 
nation's history, traditions and culture, occupies among 
religions in our country a unique and preponderant posi
tion.':.!'') 

When de Valera was casting around later for the wording of 
Article 44, he may have remembered the content of what he 
would have regarded as Cahill's submission. 

De Valera rejected a number of the specific ideas in theJesuit 
draft. In particular, he did not warm to the suggestion of regu
lating Church-state relations through a concordat. However, 
the Catholic social principles underlying the submission did 
become part of his final document. The titles of the Articles and 
the structure of the Jesuit submission may also have influenced 
de Valera. There were places where de Valera might have been 
better advised to listen to the Jesuits, particularly in the area of 
private properly. 

When de Valera later admitted that Cahill may have been 
influential in specific areas, he was almost certainly referring La 
the Jesuit submission, which he had beeD deliberately misled 
into believing was the work of the author of TIte framework of a 
GhriJlian Jlale. Cahill wrote again to de Valera on 13 November 
1936 with a submission of his own. He stated that he had been 
'delayed unavoidably much longer than' he foresaw.'" This may 
have been a reference to the lact that he had been obliged to 

• submit his work to two censors of his choice from the disbanded 
~ . committee. The material given to de Valera on that occasion I ' was based, as Cahill had indicated, on the Portuguese Constitu-



The Constitutional Revolution 19 

tion. He was still pushing the idea of parish committees in the 
countryside, set up on the basis of the family. In the final 
analysis, Cahill was not particularly influen tial , but de Valera 
may have considered that he owed him more than was actually 
[he case because of the deliberate confusion over the au thorship 
of the Jesuit submission. However, neither Cahill as an indivi
dual, nor the J esuits as an order, had nearly as much influence 
on de Valera as the Holy Ghost Fathers and John Charles 
McQuaid in particular. 

John 'Charles McQuaid and the Constitution 
The official biographers of de Valera, Professor T.P. O'Neill 
and the Earl of Longford, have accurately pointed out that 
McQuaid was very influential in the drafting of ~ertain Article~, 
particularly what were to become Articles 40 to 45. But recent 
archival material also demonstrates the degree to which de 
Valera differed both in philosophy and ecclesiology from his 
friend and neighbour. It was the difference between beinga very 
conservative, traditional Catholic, as McQuaid most certainly 
was, and a liberal Catholic, as de Valera proved himself to be in 
the course of the drafting of the Constitution. 

Since his schooldays at Blackrock College, de Valera had 
many close friends in the Holy Ghost Order. He retained his 
contact with the college while his children attended there . The 
President, J ohn Charles McQuaid, was a friend of the family 
who had performed a very great service for de Valera when he 
had first come to office in 1932. During the Eucharistic Cong
ress, McQuaid had hosted a garden party to welcome the papal 
nuncio, Cardinal Lauri. He had taken expert care of an 
<,wkward piece of protocol for de Valera. The gov~rnor general, 
James Mc~eill, and the government ministers were in a state of 
war." Dc Valera was attempting to abolish the office. Neither 
side could afford to meet for fear of a public inc ident. McQuaid 
saw that both 'fact ions' were introduced independen tly to the 
papal nuncio at the garden party in Castle Dawson." "" 

McQuaid became a friend of the family and he was partlcuJ'
arly attentive to the children at the time of the death of their 
brother, Brian, in a riding accident in February 1936. He was a 
frequent visitor to the de Valera home at Bellevue. Bis visits 
became much more frequent In late 1936 and the first ,four 
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months of 1937. McQuaid worked prodigiously hard. He 
'supplied de Valera with learned notes on theories of authority, 
t~e family, marriage, Catholic social principles, private 
pro~rty and Church-state relations. In the initial stages much 
of th,;'rhaterial submitted was in the form of typed quotations 
from papal encyclicals. 29 But as the drafting progressed, 
McQuaid was involved in the actual formulation of the Articles 
dealing witli·.personal rights, the family, education, private 
property, religion and directive principles of social policy 
(Articles 40 to 45 in the final draft). On the day that the Con
stitution came into force, 29 December 1937, McQuaid wrote to 
de Valera: 

This morning again I said Mass for you at dawn, on the 
eventful day. t am reminded all day of the text in the New 
Testament: 'Many have desired to see what we see and have 
not seen', :so : 

'That was certainly the case in the early months of 1937. 
McQuaid was privy to much of what de Valera was doing. Proof 
of that came in a letter on 17 February 1937: 

I beg to enclose a draft of the paragraphs on free-competition 
etc., which, after much thought, I feel to be more logical and 
compact. I hope the correction will not prove inconvenient. 
In the paragraph on 'share in the land', I have recast the third 
reason, making it more accurately represent the famous 
passages in Quadragesimo Anno and also Rerum Novarum, 
With O'Rahilly's draft [O'Rahilly was Registrar of UCC at 
the time) I feel very disappointed; but, I suppose it was hasty 
and was all that could be done at the time." 

On 8 March 1937, McQuaid wrote enclosing an amendment 
dealing with widows, orphans and the aged: 

It will be noted that I have retained the word support, 
qualifying just claims, because it is unfair to expect, as so 
many do, that the State will be everything. It devolves on the 
family to support - where it can - its own aged members, in 
a spirit of charity. Further, we have, at no point, met the most 
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potent form of social agitation: the unsellied strike. A great 
deal of the venom of Communism could be neutralized, if, 
where strikes do occur, a mode of seltlement, fair to both sides, 
could be found. I venture, therefore, to suggest a small para
graph - which is both correct in social doctrine and capable 
of averting immense evils. 

When the proofs of the Constitution became available on 
9 March 1937, de Valera sent McQuaid a copy. The future 
Archbishop of Dublin took particular pride in ensuring that the 
inverted commas were in the right place: McQuaid wrote to de 
Valera on to March: 'Having been through the text very care
fully, I append a few points for your kind consideration'." 

But perhaps the topic which had taken up most of McQuaid's 
time was the Arlicle on 'Religion, Church and State'." His 
thinking in this area was very heavily innuenced by his teacher 
and friend in religion, Fr Denis Fahey CSSP.'" The lalter was 
not noted for his pioneering work in the world of ecumcnism. 
Neither did he champion the cause of Christian-Jewish dia
logue." Fahey represented a strand of theological thought 
which owed much to the besieged and beleaguered world of 
right-wing French Catholicism traumatised by the connict 
bet ween Church and state at the beginning of the twentieth 
century. McQuaid was not quite as 'singular' in his views, but 
he shared Fahey's hardline position on the relationship between 
Church and state. That rather triumphalist altitude found 
expression in the first draft Article 42, 'Religion, Church and 
State' . 

Religio", Church and Stat'?' 
~~le~ . 

1. The State acknowledges the right of Alm;ghty God to 
public worship in that way which He has shown to be His 
Will . .. 

2. Accordingly, the State shall hold in honour the Name of 
God and shall consider it a duty to favour and protect 
religion and shall not enact any measure that may im·palr . 
its credit. 

3. The State acknowledges that the true religion is that 
established by our Divine Lord, Jesus Christ Himself, 
which He committed to His Church to protect and pro-
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pagate, as the guardian and interpreter of true morality. 
It acknowledges, moreover, that the Church of Christ is 

" the Catholic Church. 
': -i;. The State recognised the Church of Christ as a perfect 

" ~ociety, having within itself full competence and sover
elgn authority, in respect of the spiritual good of men. 

S. (I) Whatever may be ranked under ihe civil and political 
o~der is rightly subject to the supreme authority of the 
perfect society, t~e State, whose function it is to pro
cure the temporal well-being, moral and material, of 
Society. 

(2) The State pledges itself, therefore, in virtue of this 
sovereign authority conferred on it by God within its 
temporal sphere to enforce respect, by itsjust laws, for 
the inalienable rights of the citizen and the family, . 
and to preserve, as best it can, conditions of right . 
social and moral well-being. 

(3) In cases where the jurisdiction of Church and State 
requires to be harmoniously co-ordinated, the State 
may come to a special agrcement with the Church 
and other Religious Bodies, upon particular matters, 
civil, political and religious. 

6. The State guarantees to its citizens freedom of religious 
conviction and liberty to practice their religion, in 
private and in public, having due regard however to 
social order and right morality. 

7. The State pledges itself not to impose any disabilities on 
the ground of religious conviction that would be contrary 
to natural rights and social justice. 

8. Every religious association', recognised by the State shall 
have the righllo manage its own alTairs, own, acquire and 
admi";ister property, movanle and immovable, and 
maintain institutions for religious and charitable 
purposes. 

9. The property of a religious denomination shall not be 
diverted save for necessary works of public utility and on 
payment of just compensation. 

10. Legislation provising State aid for schools shall contain 
no discrimination against schools under the management 
of a particular religious denomination. 
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The similarity of the draft Article to the structure and content of 
the file submitted by McQuaid may lead one to specula te 
whether in fact the Holy Ghost priest himself was not the author. 
There is an earlier draft which has been worked on by de Valera. 
He changed the title of the Article, adding the words: Church 
and State. There were o ther minor amendments made by the 
Presidem but no change in substance.:l7 There is a striking con
trast between the first d raft Article and wha t ultimately evolved. 
The difference, as can be seen by comparing both texts, was 
quite radical: 

Religion'· 

Article 44 
I. (I) The State acknowledges tha t the homage of public 

worship is due to Almighty God. It shall hold His 
Name in reverence, and shall respect and honour 
religion. 

(2) The State recognises the specia l position of the Holy 
Catholic Apostolic and Roman Church as the 
guardian of the Faith professed by the great majority 
of the citizens. 

(3) The State also recognises the Church of Ireland, the 
Presbyterian Church in Ireland, the Methodist 
Church in Ireland , the Religious Society of Friends in 
Ireland, as well as the Jewish Congregations and the 
other religious denominations existing in Ireland at 
the date of the coming into operatio,"! of this Constitu-
tion. . 

2. (I ) Freedom of conscience and the free profession and 
practice of rel igion are, subject to public ,order and 
morality, guaranteed to every citizen . ' .... 

(2) The Sta te guarantees not to endow any religiqn. 
(3) The State shall not impose any disabilities or ril,\ke 

any discrimina tion on the ground of religious profes- . 
sian, belief or status. . __ 

(4) Legislation provid ing State a id for schools shall not ' 
discrimina te between, schools under the management 
of different religious denominations, nor be such as to 
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affeq prejudicially the righL of any child Lo auend a 
school receiving public money withouL aLLending 
religious instruction at that school. 

(5) Every religious denomination shall have the right to 
manage its own affairs, own, acq uire and ad minister 

'\ property, movable and immovable, and mainLain 
institutions for religious or chariLable purposes. 

(6) The property of any religious denomination or any 
edueational institution shall not be diverted save for 
necessary works of public utility and on payment of 
compensation. 

De Valera was to tell the Church of Ireland Archbishop of 
Dublin, George Gregg, that he had neglected to pay much 
attention to that Article because he felt it was relatively easy to 
draft. However, de Valera circulated copies of the Constitution 
priva tely be t ween 9 and 14 March. The printer's record show 
that there were twelve copies of proofs pulled on 9 March. 
Exactly who got copies to look at it is not possible to say. But 
there are people who would have had to rece ive the draft Con
stitu tion. John Hearne was certainly to have got one. Joseph 
Walshe, the Secretary of the Department of External Affairs, 
also got one. Presumably the parliamentary draftsman, Arthur 
Matheson, would also have got a copy. He was a member ofthe 
Church of Ireland and is unlikely to have liked draft Article 42. 
As has been a lready stated, McQuaid was sent a copy - or part 
of the document. De Valera also gave it to a number of other 
trusted friends. 

What emerged as a first draft was the res ult of enormous 
energy and effort. The content was a blending of the old and the 
new. There were significant changes in both substance and form 
from the 1922 document. It had not been just a question of're
bouling'. The document was self-consciously nationalist, 
strongly Catholic in tone and republican in aspiration. The 
influence of Catholic thinking was very evident. But there were 
liberal and conservative currents wiLhin LhaL tradition. In Lhe 
case of the Article on religion, de Valera had a llowed the more 
conservative" trend to dominate. That was a serious difference 
from the corresponding Article 8 in the 1922 ConsLitution. 

Somebody must have pointed out to de Valera the unsuit-
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ability of the draft Article on religion because it was removed 
from the copy circulated on 16 March 1937. But McQuaid did 
not object to this, by letter anyway: 

I am deeply grateful for the draft. It is such ajoy to sec it in 
print; now it remains to see it enacted. It reads very well. I 
think I note already the few changes made." 

Political and administrative reaction 
On 12 March 1937, the Executive Council met and discussed 
general procedure in regard to the enactment of the new 
Constitution. It was agreed that the draft should be submitted to 
D<iil Eireann for approval, the procedure for its consideration 
by the D<iil being that applicable to a Bill. If approved by the 
D<iil, the draft would be submitted to a plebiscite to be held at 
the same time as a general election. It was agreed also that the 
Constitution would come into operation eilher on the day 
following the expiry of a six-month period or on an earlier day as 
might be fixed b'ya resolution of the chamber of deputies elected 
at the general election on the polling day, which was to be the 
same day as the plebiscite. Authorit y was given to prepare legis
lation for the plebiscite. 

On 16 March, the printed text was distributed confidentially 
to members of the Executive Council and to other selected 
persons, including the President of the High Court, Conor 
Maguire, High Court judge, George Gavan Duffy, and 
Supreme Court judge, James Geoghegan. De Valera invited 
reaction from government departments and from his colleagues. 
As noted, the Article on religion had been removed. It was 'in 
blank' and was to stay that way until the last wee)< in April. It is 
not known what happened at the Executive CouI)cil meeting 
when the text was discussed. De Valera may have been given a 
mandate to secure a formula that was to stop far short be estab
lishing the Catholic Church. Sean MacEntee gave ' me. that 
account of what had happened at an Executive Coulleil 
meeting, where the document was warmly received.'w '-" 

When ministeria l, departmental and other comments had \ 
been received, de Valera se t up a committee to 'examine and~ 
revise the draft in the light of these observations, and generally. , 
to advise him on both the sche~e and the text of the constitu-
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lion '.~ Four civiJ servants were appointed; Maurice Moynihan, 
Secretary to the Executive Council, acted as cha irman. The 
"ihers were: John Hearne, legal adviser, Department of Exter
nlll.' Affairs; Philip O'Donoghue, legal adviser, Allorney 
General'.s Department; and Michael McDunphy, Assistant 
Secretary in the Department of the President. According to a 
memorandum, drawn up on 30 December 1938 by Paddy Ken
nedy (Assisrant Secretary to the government from 1938 to 1947), 
the commiltee 'were in constant touch with the President'. They 
met 'without a break, up to the end of April, some of sittings 
lasting until midnight or later'. 41 

The chosen method of proceeding enabled de Valera to keep 
the drafting process under his personal control. He had en
trusted the work of completing the Constitution to a small 
group, made up of the best civil 'servants of the,ir generation. At 
no stage did he plan to hand over the drafting to a constitutional 
commillee on the 1922 model. He wanted to avoid any possib
ility of leaks or political divisions within his own party. The 
various government departments responded to the tasks of com
menting with varying degrees of enthusiasm. The DeparLment 
of Industry and Commerce, where Sean Lemass was Minister, 
submitted nothing, whereas the Department of Finance went to 
the other extreme. The Secretary of the department, J.J. 
McElligott, a veteran of the GPO garrison in 1916, commented 
extensively and was extremely critical of some draft Articles. 
McElligott was particularly critical of Articles I and 3 dealing 
with the nation and the national territory. He objected to the 
fact that these Articles dealt with the nation as distinct from the 
state, a distinction, he argued, that many political scientists 
would not accept. The claim would be described, he stated, with 
justification as a fiction and one that would give offence to 
neighbouring countries with whom 'we are constantly pro
testing our desire to live on terms offriendship'. He didn't think 
it was clear that the country was on safe ground from the point of 
view of international law in claiming sovereignty and jurisdic
tion over land 'recognised internationa lly, dejure a nd de facto, 
as belonging to another country'. 42 

In commenting on the 'second revise', McElligott was even 
harsher in his criticisms. He found the revised Articles (Ito 4) 
less emphatic and aggressive in tone. But the claim to territory 
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'which does not belong to us' gave 'a permanent place in the 
constitution to a claim to" Hibernia ITTedenta".' McElligOll found 
' the parallel with Italy's historical allitude to the Adriatic sea
board beyond its recognised seaboard striking'. His comments 
were not heeded. As McDunphy minuted on reading the 
memorandum: 'This is a matter ofpolicy'.4:s 

McElligoll was the only official to make any reference to the 
absence of the Article on religion. In his comments on the 
'second revise' he had minuted, 'We are still without the article 
dealing with Religion, Church and State. It is most important 
that as much time as possible should be available for consi-dera
lion of its terms'. When that was written, sometime after 
10 April, de Valera was very much aware of the delicacy and 
difficulties presented by trying to find a wording that would 
satisfy everybody. He conducted his quest for an acceptable 
religious formula independent of the constitutional commillee 
as a body. He may, however, have had help from indi.vidualson 
that commillee. The small committee had more than enough to 
contend with. They had sifted the comments from all quarters. 
On I April the first revise was in printed form and in the hands of 
the President. Copies were given to the members of the' com
millee and other selected persons, and the process of re
examination commenced. This was done without further refer
ence to departments, whose observations had already been 
exhaustively considered in connection with the original draft. 
The second revise was circulated to government ministers and 
others on 10 April and the returned submissions were reviewed. 

While the constitutional commillee was examining and 
revising, de Valera continued in the last weelf of March to get 
lellers and submissions from McQuaid. On 21 M;lrch McQuaid 
sent a few emendations. His leller is of interest, although it is not 
clear which section of the Constitution he is referring to: , 

It occurs to me that for the interpretation of all this section one 
must presume as a cause of just interpretation : ... '. 
(a) that the natural sense of the words will be maintaindl. 
(b) that the mind of the legislator will be duly regarded. ,. 
(c) that moral - not mathematical - possibility will be .. 

envisaged. 
Otherwise, any private citizen - or indeed, jurist - could 
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drive a ny law or any interpretation of law to an impossible 
conclusion 'concerning the obligations of the State." 

O~' ~2 March 1937, McQuaid wrote again about 'the case we 
discussed'. The statement that he was sending was 'a combina
tion of t\vo more Papal pronouncements! So we are in good 
company' . He asked de Valera to note tha t the had 'put in the 
rational and'Christian concept of work'. He sent two letters on 
Holy Thursday;·25 March 1937. He apologised for being 'some
what la te ' with his submission: '1 enclose the more useful 
excerpts connected with Religion. There are a few more valu
able ones, but they can follow'. Later that day, he sent 'with 
great pleasure the remaining dossier, point by point, for the 
Family, Education and Private Property' . He added that 'by to
night 1 hope to have Church and State all typed' . On Good 
Friday, 26 Ma rch 1937, he sent 'the last of my dossier: with the 
sincere hope that it will prove o'f some avail. What of the Secret 
Societies clause? I hope you are not too tired after these nights of 
labour; a nd that all goes well'. On 27 March, McQuaid wrote: 
'This letter is unusual from me: it is only one of good wishes fora 
peaceful Easter. I hope you will soon draw breath - whatever 
breath my friends, the jurists, will have left you'. O n 31 March, 
McQuaid made another submission: '1 think the enclosed is safe 
and sure'. In a postscript, he asked: 'Perhaps you will have the 
sheet of suggestions on Art. 41, by this evening. 1 can work on 
them too' . 

At this time, de Valera was casting around to find another 
draft-Article on religion. McQuaid may have tried hard to dis
suade him from jettisoning the original Article, wh ich came so 
closely to the priest's ideal. The need to formulate an a lternative 
to the draft Article on religion, Church and state may have 
induced de Valera to look more sympa thetically a t Article 8 of 
the 1922 Consti tution . However, the matter was sufficiently 
se rious for de Valera to risk showing the papal nuncio, Paschal 
Robinson, the results of his ·labours. 

On Saturday, 3 April 1937, de Valera called to see the nuncio 
at his residence in the Phoenix Park. He brought with him three 
documents, marked A (original religious Article), B (modified 
religious Article draft formula) and C (preamble). The differ
ence between draft A and B was that sect ion 2 had been 
reduced to: 
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Accordingly, the state shall hold in honour the Name of God 
and shall consider iL a dULy Lo favour a nd protect religion. 

Section 3 had also been changed: 

The State acknowledges that the true religion is that estab
lished by our Divine Lord, Jesus Christ Himself, which He 
committed to his Church to protect and propagate as the 
spiritual guide of men and the guardian of right morals. 

Sections 4 and 5 were deleted. The old section 6 became tlie new 
sec Lion 4, and the last line was changed to read: 'having due 
regard however La public order and morality' . There was an 
interesting change in the old section 7 (now 5): 

The Stale guarantees not to impose any disabilities on the 
ground of religious conviction that would be contrary to 
natural rights a nd social justice, nor , hall the StaLe place any 
barrier to employmen t in the public service on such a ground. 

The old section 10 became th~ new section 6 and remained un
changed. What is of particular interest about these changes is 
that they are made in Eamon de Valera's handwritin~. The 
nuncio was shown both versions of the religious Article. 4

., In his 
own minute of the meeting, the President explained his 
dilemma: 

... explained that I was being urged to put in something like' I 
of A, but it would be quite impossible; that I wished to go as 
far as it was at a ll practicable, but could only go that far. I and 
2 would cause no difficulty in Document B(3) was a suggestion 
but would leave the matter still in the air but would inevitably 
be pushed e ither backwards or forwards. Was personally in 
favour of leaving it oul. The nuncio agreed." . ,_ 

That section quoted above is crossed out in the copy of d~aft 
Article on religion (B) which is on file. De Valera left a cQPY of, . 
the amended Article (B) with the nuncio. .. 

When de Valera said that he was going to see Dr Edward 
Byrne, Archbishop of Dublin, the nuncio told him tha t Cardinal 
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.. MacRory was going to be in the city on Monday for a meeting, 
- t1re_ f~llowing day, of the Episcopal Standing Committee. 
Ro~irrson gave more than a piece of information. It was both 
protocol and prudent to see Armagh before Dublin. The nuncio 
saved de Valera from making a bad mistake. De Valera agreed 
to see Mac Rory. They met at six on Monday evening at the 
nunciature in the Phoenix Park. Very little is known about the 
content of the·'discussion. But de Valera has minuted: 

.. 
He [the cardinal] felt that omission of any mention of the posi
tion of the Catholic Church would cause considerable diffi
culty and cause me to be attacked. He would himself not 
attack, as he understood the difficulties47 

The nuncio had been left with a copy of the revised Article on 
religion. Whether he showed it to the cardinal, or discussed its 
contents with him, is impossible to know. It is most likely that he 
did not do so. By Monday, 5 April, de Valera had a new version, 
which had dropped the section 3 that both the President and 
nuncio felt ought to be removed. That left no specific mention of 
the Catholic Church in the latest draft on religion. That was un
likely to suit MacRory, whom de Valera had known since their 
time on the stafT together at Maynooth. They knew each other 
quite well but there had been difTerences of opinion, particularly 
in 1932 around the time of Patrician celebrations. The cardinal 
was much more opposed to de Valera's liberal attitude than he 
was prepared to admit. He had had sufficient time to sketch out 
an alternative formula on nunciature notepaper: 

The state reflecting the religious convictions of 93 pc of its 
citizens acknowledges the Catholic religion to be the religion 
established by Our Divine Lord Jesus Christ; while 
guaranteeing at the same time to all its citizens the fullest 
Ii bert y to practise their religion in public and in private, with 
due regard however for public order and morality.'" 

The meeting ended inconclusively. De Valera 'pointed out the 
difficulties of such a draft'. His worst suspicions had been con
firmed. The Cardinal had indicated that there could be diffi
culties although 'he would himself not attack'. There was no 
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promise of his being positive and supportive. MacRory'srefusal 
to lead, even in the event of an attack on the government from 
sections of the Catholic Church, had serious implications for de 
Valera. The same evening, de Valera took the preamble and the 
draft Article on religion to Drumcondra where he met Arch
bishop Edward Byrne. According to de Valera's own account, 
'[Byrne] liked the preamble immensely, and with the preamble 
was prepared to sec, if I thought it necessary, omission of the 
Catholic Church as such' 49 In final form the preamble read as 
follows: 

BUNREACHT NA hEIREANN 

In the Name of the Most Floly Trinity, from Whom is a ll 
authority and to Whom, as our final end, all actions both of 
men and States must be referred, 

We, the people of Eire, 
Humbly acknowledging all our obligations to our Divine 

Lord, J esus Christ, Who sustained our fathers through 
centuries of lrial) 

Gratefully remembering their heroic and unremitting 
struggle to regain the rightful independence of our Nation, 

And seeking to promote, the common good, with due 
observance of Prudence, Justice and Charity, so that the 
dignity and freedom of the individual may be assured, true 
social order attained, the unity of our country restored, and 
concord established with other nations, 

Do hereby adopt, enact, and give to ourselves this Constitu
tion. 

An early draft differed sign ificantly. (!Lalics sho~ where changes 
were made.) . 

BUNREACHT"o 
" , 

IN THE NAME OF THE MOST HOLY TRI~ITY, 
from Whom is all authority and to Whom, at our final ent!., all 
actions both of men and States must be referred. '. 

WE, THE PEOPLE OF EIRE, Motherland of the Irish Racc. 
HUMBLY ACKNOWLEDGI:"fG all our obligations to 

our Divine Lord, Jesus Chris\,for /l'hose worship ollr fathers have. 
endured so ma'!)' centuries of pain. 
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9 RA TEFULL Y RECA LLING the heroic and unremItting 
struggle. especially in these laller times, to regain the rightful 
'iI:!dipendellce of our Nation, 
'~ND SEEKING to promote the common good by due 

observance of the Christian principles of Prudence, Justice and 
Charily, whereby the dignity and freedom of the citizens may be 
rightfully secured and true social order adequately established and 
mm'nlained. "" 

DO Nowt:ONFJRM, ENACT, and PROCLAIM this our 
CONSTITUTION, 

De Valera took a persona! interest in this section and minuted 
tbe changes through the various stages, He changed 'for whose 
true worship Our fathers have endured so many centuries of 
pain' to 'who kept our fathers constant in their faith thro[ ugh] 
centuries of trial''' after showing the preamble to the nuncio on 
5 April. (The phrase is underlined in the copy taken by de 
Valera to the Phoenix Park. ) In a further redraft, made on 
7 April, de Valera settled on the formula 'who sustained our 
fathers th ro[ugh] centuries of trial' .''' In the final section, su b
stantial changes were made. The phrase ' the Christian prin
ciples' was dropped and the line 'the unity of our country 
restored and concord reached with other nations' added. '" 
Further amendments were made on 9 April. The phrase 
'Motherland of the Irish race' was dropped. By 10 April, the 
preamble was in final form. It satisfied the most rigid Catholic 
criteria.'" The difficulty was to win support for it from the other 
Churches, 

Building consensus: discussions with the Churches 
The preamble was not de Valera's major concern during the 
second week in April. He had to work out how to prevent a 
fundamental difference of principle between the cardinal and 
himself from developing into a public row that would inevitably 
involve the other Churches. He had problems with the cleric 
who had been most helpful to him in the drafting of the original 
article, On 5 April, McQuaid sent de Valera a letter outlining a 
modification to the by-now-rejected Article: 
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I beg to enclose herewith an amendment to Paragraph 6 -
which seems to me better, for it more explicitly distinguishes 
between State-respect for individual choice in things religious 
and state-tolerance of differing forms of worship: two different 
aspects of religious tolerance. The original was quite correct: 
this form is less open to an accusation of being inaccurate. 
And on this particular question very acute writing has been 
done:15 

By that date, de Valera had diverged significantly from 
McQuaid and he was thinking of how best to change the 
formula. 

De Valera had been buoyed up by his meeting with Arch
bishop Byrne, who took a much more helpful line on the Article 
on religion, leaving it up to the President as to whether he would 
include special mention of the Catholic Church or nol. On 
Tuesday, 6 April, the day after he had been to Drumcondra, de 
Valera thought' over the problem. It occurred to him 'that we 
might put in a clause recognising the fact that the Catholic 
Church was the guardian of the faith of the majority of the 
citizens'." On 7 April, a re-draft was made and the changes are . 
in de Valera's own hand. In another working draft, probably 
made around 8 April, an amendment to section 2 can be found 
scribbled in the margin: 'the Spec. pos. of the Cath. Church'. 
Wrillen in pen between sections 2 and 3 is the fOllowing: 'recog
nises the Cath. Church as the guardian of the faith professed by 
the great majority of the citizens but guaran. etc'. That was to 
read as part of section 3. When it emerged in final form later in 
the week, the above had become section 2, and section 3 had 
been replaced by guarantees to a list of named. Churches:" By 
the following Sunday, II April, de Valera had Irnalised a new 
draft of the religious Article. It does not seem likely that the 
President submitted the problem to the constitutional com
millee. But people working on that committee, such as. John 
Hearne and Maurice Moynihan, may have been consu~ed 
individually. Dc Valera was certainly centrally involved:;n the 
drafting process. He was to tell Cardinal MacRory that 'ihe. '. 
lawyers have not seen the draft and may want some changes' in ., 
the phrasing' :\8 

The new draft was considerably more liberal than either the 
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firS.! or second versions. It was to remain substantiall y the same 
unt!1 about 20 April when further changes were made. As pre
sented to various political actors on 10 April, this Article read: , 

ReligiOl1:" 
l. The, State recognises that public worship is due to 

Almighty God. It shall hold His name in reverence and 
sha ll resp, ct and honour religion. 

2. The State ~~cognises the special position of the Catholic 
Church as the guardian of the Faith professed by the great 
majority of the citizens. 

3. The State also recognises the Church ofIrel and, the Pres
byterian Church, the Methodist Church, the Hebrew 
Congregation, and the other religious denominations 
existing at the date of the coming into operation of this 
Constitution as the guardians of the Faith of their 
respective communities. 

4. Freedom of conscience and the free profession and practice 
of religion are, subject to public order and morality, 
gua ranteed to every citizen. 

5. The Stale guarantees not to endow any religion, and shall 
not impose any disabilities or make any discrimination on 
the ground of religious profession, belief or status. 

6. Lcgislation providing State aid for schools shall not 
discrimina te between schools under the management of 
different religious denominations, nor be such as to affect 
prejudicially the right of any child to attend a school 
receiving public money without attending religious 
instruction at that school. 

7. Every religious denomination sha ll have the right to 
manage its own affairs, own, acquire and maintain institu
tions for religious or charitable purposes. 

8. The property of any religious denomination or a ny educa
tiona l institution shall not be diverted save for necessary 
works of publ ic utility and on payment of compensation. 

The d rafting of this Article was carried on in grea t secrecy. It is 
unlikely that many of de Valera's fellow ministers knew of what 
was happening. When, for example, I showed a copy of the first 
draft Article on religion to Sean MacEntee, he told me that he 
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had never laid eyes on it before. However, on that occasion, I did 
detect a certain suppressed anger in the old politician. He may 
have suspected what was going on, but he never knew. 
MacEntee was Minister for Finance at the time.60 

On 10 April, de Valera called on the nuncio, who promised to 
see the cardinal. The same day he went to see Archbishop Byrne 
in Drumcondra and later he saw Dr Irwin of the Presbyterians. 

Sean T. O'Kelly, the Vice-President, took copies of the pre
amble, the Article on religion, and an explanatory note to the 
nuncio on Sunday, II April 1937. According to a minute in de 
Valera's hand, 'The nun. to meet cardinal at some pt. on our 
territory this Sunday afternoon'. 61 It is not clear whether Robin
son went alone to see the Cardinal or whether he was accomp
anied by Sean T. It is possible that he might have been because 
one of the documents is minuted by de Valera 'further points 
given verbally to S. T.' 62 

Robinson had in his possession the redrafted Article on relig
ion and an explanatory note. Section 2 of the Article on religion 
was underlined in two places by de Valera, for the benefit of the 
cardinal: 

2. The State recognises the special position of the Catholic 
Church as the guardian of the Faith professed by the great 
majority of the citizens. 

De Valera explained in the prepared note that the lawyers had 
not yet seen the draft and would probably want some changes. 
The word 'denomination' might be regarded by them as unsuit
able, but the 'substance would be unchanged' . He explained 
that the phrasing of Sections 3 to 8 were those of the 1922 Con
stitution. Section 7 was new. De Valera felt thai ·the principal 
bodies mentioned in section 3 might refuse their consent unless 
the words underlined in section 2 (as above) were omitted. In 
that case, the question to be decided was whether sections2 and 
3 were to be retained as modified or were to go 'altogether,-

There are very strong reasons for getting into the Constitutiim' , . 
explicit mention of the Churches, with the Catholic Church .. 
in the premier position - the opportunity may not recur. The. 
combined influence of the Churches will be united against 
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atheism; the Church ofIreland and the Presbyterian Church 
\ life;. like the Catholic Church, all-Ireland bodies in their 

'organisation , and are powerful aids to prevent partition from 
Being made complete or permanent. . " 

De Valern felt that the above reasons 'urge that we should be 
willing to make some sacrifice if they become the ,ine qua non of 
agreement'. lie was sure that 'to insert sections two and three 
without agree~"nt would stir up a whole sea of trouble: a reli
gious controversy at this time would be most unfortunate'. 
Quite astutely, de Valera then went on to mention the sen
sitivity of the preamble: 

As regards the Preamble, many are sensitive because of its 
religious character. The mention of our Divine Lord's name 
they think is more suited to a Church document than to a 
Constitution, and fear that jt may give rise to charges of 
hypocrisy or pharisaism. This could all be met jfit were gener
ally known that the competent ecclesiastical authorities had 
approved of the religious partY 

However, the meeting did not go particularly well. MacRory, 
who had expressed his reservations on 5 April, had not under
gone any metanoia in the meantime. De Valera met the nuncio 
later that same evening in the home of Sean T. O'Kelly. Robin
son, according to de Valera, 'reported that Cardinal was quite 
pleased but disliked the last three lines of 3 and suggested they 
should be omitted'. 

De Valera argued with the nuncio 'over the difficulties'. He 
made the point that 'we must have [Jet is written above this 
word] the other person's point of view', although, it appears 
from de Valera's earlier conversa tions with Robinson, the 
nuncio tended to agree with him. The fact that the Cardinal 
Archbishop of Armagh had difficulties with perhaps the most 
sensitive section of the religious clause dealing with the other 
Churches placed de Valera in a very awkward situation. No 
matter how much the nuncio tended to agree with de Valera, he 
could not appear to be partisan. 

On Monday, 12 April 1937, de Valera was confronted by 
what is termed in more contemporary parlance a 'worst·case 

, 
--' 
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scenario'. He had not yet begun to consult the other Churches 
and already there was the possibility ofa confrontation with the 
Catholic Church - or, at least, with its leader. There was the 
further prospect of the other Church leaders not accepting the 
wording 'the special position of the Catholic Church'. De 
Valera called on the. Church of Ireland Archbishop of Dublin, 
Dr G.A.F. Gregg. The latter wrote in his diary: 'Mr de V calls 
and speaks three quarters of an hr. in regard to religious clauses 
of the new constitution'. 64 The urbane Gregg proved very help
ful to de Valera. The President emphasised that: 

our Constitution should win the respect of all sec tions of the 
Community, and that thc members of all Churches should, if 
possible, be satisfied. But here was my difficulty. I knew that 
some members of our Chureh objected to being called Roman 
Catholics, whilst many in your church objected to being 
called non-Catholics or Protestants. 

When the President discussed his difficulties over finding the 
correct names for the Churches, Gregg suggested he adopt the ' 
simple device of using the term by which each Church describes 
itself. Consulting a volume of the' Decrees of the Council of Trent 
in his study, Gregg read out: 'Holy Catholic Apostolic and 

, Roman Church'. That was how the Catholic Church was des
cribed in the Constitution. Church of Ireland was to be used to 
describe Gregg's own Church. De Valera had made progress. 
The Church of Ireland view on the 'special position' phrase 
remained open. De Valera may not have laid too much 
emphasis on it at that time. 

De Valera called on the nuncio at his residence, but the re is no 
information about what transpired. Later t~at day, the 
President saw Dr Irwin of the Presbyterian Church, who was to 
report back to the Moderator designate in Belfast. ',. 

On 13 April, de Valera was in contact by phone with the nunc(o. 
He saw W.H. Massey, President of the Methodist Church ih 
Ireland, later that day. That meeting went particularly 'wei!. " 
The wording of the preamble and the Article on religion were '. 
the same as those shown to the cardinaL On 15 April, Massey 
wrote to 'My dear President': he had consulted, in confidence, 
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two of 'our most prominent and innuential men' on the subject 
'. ~aller of the interview with de Valera. Massey confirmed the 

positive views he had already expressed to de Valera: 'We find 
n~'tbing e ither in the substance or wording of the sections sub
milted to which we could fairl y take exception ' . He pointed out 
that the",fficial title of the Church of which he was the head was 
'The Methodist Church in Ireland'. Massey stated that 'we are 
not sensitive' (>n the matter of the phrase 'the Catholic Church'. 
The Methodists were: 

quite satisfied that it should be used as the official title of the 
Church of the great majority in this country, so long as it is not 
used in any deliberately exclusive sense. The succeeding para
graph in the draft copy in which the other 'Churches' in this 
country are 'recognised' as such removes any doubt on this . 
point. 

Massey then expressed his appreciation for ' the courtesy and 
fairmindedness' shown by de Valera 'in arranging far our inter
view, and seeking to understand our point of view, and where 
necessary to meet, if possible, our reasonable wishes'.65 

On Wed nesday, 14 April, de Valera met Dr Irwin again. Two 
days la ter, he met Dr Irwin, the Moderator of the Presbyterian 
Assembly, F.W.S. O'Neill, and the Moderator designate, John 
Waddell , who travelled from Belfast for the meeting. The three 
were shown the preamble and the Article on religion, which 
the y were allowed to take away. The documents were later 
returned'6 But how did this meeting turn ou t? 

When F. W.S. O 'Neill received his copy of the published Con
stitution, he wrote to de Valera, olTering 'my best thanks for 
your very cordial reception of our unoffi cial delegation, and for 
your very sympathetic attitude to our observations. All three of 
us were impressed and pleased'. He informed de Valera that 
there would be an hour-long broadcast on 7 June of the opening 
of the Presbyterian General Assembly. In his address as out
going Moderator, O'Neill proposed to 'make gra teful reference 
to the Preamble of the Constitution and the section on 
Religion'." 

One of the most notable features of de Va lera's consultations 
with the other Churches was his success in confining discussions 
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very largely to the preamble and the Article on religion. He 
appears to have been able to assuage any more general fears the 
Churches might have had. The wider discussion on the philo
sophical and religious ideas underpinning the rest of the docu
ment did not arise. At one level at least, this reflected a high 
degree of religious consensus in the country. It also reflected the 
hierarchical nature of Irish democracy and the marginalised 
existence of the religious minorities in a society that was over
whelmingly Catholic in culture and ethos. The fact tha t de 
Valera troubled himself to consult the heads of the various 
Churches was an unprecedented gesture in the history of the 
state. The unsolicited visits to the leaders of the minority 
Churches generated considerable goodwill. The Irish political 
culture of the 1930s is not noted for its tolerance and ecumenism. 
The explicit mention of the Jewish congregations in the Article 
on religion was a deliberate challenge to the anti-Semitism of 
the vociferous supporters of right-wing Catholic thought.'· The 
framing of Article 44 on religion, in particular, helped de Valera 
face up to the latent sectarianism and basic intolerance in sec
tions of Irish societ y. 

If de Valera was making progress with the minority 
Churches, his difficulties with the leader of the Catholic Church 
remained acute. Nevertheless, the President had the controver
sial sections redrafted by 14 April to read: 

2. The State recognises the special position of the Holy 
Catholic Apostolic and Roman Church as the guardian of the 
Faith professed by the great majority of the ci tizens. 

3. The State also recognises the Church ofIreland, the Pres
byterian Church in Ireland, the Methodist Chur.ch in 
Ireland, the Jewish Congregations, and the other religious 
denomina tions existing in Eire at the date of the coming 
into operation of this Constitution.69 

, 

. '. 

These changes followed upon Gregg's recommendation. ' " 
The decision to change the Article on religion so radically 

from the first draft was a bitter disappointment to the man who 
had done most to shape its original content'. J ohn Charles 
McQuaid was angry and upset. 70 At the time, de Valera was 
under a considerable amount of pressure and may not have wel-
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comed the generous daily attentions of McQuaid. However, 
-\ psy~hological factors alone are not sufficient to explain the gulf 

~tween the two men .in mid-April. There were profound 
eccl.,esiological and political differences separating de Valera 
and McQuaid. Although it may not have been known to either 
cleric, ' MacRory was in the same camp as the Holy Ghost 
Father. The sage -remark of Dr Leon 6 Broin about Dr 
McQuaid applies equally to the cardinal: 'Dr McQuaid was a 
native of Cootehill in Co Cavan and carried to Dublin with him 
the antagonisms of the Border area'. 71 (In the case of Dr 
McQuaid, the influence of conservative French Catholicism 
ought also to be added. ) 

De Valera had received over fifty pages of notes from John 
Charles McQuaid, which have been referred to earlier, as back
ground for the drafting of Articles 42 (this became 45 ) and 44 in. 
the final document. It may have been the President who marked 
the following passage from: Leo XIII's Immortale Dei In 

McQuaid's notes and wrote 'very import[ant] beside it: 

Nor is there any reason why anyone should accuse the 
Church of being wanting in gentleness of action or largeness of 
view or of being opposed to real and lawful liberty. The 
Church indeed deems it unlawful as the true religion, but does 
not, on that account, condemn those rulers who for the sake of 
securing some great good or of hindering some great evil, 
tolerate in practice that these various forms of religion have a 
place in the State. And in fact the Church is Wont to take 
earnest heed that no one shall be forced to embrace the 
Catholic faith against his will, for, as St. Augustine wisely 
reminds us, 'Man cannot believe otherwise than of his own 
free-will',72 

There is another passage from the same encyclical which de 
Valera would have found useful had he read it in full: 

The Almighty, therefore, has appointed the charge of the 
human race between two powers, the ecdesiastical and civil, 
the one being set over divine and the other over human 
things. Each in its kind is supreme, each has fixed limits 
within which it is contained, limits which are defined by the 
nature and special object of the province of each, so tha t there 
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is, we may say, an orbit traced out within which the action of 
each is brought into play by its own native right'." 

De Valera may have had occasion to dwell upon such 'let out' 
clauses as the two quoted above while he grappled to overcome 
McQuaid's rigid outlook. In an undated letter, which may have 
been sent arouhd that time, the Holy Ghost father interpreted 
Leo XIII's thinking for de Valera in a not unhelpful way: 

Hence the societ y and the Government ought per se to profess 
the Irue Faith and legisla te in accord with it ; per accidens it 
may not be pr.udentially possible to have that public admis
sion. This seems to me the meaning of Leo XIII. Of course, 
once the State acknowledges God's right to public worship, it 
cannot be secular even if it be not Catholic. And when the 
State legislates according to natura l law, of necessity, it legis
lates according to Catholicity, because the latter is the guard
ian of naturallaw,H 

Although McQuaid was opposed in principle to the new 
approach which de Valera had adopted, there was one further 
change in Article 44, in section 1.3, that may have triggered fric
tion between the two men. After de Valera had spoken to the 
leaders of the minority Churches, he may have felt obliged to 
insert 'The Sta te also recognises the other Christian Churches, 
namely, ... etc'. In McQuaid's view, some of those Churches 
had denied the divinity of Christ and were heretical. That is, 
however, my interpretation of how he would have reacted. Fr 
Farragher statcs that 'one rather heated discussion on this 
matter' took place in de Valera's house at Bellevlle on 14 April. 75 

De Valera telephoned the next day. He may have'loeen attempt
ing to patch up differences, but his call only compounded the 
problem: " . 

, 
It was kind of you to phone and I am grateful. At the tifir, I 
was surrounded by people and could not say more than I d~d, 
in a bald way. I do not judge myself so indulgen tly as you,have , . 
done. I was clearly at fault and I am sorry ' for it. 76 " 

McQuaid sent de Valera a second note later that. day, 
apologising for the previous night: 
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I fear that my many notes and papers must have only 
. bothered you these last ten days. But it occurred to me as I 

·.,said Mass this morning that last night I may have so shown 
my disappointment as to seem wanting in courtesy. If I did in 
the' least way, I am very sorry for it. Should I be able to serve, 
now 'i}r in the future , even to a small degree, I should like to 
think that you will not hesitate to ask me and to believe that I 
bow willingly to those who are placed above and who give 
their decisio"ns. 77 

The last line could be a reference to de Valera acting in his capa
city as PresidenL But it may also refer to high ecclesiastics in the 
Catholic Church. At the time, that could only be Archbishop 
Edward Byrne. McQuaid may also have been referring to both 
spheres of power. 

However it would be quite incorrect to concit,de that this was 
a rift in friendship. The annoyance disappeared but the funda
mental ecclesiological dilTerences remained. 

The fact that Byrne bad sided with de Valera against 
MacRDry was a substantial factor in favour of tbe government. 
But the opposition ofbDth McQuaid and MacRory, on a maller 
of principle, signified tbe widespread support tbat could be 
summoned 'in defence' of the Catholic Cburch. It was against 
tbat background of uncertainty tbat de Valera decided upon the 
need to seek cla rification from a higber autbority. 

The tbeory that the desire to include the pbrase 'tlte other 
Christian Churches' triggered tbe row with de Valera cannot be 
proved conclusively. I did not say that it was the cause oftbe 'con
frontation' but ' it may have been the point beyond which 
McQuaid was not prepared to go. The timing also supports this 
view. The draft Article, dated 14 April, does not contain that 
phrase. When Josepb Walshe, the Secretary of the Department 
of External AlTairs, was sent to Rome on Friday, 16 April, he 
took a copy Df the 14 April draft. However, his final instruction 
read: 

To get permission tD phrase ARTICLE 3 so as to include the 
phrase 'Tbe State also recognises the other Christian 
Churches, namely, etc.' 

In otber words, de Valera had taken the drafting process a stage 



The Constitutional Revolution 43 

further late on 14 April. He had a difference of opinion that 
night with McQuaid, which led the clergyman to send two 
letters of apology. De Valera, therefore, anticipated that 
MacRory would also have strong objections to the latest change 
in the Article. The Vatican had already been made aware of the 
cardinal's position. The basic dilemma was how to pre-empt a 
Church-state crisis on the matter. At very short notice, prob
ably on 15 April, it was decided to send Walshe to Rome. There 
was not the time to retype the full draft Article on religion so as 
to include the phrase so repugnant to McQuaid. 

Joseph Walshe and high diplOlnacy at the Vatican 
The decision to send the Secretary of the Department of 
External Affairs, Joseph Walshe, to the Vatican on Friday, 16 
April, could only have been taken very reluctantly by Eamon de 
Valera and his advisers. The historical experience of the Fianna 
Fail leadership with Rome had cautioned minimal contact as 
far as domestic Irish politics were concerned. Pius XI had not 
shown himself to be particularly friendly towards Irish national
ism. The memory of the would-be peace-maker, Monsignor. 
Salvatore Luzio, sent by the Pope in 1923 to try and end the civil 
war, still rankled with certain members ofFianna Fail. 78 There 
were residual suspicions that the Vatican was pro-British. 
Therefore, de Valera had no reason to feel conlident about the 
Vatican's political judgment as far as Ireland was concerned. 
Since coming to power in 1932, the Fianna Fail government had 
realised the necessity to dispel as far as that was possible the 
known doubt that the 'republican' de Valera's name evoked at 
the Vatican. The Eucharistic Congress, which was held in 
Dublin in 1932, helped change de Valera's inte~national profile 
in a positive way." This was followed by an oflici.al visit to the 
Vatican during Holy Year in 1933 when it was evident that the 
Irish President had not yet won fully the Confidence'pf senior 
officials of the papacy. Further efforts were made to cou';t~ract a 
negative outlook by a succession of ministerial pilgrimage~.:fhe 
Vice-President, Sean T . O'Kelly, was generally entrusted by' de 
Valera with the task of establishing beLler relations in that. area. 
His visit in 1933 with the Irish national pilgrimage proved to be 
a diplomatic success. When P.J. Little, parliamentary secretarx 
to the President, visited Rome in December 1933, with a party 
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\ of Brancardiers, ,Walshc wrote to the Irish charge d'affaires, Leo 
'.. T. McCauley, pointing out the importance of securing a private 

al)oience: . . , 
It -is important to bring to the Holy Father's notice that more 
members of the Irish Free State Government have gone to 
Rome lor the Holy Year than of any other Government in the 
world. th~ private audience is therefore essential. 80 

In retrospect, Walshe's admonition to McCauley sounds rather 
gauche. That was his diplomatic style. But the extreme nature of 
the claim reflected de Valera's policy concern to engage in 
confidence-building exercises with the Vatican. The danger of 
allowing unfounded suspicion to linger might have damaged 
Irish interests at a future date. Between 1933 and 1937 Irish 
interests were protected in Rome and government policy helped 
slowly reassure the doubters at the Vatican regarding Fianna 
Fail's religious orthodoxy. Betw~en 1934 and 1940, Irish diplo
macy at the Vatican was in the able hands ofW.J.B. Macaulay 
(not to be confused with the other Irish diplomat, Leo T. 
McCauley). 

Against this historical background, it could only have been 
with the greatest reluctance that de Valera decided to send 
Walshe to Rome on 16 April 1937. But the conflicting positions 
within the Catholic Church, in that small circle taken into de 
Valera's confidence, had potentially dangerous political 
consequences. Were the substantial differences over the wording 
of the religious Article to become public, the chances of having 
the Constitution passed in a plebiscite appeared remote. The 
fear ora public controversy over the religious clause of the Con
stitution, led by an influential sector of the Catholic hierarchy 
and supported by the Church Mililant, outweighed the risk of 
having the Walshe mission end in disaster. It was a calculated 
risk. Undoubtedly, de Valera was advised by the nuncio on 
possible options facing the Vatican. Joseph Walshe does not 
appear to have played a central role in the drafting of the Con
stitution and he may have been anxious to go to the Vatican 
a nyway. The Irish envoy could have handled the maller, but 
the sending of the Secretary of the Department of External 
Affairs emphasised the delicacy and importance of the under
taking. "' 
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Walshe took [our documents to Rome: a draft of the proposed 
preamble, the revised article on religion, a set of instructions and 
a pro memoria. The instructions were clear and unambiguous: 

I. General approval for religious part. 
2. To get the official name of thc Catholic Church. 
3. To get permission to phrase ARTICLE 3 so as to include 

the phrase The State also recognises the other Christian 
Churches, namely, Church ofIrela nd, etc., as well as the 
Jewish Congregations and the other religious bodies 
existing in Eire at the time of the coming into operation of 
this Constitution . B2 

The pro memoria outlined de Valera's dilemma and provided an 
insight into the mind of the President as a working politician. 
The document was not a philosophical tract stating objectively 
the tenets of de Valera's world view. It was a diplomatic docu
ment designed to furnish Walshe with the arguments necessary 
for the Vatican to understand the particular political difficulties 
of a state with di verse religious groups in its jurisdiction. It was 
to serve Walshe as a 'remainder', Therefore, it was not to be pre · 
seoted to the Cardinal Secretary of State, Eugenio Pacelli. The 
objective was to publish the Constitution on 24 April 1937.·' 
Walshe was instructed to argue that 'the Articles concerning 
religion are not the Catholic ideal as regards the relationship 
betweerl Church and State'. However, it was 'not deemed pos
sible to go further than is provided' because of the actual condi
tions in the country: 

About one-fourth of the population of lrela(ld is Protestant. 
Until recently, in all State relations the Protestant Churches 
were the dominating influence: . 

The 'Church of Ireland' was until 1869 the Statr Church 
here, and the Protestant religion the State religion: , 

The Protestant Churches in this country are closely associ
ated with the corresponding churches in Great Britain~" in 
which there arc over 40,000,000 Protestants. With this. 
strength so close to hand, and with the rewllections of their' : 
past supremacy, the Protestant members of our population 
find it hard to accept a seco~d and subordinate place. ,If the 
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attempt were to be made to embody in the new Constitution 
,the full Catholic ideal there would be an immediate outcry 
f~om the Protestant section of the population, and a bitter 
re1igious controversy might easily ensue. 

In,, the present circumstances, such a controversy would in 
every way be disastrous. The Government would be charged 
hy a large section even on its own supporters with having 
needlessly ,,",used this controversy and with having wilfully 
disturbed the'wesent religious calm in this part of Ireland. 
The Government would likewise be charged with having pro
vided the occasion for a renewal of the biller attacks on our 
fellow-countryman in Belfast and in the rest of that part of 
Ireland in which Catholics are a minority. 

The Government would further be charged with having 
raised a new barrier to the reunion of our country, and with 
having recklessly caused olTence to a sec tion of our country
men whose ancestors produced many patriots whose names 
are revered in many a Catholic home. Wolfe Tone, Robert 
(Emmet, Parnell, etc. )84 

On the other hand the recognition of the Protestant 
Churches, even though they are put in a subord inate place, 
will produce co nsiderable appeasement, will lead to better 
feeling and understanding between the dilTerent religious 
bodies here and may also lead to the desired political reunion 
of our country. 

The elTect of the recognition given will, I am convinced, 
secure the united influence of all the Christian bodies against 
Atheism which present world conditions seem to indicate to 
be the enemy now most dangerous . 

But Walshe was to stress that that would not detract from the 
position of the Catholic Church: 

The premier and special position accorded to the Catholic 
Church as 'guardian of the Faith of the great majority of the 
citizens' will mean in pract ice that the Catholic Church will 
be the Church associated with the Stale on all public 
occasions. 

Under our democratic Constitution the vast majority of the 
Ministers of State are certain to be Catholic, who will profess 
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their religion openly and will attend religious functions in a 
Catholic Church on all occasions in which a manifestation of 
religious belief is called for. 

In the past Ministers in a body have annually attended 
Mass on St. Patrick's Day at the Catholic Pro Cathedral; the 
Government and Members of Parliament have attended a 
special Mass on each occasion in which a new Parliament 
meets after the dissolution. At the Eucharistic Congress the 
State was officially represented by all the Ministers. 

De Valera awaited anxiously for the outcome of the Walshe 
mission. Both men were in daily contact between 19 and 23 
April 1937. Ably assisted by Macaulay, Walshe, who had 
arrived on 17 April, began a round of protracted discussions 
with officials of the Secretariat of State. A series of coded 
telegrams kept dc Valera informed. For example, on 19 April 
Walshe sent a coded message: 

Saw Assistant Secretary of State [Monsignore Pizzardo 1 
yesterday. Gave him message. Secretary of State sees us 
tomorrow having informed Pope. Hope send telegram 
announcing complete approval tomorrow afternoon. Do not 
foresee any difficulty. ' 

On 20 April, Walshe reported further that he had had a long 
interview with Pacelli, the Secretary of State and was meeting 
him again the following day after Pacelli had reported to the 
Pope: 

Cardinal 's attitude towards general question is that Vatican , 
could only approve completely if Church recognition by State 
because it is Church founded by Our Lord. Explained all 
reasons why this absolutely impossible. They will approve 
selling up - difficult circumstances of such Catholic cqnstitu
tion and will give blessing thereto. Pacelli gratified by iit"le as 
set out by you with word 'and' before Roman. He also 
endorses use 'Christian Bodies'. Have requesled audjence . . 
Shall telegraph tomorrow. 

Dublin sent Walshe a coded telegram on 21 April stating that de 
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.\ Vale'ra· was 'awaiting full report' , This reflected the President's 
'anxiety to gel a conclusive and immediate answer from the 
Vilt,;can, But Walshe had .caused anxiety in Dublin: 

You· 'state Pacelli endorscs use 'Christian Bodies' , Preside nt 
desires'to know whether words 'Christian C hurches' and not 
merely 'Ct,ristian Bodies' arc endorsed, 

However, Walshe was not in a position to answer that query 
when he reported ·the same day: 

Another long interview today. Secretary of State had seen 
Pope this morning, Lauer's altitude was one of complete 
neutrality, Says he is not to be taken as approving 'or as not 
disapproving', He will . ,. maintain ... [telegram is not 
deciphered here]. Seeing Sec~etary of State again tomorrow 
abou t the audience and the qucstion your telegram oftoday's 
date but I have no hope of change in the present position, 
Have used every argument but neutrality is the maximum 
concession wi thout making Constitution exclusively and 
formally Catholic, Cardinal extremely kind, full of considera
tion for the Government, realises all the dilliculties." 

O n 22 April, Walshe sent a coded telegram to Dublin claiming 
success for the mission: 

Chris tian Churches acquiesced in, but without responsibility, 
Cardinal says strictl y there is only one Church, an d Catholics 
should not formally recognize existence of any ot her. Pope's 
expression tacercmo [We shall mainta in silence] su ms up 
whole attitude towards Constitution and having spent so 
many hours with Secretary of State these days I am convinced 
tha t wi th their rigid tradition they could not go fu rther, It is a 
great deal tha t they should take the position of friendly and 
sympathetic silence, Seeing His Holiness Saturday but not 
privately, " 

But de Valera was still anxious to know on 22 April whether 
'ollicialtitle of Church approved by the Pope'. H e referred in his 
telegram to an earlier communication of Walshe which had 
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stated that ' Pacelli gratilied by title'. Thefollowing day Walshe, 
who had been given permission to spend a few more days in 
Italy , confirmed that 'official title approved by Pope. It is " the 
Holy Catholic Apostolic and Roman Church'"'' 

With the exception of possible telephone calls, de Valera 
learned of developments in Rome by means of telegram. 
However, Walshe produced a long handwrillen report on 22 
April after the completion of his round of discussions with senior 
Vatican officials. It is worth looking at the content of this docu
ment because it throws light on the subtleties of high diplomacy. 
The contrast in diplomatic styles between Pacelli and Walshe is 
quite striking. The exchanges demonstrate the determination of 
the Vatican not to a llow itselfto become involved in the internal 
politics of a Catholic state. Pacelli had no dc::.sire to allow the 
Vatican to become co-opted by any group in Ireland. 

Walshe, who ought to have known better because of his 
experience during thc nuncio negotiations in 1929, had becn 
told by Pizzardo that he 'saw no difficulty in getting the desired 
approval'. It was on that basis that Walshe had sent a telegram 
to Dublin promising an announcement of'complete approval'. 
However, as things happened, that 'proved to be excessivc 
optimism'. 

The lirst three sections of Article 45 (which became Article 44 
in the linal draft) were left with Pizzardo for Pacelli. Walshe and 
Macaulay saw the Secretary of State the following day, 20 April. 
According to the Walshe report, 'the cardinal was most 
amicable'. He kept them for over an hour which was well into 
lunch time, as he did also on the two following days. Walshe 
explained de Valera's policy, emphasising 'particularly the 
aspect of the "apeascment" [sic] which you desir€ to bring abou t 
not only amongst our own people of all religions'and political 
beliefs but a lso between our people and the Britisi;l people'. 
Pacelli appeared very interested and asked endless que~tions: 

, 
I thought it well to say at a very early stage that you fully 
realised that the sections of the Constitution under discussion 
did not correspond with the complete Catholic ideal. Ypu 
would like to have the approval of thc Vatican in .so far as it 
could be given. At any rate you wished to have the satislaction 
of having let the Card. Seey. and the Holy Father see the scc-
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·tions relating to the Church before pUlling them before 
pariiamenL 
" " 

Pacelli expressed his great joy that de Valera had done so and 
suggeslechhat the President should understand that whatever 
he and the Holy Father might say they were in the fullest 
sympathy wit.h de·Valera and his government in his difficulties. 
They apprecial~d how great a task it was to achieve anything 
like the Catholic ideal in the special circumstances. 

But Pacelli was determined to speak with complete frankness. 
He had discussed the matter briefly with the Pope and would do 
so again the following day: 

H e felt however that the 'special position' given to the 
Catholic Church had no real value so long as there was not a 
forma l acknowledgement of the R.C. Church as the Church 
founded by ChrisL Moreove'r its importance was based on 
numbers only (as far as the test was concerned) and the 
recognition given to the other Churches nullified any 
advantage which might have been derived from exclusive 
recognition. He thought we should use the word ' tolerates' in 
regard to them. He could see no juridical consequences 
flowing from the text used which could confer advantages on 
the Catholic -Church not equally conferred on the other 
bodies. Ireland was the Catholic country of the world, and he 
thought we should have made a very special effort to give to 
the world a completely Catholic constitution. 

Walshe made a passionate defence of the official position, trying 
to keep to the 'realities' of Irish politics. Pacelli, who was very 
friendl y throughout, said that he was talking as a churchman 
must talk. Walshe ascertained very early on in the conversation 
that he would never succeed in gelling approval of the text from 
the Vatican: 'From the nature of things they have to stake their 
full claim, and formal or indeed informal approval was not to be 
given to a text which did not come down completely on the side 
of strict Catholic doctrine'. Pacelli told Walshe with a smile 'but 
quite truthfully that according to the strict teaching of the 
ch urch we were heretics to recognize any church but the one 
true church of Christ'. Walshe immediately countered, only to 
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be told by Pacelli that ' the church would not take our heresy too 
seriously' . 

In fact, Pacelli was engaging in gentle ' leg-pulling' with 
Walshe. He was telling the Irishman politely that the Vatican 
had no intention of be coming involved in domestic Irish politics. 
The Secretary of State had pointed out that if the Vatican were 
to do so it would have to seek the 'one, true church' formula. In 
his report, Walshc expressed the view that he was disappointed 
when the Cardinal returned the following day, having seen the 
Pope, with the words 'Ni approvo ni non disapprovo; laceremo'. 
Pacelli did not leave Walshe in any doubt as to the meaning. 
The answer: 'I do not approve, neither do I not disapprove; we 
shall maintain silence'. Walshe tried to translate the 'evil out of 
this double negative but the Cardinal held me to the sense' . 
Pacelli went on to say that the Pope was doing 'quite a lot in say
ing that he would maintain silence'. 

Pacelli, according to Walshe, saw the Pope's position in a 
positive light from the Irish standpoint: 

It was an attitude of complete neutrality. He might have 
taken the text without bearing in mind all the implications of 
the explanations I had given, because the test after all was 
what counted, but he refrained from disapproving. He would 
not say 'I approve' and while he would not say 'I do not dis
approve' he took the middle position of keeping silence. So 
argued the Cardinal and while he clearly wanted to give us a 
crumb of consolation he had to maintain that the Pope went 
to the extreme limit to which his position allowed him to go. 

Walshe also had an exchange with Pacelli on \~e question of 
marriage. He claimed that there the Irish state was 'also hereti
cal' . He argued in favour of giving legal recognition toa specific
all y Catholic position. Walshe countered by saying how'dJllicult 
it was to adopt such a position in a country of.mixed religions 
where divorce was forbidden to all. Pacelli pushed the point aI]d 
Walshe 

... insisted again and again that we regarded the fundament
ally sound position of the church in the hearts of the people as 
an infinitely greater safeguard for Catholic doctrine than 
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' forms in any document whether Constitutions Or Concordats 
- and that that conviction was never absent from your mind 

. ~hen drawing up the Constitution. The Holy Father and he, 
the Cardinal, would realize - as our state evolved - that we 
had aC1ed in the best interests of the Church as well as of the 
people: . 

There was furt~er discussion ofa somewhat lighthearted nature 
about attendance at the coronation ceremony of George VI in 
London. 

On his final meeting with Pacelli, Walshe learned how 
pleased the Cardinal was to know that de Valera intended to use 
the full official title of the Church in the constitution. He com
pared the wording carefully with the text of the Lateran Treaty. 
Pacelli was not prepared to approve formally the phrase 'other 
Christian Churches'. He preferred 'bodies' but 'let itgo without 
taking any responsibility for i'l ' . Walshe concluded his long 
report, which does not appear to have been put on file in the 
Department of External Affairs, thus: 

... I want to express my great regret at not having been able to 
do what I was sent out to do. But I have learned a great deal 
about the attitude of the Holy See to such matters - and I can 
assure you, most confidently, that at the back of their adher
ence to rigid forms and dogmas there is very sincere respect, 
and even gratitude for the extent to which you have been able 
to go in making our cons!. Catholic; notwithstanding the very 
great difficulties which they understood better than they pre
tend to understand them. I will of course amplify this report 
viva voce on my return,BS 

Walshe came very close to the truth of the situation in that final 
paragraph. Pacelli had been kept informed about the internal 
political and ecclesiastical difficulties which had arisen over the 
framing of a new Constitution. The Secretary of State coun
selled the Vatican to adopt a policy of neutrality. He knew 
about the divisions with the Irish hierarchy and the Irish 
Church on this matter. MacRory and Byrne had taken different 
points of view and the Cardinal Archbishop of Armagh let it be 
known in Rome that he had his reservations about certain 
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aspects of the Article on religion. One oral source has suggested 
that MacRory went to Rome to lobby. But that does not seem 
likely. The Irish envoy Macaulay claimed that he helped enlist 
the Irish cardinal's support for the Constitution during an 
evening in Rome when good whiskey played a role. However, 
there is one historical fragment which supports the view that 
MacRory was opposed and only withdrew his objections after 
the outcome of the Walshe visit was known. On a piece of 
headed nunciature notepaper, MacRory had minuted: 'de 
Valera would not accept this [his draft referred to earlier] and 
the question went on to Rome. The Holy Father at first agreed 
with me but eventua lly in view of the Six Counties etc., a llowed 
the form that stands in the F.S. [Free State] constitution'. 89 The 
question is whether MacRory actually went to Rome himself to 
press his case or whether he had it done on his behalf. There is no 
reference in the de Valera papers, or in the slate archives, to 
prove that he did the former. But the Irish envoy, Macaulay, 
was to recall many years later to a relative how he had softened 
up' the cardina l with whiskey and got him to intervene with the 
Vatican to drop its insistence on giving canon law some express 
recognition in the Constitution.'· MacRory's opposition, which 
had been euphemistically descrioed in the pro memoria as 'seeing 
no cause to disapprove', was a m~jor factor in determining that 
Walshe should be sent to Rome. The outcome for de Valera was 
more than satisfactory. The Vatican determined not to offer an 
opinion. Silence was a vote in favour of de Valera 's position. It 
removed the ground from under a potentially awkward confes
sional lobby likely to have caused maximum damage to de 
Valera and his government. 

De Valera and the quest for political conse.isus 
The slow progress of Walshe in Rome worried de Vale~a suffic
iently that he decided to work again on the wording oflhe fi rst 
part of the Article on religion. By 21 April 1937, the lirst se'c~ion 
of this Article had been redrafted and sub-section 2 read: '.. , 

2. The State, on behalf of the great majority of its citizens, 
recognises the Holy Catholic Apostolic and Roman 
Church as that established by our Divine Lord to be the' 
spiritual guide of man and trye guardian of right mora lity. 9J 
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., The next sub-section now had the plJrase 'The State also recog
nises the other Chri,tian Church,,' etc. This was both an advance 
~nd a step backwards to the original and controversial first 
draft. It was an advance because de Valera was referring to 
'othe'r Christian Churches'. But sub-section 2 was a re treat. De 
Valera'must have felt that ifhe was going to make a concession 
to the other Churches, he would have to compensate the 
Catholic Church by reverting to the sentiments of the first draft. 

McQuaid was still trying to get de Valera to revert to the posi
tion adopted in the original Article on religion. In one undated 
communication, McQuaid appears to have been familiar with 
the wording of the new draft. He asked de Valera whether he 
had 'fixed yet the term "other Christian'" in Article 45 
(religion: later to become Article 43, and finally, in the published 
version, Article 44). This was most likely a reference to section 
1.3. He argued: ' 

I have been thinking much about it. Of course, they claim the 
title, but as so very many in all thesc Churches deny the 
divinity of Christ, unlike their ancestors, they have truly 
ceased to be Christian. Very often they arc only ethical. But 
you may hav,e already settled the question·' 

However, Walshe's trip to Rome had 'made it clear tha t Pacelli 
had preferred"Christian bodies' but would not object to the use 
of 'Christian Churches'. De Valera had also got confirmation of 
the official title of the Catholic Church: it was as stated in the 
Article. (A telegram from Walshe on 23 April had made that 
pelfectly clear. ) On 22 April, de Valera met Paschal Robinson 
at the nunciat ure since he was still unsure about the final 
wording of the Article on religion,'" They discussed the draft, 
based on the previous day's work (with only minor changes) , On 
23 April, the nuncio phoned de Valera to say that the 'Cardinal 
approved Christ ian Churches', 94 However, de Valera may have 
already decided what he was going to do before the telephone 
call: a draft , dated that same day, 23 April, had restored the 
original section 1.2, and the phrase ' the other Christian 
Churches, including". etc,' in section 1.3 had been removed , 

On 24 April, de Valera met the cardinal and the nuncio. 
Presumably, the President had undertaken to briefMacRory on 
the outcome of Walshe's visit. Whether the cardinal was in full 
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agreement or not, de Valera had decided to proceed with the 
formula as drafted on 14 April 1937. While there was no men
tion of 'the other Christian Churches', neither was there any
thing left of the 'one true church formula'. If de Valera had 
suffered a temporary loss of nerve, he had completely regained 
his political composure by 24 April. The decision to drop the 
phrase 'othcr Christian Churches' was not a capitulation to 
bigotry. It was superfluous to the meaning of the section and 
could have been dropped withjustification on stylistic grounds. 
It was much more important for de Valera to hold his ground 
against the lobby to include a 'one true church' formula in sec
tion 1.2. He succeeded in doing so. 

The nuncio has to be given due credit for the role that he 
played in mediating between de Valera and MacRory. Robin
son was much more than a mere intermediary. He shared de 
Valcra's liberal Catholic outlook and worked to convince 
MacRory not to make a public stance against the Constitution. 
He succeeded. By 23 April, mallers appeared to have been 
resolved with Armagh. But that was not the case. 

MacRory could hardly have rejected the substance of what 
Walshe had been told by Pacelli in Rome. While the cardinal 

, may have given the impression lie had 'no cause to disapprove', 
at least one phrase in this Article continued to rankle after 

'24ApriI1937!" 
The use of the term 'Church of Ireland' as it emerged ulti

mately in Article 44.1.3 had not been readily accepted by the 
Cardinal or by a number of clerics, among them P.]. Gannon 
and Edward Cahill. The latter had written to de Valera on 
23 May and in a postscript to his leller said: . 

I presume you know that the term 'Church oJlr~land' which 
occurs in Art. 44, 1.3 has aroused no end of criticism and sur
prise; for it really seems to be an authoritative appreval of a 
piece of lying propaganda. I hope it will be changed. !,., 

His confrere, P.]. Gannon, had also chosen to write to de 
Valera. Since he had received no reply, he wrote to Card,;nal 
MacRory on 9 June 1937. He explained that he did not waflt to \ 
provoke controversy by writing ~o the papers urging a change in _ 
the wording of the Article. It would appear as 'dictation from --, 
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• OUf side to involve the C. of I. in some diminutio capitis'. Instead, 
\,. Gannon had written 'a careful and diplomatic note to Dev. ex

p[aining all that the title logically involved'. He suggested a re
dr'a{ting of th~ 'offending paragraph' so as 'to grant toleration in 
general Jerms refraining from explicit reference to Jews or the 
sects (this would be everyway the best procedure),. Gannon also 
suggested another change: 'the state acknowledges as religious 
bodies within the law the institutions known as etc.' De Valera 
had not answered when Gannon had written to the cardinal: 
'from his character I hardly expect him to be moved by anything 
I write especially as he seems unmoved by your Eminence's 
immense authority'. 97 MacRory had written to de Valera in 
May, as was known by Gannon, requesting a change in the 
wording of the Article. But de Valera replied politely on 29 May 
1937 that 'at this stage I am afraid it will be very difficult, if not 
impossible, to make any change regarding the matter to which 
you refer. I will, however, give the whole question further care
ful consideration'.9B He did not change his mind. 

On 26 April de Valera sent Maurice Moynihan to see Dr 
Gregg, the Church of Ireland Archbishop of Dublin. It may 
have been on that occasion that Mr Moynihan was asked the 
searching question by the prelate: What was the legal weight of 
the phrase 'The State recognises the special position of the Holy 
Catholic Apostolic and Roman Church?' The Secretary of the 
Department of the President referred the matter back to de 
Valera, who subsequently clarified the situation with Gregg by 
phone." 'G[regg] satisfied' read a minute in de Valera's 
hand.lOo As a result, a D. Robinson 'got letter from Gregg to 
D' Arcy'. The latter was Charles F. D' Arcy, the Church of 
Ireland Archbishop of Armagh. Robinson went to see him on 27 
April lol and presumably delivered the letter from Gregg that 
contained a favourable recommendation on the draft Constitu
tion. 

When de Valera felt he had achieved consensus with all the 
Churches, he rushed the draft Constitution through the final 
stages of preparation. On 23 April, ministers received a circular, 
including draft Articles 42, 43 and 44, on private property, 
religion and directive principles of social policy. 102 The first sec
tion of Article 43 on religion was still not included. 

On 24 April, Michael McDunphy sent a 'further revise' of 
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sections of the Constitution to the government departments for 
quick comment. De Valera wanted to send the final document 
to the printers that evening. As yet, neither the preamble nor the 
first section of the Article on religion were included. The pre
amble had been proofed on 23 April and twelve sets reproofed 
on the following day. The draft Constitution, including the pre
amble and Article on religion, was printed on 26 April. The 
Executive Council had had an opportunity to discuss the 
Constitution. There is evidence that quite a number of pro
tracted discussions took place on the contents. There is only cir
cumstantial evidence to indicate that the Article on religion had 
been a cause of friction. But, as has been emphasised earlier, de 
Valera had been mandated to provide a formula which did not 
result in the establishment of the Catholic Church. He had 
stayed within his brief. A major discussion took place in the 
Executive Council on 27 April when the complete text was 
available. 

The Executive Council faced a debate on the draft Constitu
tion at two levels, the theoretical and the pragmatic. At the ideo
logical level, the document combined the ambiguities in the 
Fianna Fail political tradition, out it may not have suited Gerry 
Boland, the Minister for Lands and Fisheries. Boland said later 
in 1968 that he had told de Val~ra in relation to certain aspects 

. of the draft that acceptance 'would be the equivalent to the 
expulsion from our history of great Irishmen like Tone, Emmet, 
Russell , McCracken and even Parnell, Childers and many 
more. None of these men would live in Ireland under such a 
sectarian ConsLitution, and I would not live under it eithcr','o:! 
But whether there were any other upholders of secular 
republicanism in the Executive Council is difficl,llt to state. De 
Valera is much more likely to have had greater difficulty from 
the opposite wing - those who would have preferred a confes
sional document. The Vice-President and Minister I'D, Local 
Government and Public Health, Sean T. O'Kelly, washote? for 
his orthodox Catholic views, but de Valera had involved him"in 
discussion with the nuncio. The Minister for Education, To;;' 
Derrig, was in the same camp. - , 

There were others, howeve r, who occ upied a middle position 
and they were the most numerous and influential. Frank Aiken. 
may have been closer to Boland at the ideologieallevel and de 

". 
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Valera closer to Sean T. O'Kelly. But pragmatism was the 
touchstone of Fianna Fail's success. The Minister for Justice, 
P.J Rut.dedge, the Minister for Industry and Commerce, Sean 
Lernass, the ·Minister for' Agriculture, James Ryan and the 
Mini;;ter for Posts and Telegraphs, Oscar Traynor, all accepted 
the nece~lty for the compromises which de Valera had to make 
in order to win consensus among the Churches. lo+ Lemass 
appeared t", be quite detached from the proceedings 
surrounding the,drafting process,1O·1 but he was concerned about 
the political consequences of the draft Constitution for the 
government. De Valera was in a position to win the support of 
his colleagues by stressing the dangers of conceding to either the 
right or the left of the party. Scan MacEntee summed up very 
well for me the feeling of the Fianna Fail frontbench: 

Now, look, here is what has to be remembered in relation to 
the Constitution. The purpose of the Constitution was to get 
rid of the Oath, and the Irish Free State Constitution. And we 
had to go a long way ... I mean, how many people, including 
Dev, had to subordinate whatever private views they may 
have had in relation to these questions, particularly the ques
tion of the Church, to the fact that we had got to get a 
majority of the people. And we felt , and it was true, that we 
wouldn't get it if we gave the bishops any chance to attack 
us. I06 

It is certainly true that de Valera had great difficulty reconciling 
religious principle with the wider community, political and 
national interests. He had advanced his own thinking consider
ably through the long round of discussions in which he had 
engaged with all the Churches during the first three weeks in 
April. But those consultations had a definite political purpose. 

De Valera gave Cahills the order to print late on 27 April. 
The 1,200 copies were returned on 29 April and distributed to 
each member of the hierarchy, judiciary, Dail and Irish clergy 
and prominent figures abroad, reaching them on I May 1937, 
the day of publication. 

The draft Constitution received a strongly favourable reac
tion at home and abroad. Scores of de Valera's friends and 
admirers wrote alTering their congratulations. Given the 
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anxious time he had had in the month of April, de Valera must 
have been 'particularly pleased with the letters from Edward 
Byrne and MacRory. De Valera had sent Joseph Walshe to the 
Archbishop of Dublin with a copy of the document, part of 
which the prelate had helped so much to put into final form. In 
writing to thank him, Byrne allowed himself one mischievous 
comment: '1 have noticed that the Holy Catholic Apostolic and 
Roman Church still retains its special position,.' 07 De Valera 
was perfectly well aware of the agonising that had gone over the 
insertion of tha t phrase. He was also aware of how under-
standing Byrne had been. -

MacRory did not write until 9 May. He had been away for 
the past week on a confirmation tour and he had only 'this mo
ment noticed that a copy of the new constitution has come to me 
" with the compliments of the president" '. He regretted tha t he 
had not acknowledged it sooner: 'On various occasions I heard it 
discussed by the priests and in every instance the comments were 
fa vourable' . The cardinal ended: 'It must be a grea t rcliefto you 
to have got it launched , and Icongratulate you sincere ly'. 'O" It is 
very interesting to note that MacRory reserved his opinion on 
the content. He was to object to the use of the phrase 'Church of 
Ireland' (this episode has been referred to earlier) and tried 
unsuccessfully to get it changed. Later, however, MacRory was 
to describe th e Constitution as 'a great Christian document ... a 
splendid charter - a broad and solid foundation on which to 
build up a nation that will be, at once, reverent and dutiful to 
God and just to all men'. Nothing succeeds like success. 

On 17 May, The Irish l'resscarried a report tha t the Osserualore 
Romano had devoted a front-page piece to tha drali. Constitution 
and given it high pra ise. While that was not all ojficial Vatican 
response, it was alleasl tacit approval.)I)9 There "was no possibi
lity of serious Catholic opposition to the document. Informed 
insiders, like Alfred O'Rahilly, knew of the dimculties in 
framing Article 44 and wrote perceptively on its mcani1Jg. His 
critical views reOected the thinking of the Cardinal, MeQu~id, 
Edward Cahill , Denis Fahey and man y others.'''' But they w~re 
not in a position to do or say anything. The Vatican had gi\(en iis . 
tacit approval to the document. 

De Valera also received congratulations from the leaders of 
the other Churches. The Presbyterians, the Methodists, the 
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'~ewis~ Congregations and the Church of Ireland a ll expressed 
satisfaction with the new Constitution, That had not come auto
ma'tifally, De Valera had prepared the way by bringing them 
into . the decision-making process. Their agreement further 
reflected the uniformity of views on moral issues between the 
Churches ' which existed in the country in 1937. Divorce, for 
example) was, not the contentious and divisive issue it had 
become by the 1980s. 

The adverse reaction to some aspects of the draft Constitution 
was predictable and not too worrying for de Valera. He could 
deal with the opposition parties. He could also deal with most of 
the theoretical objections raised to the draft. One of the most 
supportive people during May and June was J ohn Charles 
McQuaid. He wrote to de Valera on 10 May 1937: 

It is a great pleasure to send the enclosed ammunition. Even 
though I had before me the actual texts, yet for complete 
safety, 1 submilled my statement to Dr Leen for criticism. His 
answer was: 'i t is impeccable'. As he is an expert, I think we 
are safe, on this very knotty question. 

I have been at the 'capacity and social function' passages. 
The Ennis speech reads very well indeed. Any time you want 
me, I am available. III 

Precisely what the 'knoLLy problem' was is quite difficult to say. 
But it may have had to do with the content of de Valera's major 
speech, which he delivered in the Dail on II May at the 
beginning of the debate on the Second Reading. 112 

In another undated leller, McQuaid advised de Valera. It 
concerned trade union reaction and the reaction of women's 
groups to the Constitution: 

I enclose a note on 'moral ' person or body - which I trust will 
be helpful. The reminists are getling angry and are moving 
into action. They seem stung by the suggestion that the 
normal place for a woman is the home. I shall shortly have 
another note to meet these persons. Their thoughts are very 
confused. Both 'Casti Connubii' and 'Quadragesimo Anno' 
answer lhem. 113 
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The cooperation between the two men in May 1937 refutes any 
suggestion that de Valera and McQuaid had faUen out over the 
dinerence of opinion in the middle of April. The future arch
bishop of Dublin provided de Valera with, to use his own word, 
ammunition to refute his critics.'" It is little wonder that when 
McQuaid's name for the see of Dublin did not meet with enthus
iasm in Rome, de Valera felt called upon in 1940 to try and 
remove the obstacles. 

Once the document was published, there was little that could 
be done to change the content. That did not prevent some clerics 
from trying. I have already referred to MacRory's elTort to have 
'Church of Ireland' removed from the text. Edward Cahill also 
wanted this but he was much more concerned with Article 43 on 
private property. He wrote to de Valera on 23 May: 

In other words I believe that the individual aspect of private 
ownership is unduly stressed to the detriment of the counter
balancing or social aspect; and that this fact, especially when 
taken in conjunction with the individualism, which is so 
deeply embedded in our current jurisprudence, may 
(contrary to the manifest aim intended in the Constitution) 
render very difficult, if not Impossible, the long-desired re
organisation of our economic and social regime in harmony 
with the Papal Encyclicals'" 

That view has come to have a particular relevance in more 
recent times. In the Diil, however, Article 43 on private 
property did not attract much attention. An amendment pro
posed by John A. Costello and Patrick McGilligan calling for 
the insertion ofcand on payment of com pen sat ian' was rejected; 
it would have strengthened individual rights. The leader of the 
Labour Party, William Norton, wanfed to include a clause pro-
tecting community rights: ' . 

. , '., 
Laws shall be enacted to provide that increase in the vaful; of 
land arising through community elTort without expenditur~ 
by the owner of labour or capital shall accrue to, ihe', 
community.lle ... 

That amendment was also rejected. 
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, Article 41 on t he famil y and Article 42 on education did not 
. attract much a ttention. In the Article on educa tion , William 
. NOrian wanted to includea sentence in section 4 to read 'includ-

ing school books, rcquisites and a free meal d uring school hours 
for eac h ehild attending school'. This was rejected. 

Article 44 was not the subject of much atte ntion Irom the 
main OppOsItIon party. The Independent TO, Frank 
MacDennot 'and the deputy for Dublin University, Robert 
Rowlette were iRe most vocal. The former sought the deletion of 
Article 44, section 1.2, 1.3 and 2.5. M ac Dermot felt that the 
'special position' clause 'really means nothing' and is 'entirely 
useless' . It did not 'establish the Catholic Church in a privileged 
position'. Neither did it, according to MacDermot, 'offend in 
any way against the principle of equal treatment of people of 
dinerent religions' . It seemed to serve no purpose except make 
lo r misunderstanding. Howeve~, de Valera stoutly defended the 
Article: 

The recognition of an obvious fact is there, and tha t /act must 
have considerable in(]uence in the life of the State. It is bound 
to have. There are 93 per cent of the people in this part ofIre
land and 7S per cent of the people of Ireland as a whole who 
belong to the Catholic Church, who believe in its teachings, 
a nd whose philosophy oflile is the philosophy that comes from 
its teac hings. Consequcntly it is very important that in our 
Constitution that fact should be recogni sed. 

He also delen deu scction 2.3. It was importan t that, 'notwith
standing that the vast majority of our people belong to one faith , 
nevertheless the sLale recognises the liberty or every c itizen Lo 
practise his religion and to adore the Almighty in public and 
private'. He indicated lhat the remainder of the Article was 
large ly a rewriting of Article 8 in the 1922 Constitution'l7 Row
le tle made similar points to MacDermol, but de Valera re
assured him that the two scctions of Article 44 had been put 
down 'aCter careful considerat ion and, I might add, testing) as to 
whether there was anything that was goin;; to cause reasonable 
objection in any quarter'. Dc Valera got olr rela tivcly lightly in 
the third reading. The main opposition party did not table any 
amendments to Article 44. 
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One hundred and fifty amendments were tabled to the draft. 
The main opposition party focussed on Artieles 12 and 13 
dea ling with the President and his/her function. John A. 
Costello and Patrick McGilligan cross-examined de Valera 
ably. They tabled over 40 amendments. It is likely both men 
were influenced by the drirt orpolitics in the Europe orthe mid-
1930s. Nazism in Germany, where the Fuhrer-principle had 
been so much in evidence, undoubtedly exercised the minds of 
such distinguished lawyers. The Duce in Italy was yet another 
example of the cult of the individual leader. Salazar in Portugal 
had none of the flamboyance of Mussolini or Hitler but was 
nonetheless a dictator. The chequered political past of Eamon 
de Valera may also have given Costello and McGilligan cause 
for concern. But Fine Gael undoubtedly had an eye on a coming 
general election. De Valera had exhibited no signs of revolu
tionary behaviour since coming to power in 1932. He had, how
ever, initiated a constitutional revolution. Moreover, de Valera 
cou ld have aITorded to smile ruefully across the Ooor of the Dail 
at a party which was striving to avoid a 'presidential dictator
ship' in Ireland and at the same time had as official policy the 
recognition of General Franco in Spain - a caudillo not noted 
for his commitment to liberal democracy. 

It is, however, quite obv ious that Finc Gael and Labour Party 
att itudes towards the Constitution were conditioned by both 
ideological and pragmatic considerations. There was strong 
nonnaliue agreement between all three. political parties. More
over, and th.is factor may have been of even greater imporLance, 
the prospect of a general election conditioned the freedom of 
TDs to speak in the Dail. Many deputies would not ha ve wanted 
to face the embarrassment of having Fianna Fail repeat at the 
hustings unpopular sentiments expressed by Fine Gael in Lcin
ster House. The expectation of a general election may have 
stiOed opposition eloquence: Fine Gacl did not' "hallenge 
Articles 40 to 45. 

But Frank MacDcrmot was not in any way inhibited; he was a 
onc-member opposition in the Dail, putting down over"~O 
amendments. (vViliiam Norton tabled abollt ten. ) Frank, 
MacDermot and Robert Rowlette were among the few Dail '-
TDs to articulate a concern that the draft Constitution was ' 
likely to drive a deeper wedge between :'-Jorth and South. ,If, as 
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: the President stated, the Constitution was for the whole nation, 
't\1e.n MacDermot felt that it was necessary to insert references to 
the excluded dimensions of Irish history in the preamble, He 
propo!ed the inel usion of the following: 

" 

Remembering, too, tha t merely one-quarter of our people are 
united by ties of blood, tradition and sentiment with Great 
Britain; re~mbering the part played by our forefathers in 
founding a nd'd,eveloping the British Commonwealth, and by 
our kith and kin today in guiding its destinies; remembering 
the security given by membership of that Commonwealth 
against attack upon our independence from any quarter; 
remembering the long agony of Irish history due not solely to 
foreign oppression, but also to conflic t of ideals and loyalties 
among Irishmen . .. 118 

De Valera was not prepared to accept that amendment despite 
the fact that it made sense in terms of North-South relations, 
But de Valera did not share MacDermot' s broad view oflrish 
history, 

The closed governmental style adopted by de Valera in the 
writing of the 1937 Constitution had both advantages and 
lasting disadvantages, In the political climate of the 1930s, it 
would have been impossible to a pproch the writing of a new 
Constitution on a bipartisan basis. Mistrust between the two 
major political trad itions ruled that out. Had de Valera set up a 
constituent assembly, the docume nt that might haveemergcd is 
likely to have been much more flawed and ephemeral than the 
present Constitution. Irish society was not noted at the time ror 
its tolerance and liberalism. 

On the other hand, in setting himself up as the major architect 
of the 1937 Constitution, de Valera was limited in the range and 
scope of his contads. He was further limited by the shortness of 
the time he had given himself to complete the work. The 
urgency of the task precluded protracted consultation with 
friends abroad. These circumstances increased the possibility of 
de Valera being influenced by a small number of individ ua ls, 
However, de Valera 's independence of mind, coupled with a ble 
advice from a ha ndful of senior civil servants, enabled hi m to 
avoid most orthe unevenness and lopsidedness of contemporary 
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Catholic social teaching that was influenced by radically 
different historical circumstances in continental Europe. 

It was fortunate that de Valera could draw upon such expert 
advice. Maurice Moynihan and John Hearne, in particular, 
were men who transcended the limita tions of their own times. 
Both helped to infuse the document with a balance and basic 
humanism which stood in marked contrast to the legal positiv
ism of the decade in continental Europe. In an age when the 
principle of civil service anonymity might not have been so 
strictly observed, de. Valera would have been the first to admit 
their influence on the framing of the Constitution. The broad
based culture of these men prevented the triumph of extremism. 

Table I: Chronology of Events, 1937 

Introd~ced in Ddil ........... ............. ..................... 10 March 
Provisional draft (limited circulation by 

de Valera) ............................................. 10-15 March 
First draft circulated ... ........ ......... ............ ...... 16 March 
First Revise circulated ..................................... ... I April 
Second Revise circulated ................................... 10 April 
Third Revise .................... : ................................ 23 April 
Published and circulated ...... ................................ .... I May 
Second Reading ............................... 11-13 May (69 to 43) 
Third Reading (committee stage) .... ........ 25 May-3 June 
Fourth Reading (report stage) ............. ............ .. 9-14 June 
Approved by Ddil, and recommended for 

adoption . ............ ........ ............. ...... 14 June (62 to 48) 
Enacted by the people ........ .•........... .. ............ : ......... ... 1 July 

For 686,105 
Against 526,945 

Majority ': 158,160 
Dale of coming into operation 29 December 

\", . 
Senate met ... .... ......... .......... .. l?~~ ..... ........ ......... ... ..... 2·7 A'pril 
President elected ....................................... .. •................. 4. May'· 
President entered office .... ..... . .......... ..•....... .. .. ........ .. ... . 25 June . 
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De Valera acknowledged the central role of Hearne when he 
lhlt()graphed a copy of the Constitution for the legal advisor of 
the,,Department of External Affairs on 29 December 1937, 

Hellrne was described as 'archltect in chief and draftsman of 
this cortstitvtion'. Dc Valera made the presentation to him as 'a 
souvenir a(the successful issue of his work and in testimony of the 
fundamenta1 part he took in framing this the first free constitu
tion of the Iri~h People',119 De Valera could equally have 
written the same' ~ribule to Maurice Moynihan and may have 
done so. 

Both must be numbered among the figures who have most 
influenced the political and administrative culture of the state, 
They helped to shape the Constitution in a way which neither 
McQuaid nor Cahill could have done, In writing the admini
strative history of the period, the framing of the 1937 Constitu
tion will prove to be an important example of how a political 
leader interacted successfully with a small team of civil servants 
to produce the most important single document in the history of 
the state, It was an interesting example of de Valera's placingof 
talent before seniority. He identified Hearne as his main crafts~ 

, man and worked closely with him, De Valera did not involve the 
Secretary of External Alrairs, Joseph Walshe, until much later. 
He placed Maurice Moynihan at the head of the small com
mittee which worked from the first drali through to the final 
document. The limitations of 'closed government' were miti
gated considerably by the calibre of the people working with d~ 
Valera, O'Donoghue, McDunphy, Matheson and Leon 0 
Brain were also of major importance. But Hearne and 
Moynihan were centre-stage. However influential both Hearne 
and I\10ynihan proved to be, the draft Constitution remained 
very much a personal statement of the philosophy of Eamon de 
Valera, 

What emerged in April 1937 was a document which had 
deliberately 're-bottled', to use Professor John Kelly's term, 
large sections of the 1922 Constitution, But it was still de 
Valera's document. It was a Constitution, in his view, made by 
Irishmen for Irishmen, De Valera and Fianna Fail had re
garded the 1922 Constitution (wrongly, to be historically 
accurate) as a document whose contents had been dictated by 
London and which had institutionalised the most 'repugnant' 
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Table 2: Population 1926· 

Saorst';'t Northern 
Eireann Ireland 

Denominations (26 cos.) (6 cos.) Totals 

Catholics 2,751,269 420 ,428 3,1 71 ,697 

Episp. 164,2 15 338,724 502,939 
Presb. 32,429 393,274 425,703 
Method. 10,663 49,554 60,217 
Jews 3,686 
Baptists 717 
Others 9,013 54,841 63,854 

220,723 220,723 836,133 1,056,856 
Totals 2,97 1,992 1,256,561 4,228,553 

-Dated 3 April 1937 in de Valera Papers, 1995/lA; anothersheet datcd 3June 
1937, contained the lallowing informal ion: 

'Including 9,03 1 'others' with 3,686 Jews, making a tOla l of 12,717 non
Christians, the Christian population of the Free Stale is over 99.5 per cent. 
Jews are not recorded lor Northern Ireland, !Jut if 'olhers' arc regarded as 
non-Christian the total population of Nurthern Ireland includes over 
95.6 per ct:nl Christians.' 

provisions of the Treat y. Cumann na nGacdheal (known as Fine 
Gael from the 1930s onwards) had expa nded the independence 
of the Irish state by helping to bring about a series of constitu
tional reforms within the Commonwealth. McGilligan and 
Kevin O'Higgins had used the Treaty and the 1922 Constitu
tion as a 's tepping stone~. Their achievements were considerable 
in, for example, building up an independent Irish foreign policy 
and foreign service. However, as Jeffrey Pragerl\as pointed out, 
the 1922 Constitution was perceived as a 'parCisan political 
tract'. In 1937, de Valera was engaged in a politico-psycho
logical exercise. He was claiming to provide the Irish people 
with their own Constitution free of imperial symbols and ",ccre
tions. Kevin O'Higgins had said in the DJil on 20 Septein~er 
1922: 'It [the Constitution] contains the trappings, the insignia, 
the fiction and the symbols of a monarchical institution, but the , 
real power is in the hands of the people'.'"· Trappings, insignia 
and symbols were very importat;lt in Irish politics. Cumann na 
nGaedheallea rned that to their political cost. De Valera sought 
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to. iry trod uce.h is own 'supportive symbolic system' ''' in the guise 
" of a 'new Constitution . 

. ."A plebiscite was held on I July 1937. De Valera called a 
ge .... "ra l election for the same day. Needless to say Fianna Fail 
atte ritpt<:.~ to turn the event into a single-issue campaign on 
acceptan,ce or rejection of his 'symbolic system'. It was quite 
futile of the opposition to try and turn the campaign into a 
debate on the record ofFianna Fail in office. De Valera had skil
fully shifted the, ground of political discourse . 

He had opted'for a short campaign and gambled on Fianna 
Fail winning support, helped by the favourable international 
publicity that the Constitution had attracted. It was a clever 
ploy. The plebiscite was won by 685,105 votes to 526,945, a 
majority of 158, 160. Fianna Fail won the election with 45.2 per 
cent of the vote. Hopes of a Fine Gael return to office were 
dashed. De Valera was back in power. He had won popular 
acceptance for his Constitution: A plebiscite had given the docu
ment popular legitimacy. The Constitution came into operation 
on 29 December 1937. The new Senate met on 27 April 1938. 
Two days earlier, de Valera had signed an Anglo-Irish agree
ment which had, among other things, unreservedly revoked 
Articles 6 a nd 7 of the 1921 Treaty. The British government 
re linquished its control over naval bases at Cobh, Lough Swilly 
and Berehaven .. A second agreement cnded the 'economic war'. 
This pact was the culmination of de Valera's constitutional 
revolution. 

The handing over of the ports provided the Taoiseach with 
what would be termed today a good photo-opportunity. On 
4 May the Gaelic scholar and member of the Ch urch ofIrcland, 
Douglas H yde, was elected unopposed to the presidency. He 
took office on 25 June 1938. Conscious of the favourable political 
climate generated by the Anglo-Irish agreement, de Valera dis
solved the Dail on 27 May 1938. He returned to power on 
30June with 52 percent of the vote and an overall majority of" 19 
seats. Constitutional revolutions paid ha ndsome political 
dividends. 
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Table 3: De Valera's Negotiations with the Churches, 
1937 

April 3 
April 5 
April 5 
April 10 

April 10 
April 10 
April II 
April 12 

April 12 
April 12 
April 13 
April 13 

April 14 
April 16 

April 16 
April 16 

April 22 
April 23 

April 24 
April 26 

April 27 

Called on the N uncio (Saturday) 
Saw the Cardinal at the Nunciature (Monday) 
Called on Archbishop Byrne (M onday) 
Saw the Nuncio, who promised to see Cardinal 
(Saturday) 
Saw Archbishop Byrne (Saturday) 
Saw Dr Irwin (Saturday) 
Saw the Nuncio at Sean T's (Sunday ) 
Called on Archbishop Gregg [Church of 
Irela nd) (M onday) 
Called on the N uncio (M onday) 
Saw Dr Irwin (Monday) 
Phoned the Nuncio (Tuesday) 
Saw the Rev. W .H. Massey, head of the 

Methodist Chu'rch in Ireland (Tuesday) 
Saw Dr Irwin ( Wednesday) 
Saw Dr Irwin, the Moderator, and the 

Moderator Designate, who travelled 
from Belfast (Friday) 

Sa w the Nuncio at Sean T's. (Friday) 
j.P.W. [Walshe) went to Rome (Friday 

evening) 
Called on the Nuncio ( Thursday) 
Nuncio phoned to say Cardinal approved 

Christian C hurches (Friday) 
Saw Nuncio and Card inal (Salurday) 
M. Moynihan saw Arch. Gregg and 

D. Robinson got letter from' pregg to 
D'Arcy (M onday) '. 

Robinson goes to see D' Arcy ( Tuesday) 
, 

(From de Valera's accountof hisco_ntact with the Churches: de ~Icr~papers] 
, 
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\ Mterword 
,The strength of the 1937 Constitution rested upon the cohesion 

o'r.irish society, a cohesion which lasted into the late 1950s. 
Bet~een the modernisation of the economy and society in the 
1960?>nd.the recession of the 1980's, much has happened to de
stroy that,cohesion, The political skills of de Valera would not 
now prevent corillict and confrontation in a country with 
radically diITe~nt moral and social standpoints. The paradigm 
of Catholicism in the age of de Valera has been replaced by what 
is not yet certain. 

The political culture in Ireland from the 1930s to the 1950s 
was strongly hierarchical and it was relatively easy to operate 
the politics of informal consensus between Church and state, 
This was helped by the strong nexus existing between civil and 
religious society; the political and re1igio'us elites were on 
familiar terms, De Valera could ascertain or anticipate the 

,needs of the Catholic Church 'with relative ease, In a hier
archical society, it was relatively easy for a political elite to bring 
about consensus through brokerage. De Valera's handling of the 
discussions surrounding the framing of the Constitution is a 
classic example of the politics of informal consensus. 

The Catholicism of the 1930s was characterised by a Church 
which had contributed to the development of Irish independ
ence and to the building of new Irish state. The strong links 
forged in days of military struggle gave many politicians and 
churchmen an intimacy of contact that no longer exists. The 
Catholic Church of the 1930s reltthreatened and beleaguered 
by the forces of communism and depended upon the state for 
protection. It was a traditional Catholicism, handed down from 
generation to generation 'in spite of dungeon, fire and sword'. It 
fostered popular piety, devotion to the saints, pilgrimages and 
penitential exercises. It was a sacramental Church with a static 
view of society. De Valera was quite at home in that Church 
paradigm. The Irish Church kept de Valera in touch with his 
cultural roots, He applauded the side ofIrish Catholicism repre
sented by an order like the Franciscans. However, de Valera was 
far from being a traditionalist and he avoided the narrowness of 
many of his contemporaries. He was not in harmony with the 
traditional Church paradigm in two respects, De Valera was far 
more egalitarian and ecumenical than a man like McQuaid, 
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possibly because his theology was more devotional and sacra
mental than doctrinal. Secondly, he did not possess the static 
image of society of many of his ecclesiastical contemporaries. 

What has replaced the old paradigm of Church and society is 
not yet clear. If anything, there are now competing paradigms. 
Post-Vatican II Catholicism helped injec t a new dynamism into 
the Irish Catholic Church. Replacing the dominant imge of 
Church as 'Mystica l Body' with the concept 'People of God' 
ought to have been more, than a mere rhetorical flourish. Post
conciliar Catholicism provided the laity with a far less 
individualistic and defensive view of this religion. That had 
radical implications lor inter-Church relations and for intra
Church relations. The relatiohship between Church and state 
was also redefined. De Valera anticipated something of that 
openness in the 1930s. When Joseph Walshe visited Rome in 
1937 he made the point that the Irish government 'regarded the 
fundamentally sound position of the church in the hearts of the 
people as an infinitely greater safeguard for Catholic doctrine 
than forms in any document whether constitutions or cancor· 
dats - and that conviction was never absent from your [de 
Valera's] mind when drawing up the constitution'. That was a 
rather modern statement for 1937. It was very much at variance 
with the main current of Catholic thought of the time, which 
emphasised the centrality of the law for the protection of 
morality. 

Sean Lemass, who succeeded de Valera as Taoiseach in 1959, 
was much more pragmatic in his approach to constitutional 
reform. He had been one of the least enthusiastic about the 
drafting of a new Constitution in the 1930s. On one occasion, a 
senior civil servant passed an open door in Mert~on Street where 
de Valera and Lemass were in discussion abou! the Constitu
tion: 'But you can' t put the Papal Encyclicals into the Constitu
tion', Lemass was saying. In the post-conciliar w9~ld of the 
1960s, the new Taoiseach saw the need lor constitutional'review. , 
An all-party commillee was set up in August 1966. It reporte~ in 
December 1967. The commillee did not propose the writing,c)f a 
new Constitution: " 

As a general proposition, th,erefore, it might be said that our 
inclination was to adhere Ito the constitutional provisions 
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, which have worked well in practice, and to consider changes 
",or;Jly in the case of those provisions which, from experience, 

tn,ight be regarded as not adequately fulfilling their 
puri?~se. 122 

, . 

Nevertheless, the review was wide-ranging and the 
recommendations interesting. Article 3 was to be replaced by a 
new prOVISIon: , 

1, The Irish nation hereby proclaims its firm will that its 
territory be re-united in harmony and brotherly aITection 
between all Irishmen. 

2. The laws enacted by the Parliament established by this 
Constitution shall, until the achievement of the na tion's 
unity shall o\herwise require, have the like area and extent 
of application as the laws of the Parliament which existed 
prior to the adoption of this Constitution, Provision may be 
made by law to give extra-terri torial eITect to such laws."" 

The committee recommended changes in a number of other 
Articles. However, in view or recent events, it is worth drawing 
attention to the fact that proposals were also made to amend 
Articles 40,41, 42,44 and 45. The committee recommended the 
deletion of Article 44, I, 2 and 3. They were motivated by the 
view that 'these provisions give ofTence to non-Catholics and are 
also a useful weapon in the hands of those who are anxious to 
emphasise the diITerences between North and South',' " The 
committee also took into account the impac t of decisions taken 
at Vatican II on Catholics in that area. On examination of the 
Declaration of religious freedom and the Pastoral constitution of the 
Church in the modem world, the committee concluded that 

the Catholic Church does not seek any special recognition or 
privilege as compared with other religions and that her 
primary interest is to see that all ci tizens enjoy equal freedom 
in the practice of their religion whatever it may be, ' 2S 

On the question of marriage, the committee recommended an 
alternative wording in Article 41,3,2 to replace 'no law shall be 
enacted providing for the grant of a dissolution of ma rriage'. It 
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could be argued, the committee reported, that 'the existing 
constitutional provision is coercive in relation to all persons, 
Catholic and non-Catholic, whose religious rules do not 
absolutely prohibit divorce in all circumstances'. The com
mittee found tha t it was 'unnecessarily harsh and rigid and 
could, in our view, be regarded as being at variance with the 
accepted principles of religious liberty as declared at. the 
Vatican Council and elsewhere'.126 The committee unanim
ously recommended as an example the following alternative 
wording: 

In the case of a person who was maITied in accordance with 
the rites of a religion, no law shall be enacted providing forthe 
grant of a dissolution of that marriage on grounds other than 
those acceptable to that religion.'" 

In the spirit of the committee's recommendations, a referendum 
was held in 1972 which deleted sections 2 and 3 from Article 44.1 
of the Constitution. John Charles McQuaid retired as Arch
bishop of Dublin in January that year. The two even ts appeared 
to mark a new era in Irish Church-state relations. But the 1970s, 
despite the progress made in :ecumenism, was a decade of 

, growing tension. Legislators faced many sensitive problems such 
as contraception and adoption. A change of government in 1973 
brought Liam Cosgrave to power with Dr Garret FitzGerald as 
Minister for Foreign AlTairs. Against the backdrop of growing 
violence in Northern Ireland , the emphasis on constitutional 
reform was given a much lower priority. Liam Cosgrave was less 
adventurous than Sean Lemass. Not surprisingly, John Whyte 
has called the 1970s a 'decade not of connie! buCGf consensus'. I28 

But it was a decade of fragile, perhaps superfi';-ial consensus. 
Changes were made in social policy, 'education, adoption and 
contraception. The initiative for change in the latt~r area 
followed the Supreme Court judgment in thccase of Mrs-¥ary 
McGee versus the Attorney GeneraL In 1973, the court decided 
by a majority of four to one that ~ection 17.3 of the 1935 
Criminal Law Amendment Act was unconstitutionaL (Thi~sec
lion empowered the customs to confiscate contraceptives,) It fell 
to Charles Haughey, Minister for Health in the Jack Lynch. 
government which came into office in 1977, to pilot thr?ugh 
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. am,nding legislation. The Health (Family Planning) Bill 
'became law in July 1979.''" 

',The success of the McGee case ought to have pointed the way 
to 'further challenges to the Constitution. However, the cost of 
litiga'iion in Ireland is such that a Supreme Court case is beyond 
the financial reach of most ·citizens. Access to justice is denied to 
many. That, in itself, might become the subject of a constitu
tional challenge. However, the McGee case in particular 
pointed to a process of judicial dynamism. The Constitution was 
not static; it had to be interpreted in the light of contemporary 
events. 

In 1982 the new Taoiseach, Dr Garret FitzGerald, favoured 
the writing of an entirely new Constitution. The New Ireland 
Forum reported in May 1984 and was perhaps the most compre
hensive review of Irish identity since de Valera wrote the 1937 ' 
Constitution. It appeared tha~ the Irish Catholic Church had 
come to terms with the phenomenon of pluralism. The delega
tion of bishops to the forum was at pains to point out that they 
did not represent a lobby demanding a Catholic state. The 
Bishop of Down and Conor, Cahal Daly said: 

... that the Catholic Church in Ireland totally rejects the 
concept of a confessional state. We have not sought and we do 
not seek a Catholic State for a Catholic people. We believe 
that the alliance of Church and Statc is harmful for the 
Church and harmful for the state. We rejoiced when that 
ambiguous formula regarding the special position of the 
Catholic Church was struck out of the Constitution by the 
electorate of the Republic. The Catholic Church in Ireland 
has no power and seeks no power except the power of the 
Gospel it preaches and the consciences and convictions of 
those who freely accept that teaching. The Catholic Church 
seeks only the freedom to proclaim the gospeLI.Hl 

The acceptance of that position has very radical implications lor 
the Catholic Church and for the state. The deletion of the 
controversial sections 2 and 3 of Article 44.1 by the electorate in 
1972 is far less significant than the need to think through the 
implications of a Church that 'has no power and seeks no power 
except the power of the Gospel'. 
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The Minister for Foreign Affairs, Peter Barry, responded to 
the episcopal submission in a speech delivered at a luncheon to 

welcome Cardinal Secretary of State, Agostino Casaroli, on 
16 September 1985. He argued that it could not 'seriously be 
denied that during the fifty years which followed the establish
ment of an independent Irish State, there was a considerable 
intimacy between the State and the Catholic Church'. Mr Barry 
said the extent of that intimacy had been greatly exaggerated. 
In many ways, the close rela tionship that marked the period was 
quite understandable given the prevailing historical factors and 
the proportion of Catholics in the population. He argued: 

Nevertheless, in retrospect, it has been argued - most 
notably by the Catholic Bishops at the Public Session of the 
New Ireland Forum on 9 February 1984 - that the alliance 
of Church and State was harmful for both parties. That is why 
the Catholic Bishops, to quote one member of the Hierarchy, 
'rejoiced' when the provision concerning the special position 
of the Catholic Church was removed from the Constitution, 
following the Referendum of 1972.' :1 1 

The then Foreign Minister saw the relationship between 
Church and state being governed by two principles, principles 
tha t appeared to have been 'publicly accepted by the repre
sentatives of the Catholic Church at the New Ireland Forum'. 
Firstly, every Church and religious denomination had the right, 
subject to the provisions of the Constitution, to speak out on a ny 
issue they wish. Particular recognition was given to the duty of 
Church Icaders to alert the consciences of their followers to what 
they perceived to be the moral consequences",f any proposed 
legislation or its effects on the moral quality of life in society. 
Secondly, the members of the Houses of the Oireachtas had the 
right, based on the democratic principles reflected in,the Con
stitution, to legislate in accordance with their consci<:,nce in 
what they considered the best interests of the Irish peopl,,; 

However, the 1980s have proved to be the most acrimOniOUS 
in terms of conflict between Church (or rather, important cle-, 
ments of it) and state over proposed constitutional reform . The \ 
a ll-party unanimous recommendations of the 1967·commille_e 
on the Constitution are a piece of nostalgia in the late J 980s. 
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. Two bruising referenda, in 1983 and 1986, have shattered hopes 
·bf·political agreement on the drafting of a new Constitution. 
That is now not practicable. Let there be no mistake about it, 
the ("!9 referenda manifested poor politicaljudgmenl. The 1983 
referendum should never have taken place. The 1986 poll on 
divorce was a tilt at a windmill which even Don Quixote would 
not have tried. The government gave every appearance of being 
totally unprepared. Had the referendum on the Single Euro
pean Act in 198;: been handled in the same inept manner, it 
would not have bee!, passed. The biuersweet political experi
ence of the I 980s has closed the door on the option to replace the 
Constitution in the near future. 

The future of constitutional change in Ireland will depend 
very heavily on which Church paradigm replaces that of the age 
of de Valera. If the paradigm of the Church of the poor is pre
dominant, it will change the ,!-xis of Church-state relations and 
introduce a new set of issues and tensions. But that may not be 
wilhout considerable long-term benefit to Irish society. If the. 
paradigm of the Church of power predominates, associated with 
what is referred to as the 'new restoration\ then the future ror 
the Catholic Church, for inter-Church dialogue and for 
Church-state relations is gloomy. 
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1078/ 2; 1078/3; 1078/4; 1078/ 5; 
1995 / 2B; 1995 / 2C; 1040; 
105112; 105117; 1052; 1053. 

:10 Dc Valera papers, 1091. 
' I Oe Valera papers, 1091. 
!~ Twelve sets of page proofs- in 

English were pulled. McQuaid 
got one set. Whether he got the 
full set is not very dear. His com
ments concern only Anicles 11, 
12, 13, 14, 16, 18 and 21. 

• 1.1 There ~ a substantial liIe or over 
lifly pages in the de Valera 

papers, 1055, which shows the 
amount of work that McQuaid 
put into this Article on religion. 
Leo XIII's encyclical, Immortale 
Dei. is quoted very rrequently. If 
'.hese extracts were sent very 
early in the process, then they 
formed the basis of the Article on 
religion I church and state. There 
is another possibility: McQuaid 
drafted the Article and laler pro
vided Ihe soun.:cs on which his 
work was based . 

. !4 Fahey taught a few generations 
of Holy Ghost priests. He also 
found time to write but had diffi· 
cully in later years gelling ec
clesiastical approval for wme of 
his work. Quite ironically, Fahey 
could not get permission LO pub
lish onc of his oooks in the Dublin 
Archdiocese when John Charles 
McQuaid was the prelate. The 
latter had writlen a preface to 
one of his earlier works. Sec Denis 
Fahey, The Church a"d j(lnnin.1( 
Cork, 1953; The kingjhip ofChT;.ll; 
according 10 lilt principiLs uf .\'1 
Thoma.l .lquinaJ Dublin, 1931; 
Th~ kingrhip uJ(;hri~'1 and theconver
j1.·on of tile .7ewi.rh nation 1953; 
tHoney manipulatiun and the social 
order 1944; Tlu 1J~)'slical bOl(v ()f 
Ghrist in the modern world 1935; The 
rulers of UI.{Sj·ia 1938 and The social 
righls o/uur dilline Lord]rsw; ChriJ'l, 
the KinX I Y3:t:· 

I'> Bartley to Provincial, I J October 
1936, Jesuit Archives . 

. In Sec Preliminary. t>rafl, with 
name ofUoscph] vValsl!e [no. 6] 
wrillen on it in the handQ[John 
Hearne, privately circulated by 
de Valcl'a, S9715A. . 

.17 Dc Valera papers, lO78/ 4; it i~ 
possible to speculate whether 
other articles in that duster 40 LO . 
45 wcre not also written by 
McQuaid . 
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:IH Bunreacht na hEireann, Article 
'i. 44; sUb·scclions 1.2 and 1.3 were 

'c;ieleled lollowing a referendum 
ir>,,1972. 

19 McQuaid to de Valera, 16 
MardI 1967, de Valera papers, 
109!. "', 

4(J Interview with Sean MacEntee. 
" 59748.5 PO", 
4~ Finance merrt~randum, 22 

March 1937, S 971{;A. 
4.l Finance memorandum, April 

1937, S 10159. 
H Is it possible that the material on 

religion in the de Valera papers, 
1055, was supplied in an dTorllo 
stop the President moving In 

another direction? 
4:' De Valera papers, 1995/2A. On 

the original draft Article on 
religion (A), heavily annotated 
by de Valera and marked twice 
'free exercise', is written: 'Gopy 
shown nuncio - apr. 3rd. Did 
not leave copy'. It is not clear 
from the source whether de 
Valera let Robinson sec the 
actual copy that he had so 
heavily minuted and changed or 
whether he had given him a clean 
copy to look al. 

4ti De Valera papers, 1034. 
47 De Valera mcmorand urn on his 

'negotiations with the Churches" 
undated, de Valera papers, 1034. 

48 MacRory draft on nunciature 
notepaper (MacRory papers). 

4!J De Valera pape"" 1034. 
"I) De Valera papers, 1080/1. 
51 De Valera papers, 1080/1. In the 

last line, de Valera settled upon 
the final wording 'Do now con
firm and give to ourselves this 
constitution'. 

,'i:! Ibid. 
:;,j Ibid, 1080/2. This line had 

'established' substituted for 
'reached' in a further draft on 
9 April. The phrase 'motherland 

of the Irish Race' was also 
dropped. De Valera papers, 
1080/3. 

54 Recondite discussions had taken 
place - and were to continue to 
take place - between de Valera 
and McQuaid on the divine 
source of authority in the context 
of post-Enlightenment theories of 
popular sovereignty. De Valera 
papers, 1091. 

S', De Valera papers, 1091. 
~ti De Valera papers, 1034. 
',7 De Valera papers, 1079/4. 

sought a second opinion on the 
handwriting in this draft and 
have had it confirmed that it is 
that of de Valera. There is a 
possibility that section 3 
might be written by a different 
hand. 

SI\ Notes prepared for Cardinal 
MacRory, 11 April 1937, de 
Valera papers, 1995/2D. 

5'1 De Valera papers, 1079/4, 
11 April 1937. 

lill Interview with Sean MacEntee; 
Maurice Moynihan, who was 
chairman of the constitutional 
committee, did not remember 
seeing the original draft Article 
on religion before. 

bl De Valera papers, 1995/2C. 
" De Valera papers, 1995/2D. The 

'further points' may only have 
been lor Robinson. 

h:t De Valera papers, 1995/2C. 
h4 George Seaver, George Allen Fitz

gerald Gregg, Archbishop (The 
Faith Press, London, 1963), pp. 
127-28. This books gives some 
valuable additional inlormation. 
It quotes de Valera as saying to 
Gregg that 'when framing the 
text of the Irish Constitution, he 
deah lirst with all the other 
articles, and had left to the last 
the articles on religion, as likely 
to present no special dilliculty. 
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He soon (ouod thai he was mis· 
laken'. Ibid. , p. 127 . 

II" W. H. Massey. President or the 
Methodist Church in Ireland, to 
de Valera, 15 April 1937 , de 
Valera papers, \080. ' 

!iii De Valera papers, 1995/2E. In 
the copy, which was returned by 
the Presbyterians to dt.: Valera, 
the word Idenominations' in the 
controversial sec tion 3 is circled, 
but it is not possible 'to verify 
'whether this was done by the 
Presbyterians or by de Valera. 

07 F.\V.!:i, O'Neill, Moderator or 
the Presbyterian Assembly, to de 
Valera, I May 1937, de Valera 
paper>, 1080. 

t>8 De Valera enjoyed very good 
~Iations with the Jewish Com
munity in Dublin. He had heeo 
friendly with Dr HcrLog who had 
lert Ireland in 1936 to become 
Chief Rabbi in Palestine. There 
is no record of de Valera con
sulting with leaders of the Jewish ' 
congregations in Duulin. But it is 1 
certain that he \lIould have done 
so either directly or indirectly, 
possibly through the J ewish 
fianna Fail TD, Ben Briscoe. 
After the Constitution was pub~ 
lished, de Valera received a letter 
rrom the Irish Rabbinate Com~ 
millec, which ' noted with the 
greatt:S l satisfaction and due 
appreciation thattheJewish con
gregations are included in the 
clause giving equal recognition 
to the religious bodies in Eire. 
and they respectfully Icndcr(·on ~ 

gratulations on the production or 
such a lair and just document'. 
S 9852. 

6'j De Valera papers 1995/2F 
(emphasis added to show changes 
from previous draft); section I 
was abo changed. It read: '1 (I) 
The slate acknowledges that the 

homage of public worship is due 
10 AhnighlY God. h shall hold 
His name in reverence, and shall 
respect and honour religion'. 
There was also one major change 
in the structure. The Article was 
now divided in lo two parts. Sec~ 
lion I had three sub~seclions. 
The new sec lion 2, with five sub~ 
sections, began at the section 4 of 
Ihe old drar .. 

70 There is a reference to a differ~ 
ence of opinion in the: excellent 
book by Fr Sean Farragher, Dev 
and his A lrna Maler & FArnoll de 
Valera's lifeiong aSJ'ociatiotl with 
Blackrock 1898-1970 Paraelele 
Press, Dublin, 1984, p, 174; I am 
not sure whcther the first drart or 
the re1igious An icle wasalltrans~ 
laled into Irish. But there is a 
minute on the lext which suggests 
that de Valera retrieved il from 
the translators on 15 Apri l 1937 
- the day after he had had his 
difference or opinion with 
McQuaid. 'Returned by Mr 0 
Griobhtha 15/4/37' is wrilten on 
a copy 01" the draft, possibly in de 
Valera's hand. Dc Valera 
papers, 1079/ 4. 

71 Leon 6 Broin, ]UJt like )'t,rlerda . .l' 
... an autobiography Gill and 
Macmillan, Dublin, 1986, p. 
184. 

n De Valera papen., 105, (p. 30); 
see also SidneY~. Ehler andJohn 
B. Morrall, ( .llUrdtalld.rlalelhmugh 
the centuries - a co'lluliM of illu· 
slraliue documenl9. Burns and 
OaK", London, 1954, p'.,315. 

11 / mmorlale Dei, ' quoted in' .~nda 
McDon~gh, 'Church and state in 
the Constitution oflreland','"idsh 
Theological Quarterly, Vol. 28, No:\ 
2,1961, p. 139. . ' 

74 De Valera papers, 1091 . 
75 Farragher, op. cit., p. q4. 
7ri De Valera. papers, 1091. The 
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letter had begun: 'I beg to enclose 
'. so'me suggestions on the work of 

'ia.tl night, which I trust may 
prove useful in some way', 

n Dc '\!alera papers, 1091: 
McQuaid' added in a postscript: 
'I shall w6rk at the Property sec
lion to-day and if anything 
occurs to me;,! shall send it 
across' . 

78 Keogh, op. cit.; sec'Chapter IV. 
79 Ibid. 
1;10 J.P. Walshe to McCauley, 

I December 1933 (Irish Embassy 
to the Holy See, Villa Spada). 

81 vValshe was no stranger to Rome. 
In 1923, he had visited the city 
wilh the then Minister of Exter
nal Affairs, Desmond Fitz
Gerald. He was there again in 
1929 In an ollicial capacity, 
negotiating the establishment oj' 
diplomatic relations for the Free 
State. He visited the cit y in 1933 
with de Valera. It is probably 
that Walshe, who became the 
first Irish diplomat to be given 
the rank of Ambassador when he 
went to the Vatican in 1946, was 
a frequent private visitor to Italy 
over the years. 

H~ Dc Valera papers, 1995/2F. 
11:1 There were two drafts of this 

document. One was taken by 
vValshe to Rome on 16 April. 
W rittcn on the corner In de 
Valera's hand IS 'Copy given 
J. W. as a reminder. 16.1V.37.'
De Valera papers, 1995/2F. But 
there is a second version of the 
document with 'Re-drall from 
that givenJ.P.\\'. in de Valera's 
hand' - de Valera papers, 
1995/1 D. It is unclear whether 
the re-draft was sent to Rome to 
\lValshe, but as it did not diner in 
substance from the lirst docu
ment it is probably that it was 
not. There is no reJerence on lile 

as to who drafted the document. 
It is probable that it was either 
John Hearne or Maurice Moyni
han - or possibly both. De 
Valera almost certainly took an 
active part in the drafting of the 
document. 

H~ Words in brackets in de Valera's 
handwriting. 

115 D/FA, 849. This telegram was 
'completely garbled' in transmis
sion and it had to be sent again. 
There is a missing word in the 
text cited above, which I have 
added in brackets. 

H6 D/F A, S49. 
H7 D/FA, S49. \,\'alshe arrived back 

in Dublin on a KLM flight on 
27 April. 

8H De Valera papers, 1995/1D. 
H~l MacRoI)' papers. 
~Il Professor Geofl:rey Hand to 

author, February 1978; there is 
no date for this meeting between 
Macaulay and MacRory, It has 
not been possible to locate any 
reference to such a meeting in 
diplomatic reports from the Irish 
envoy to the Vatican. However, 
sensitive high diplomacy of that 
nature may not have been com
mitted to paper either in the form 
of a report or a telegram. It seems 
unlikely that there was any need 
for the cardinal to intervene to 
soften the Vatican's position after 
the \Valshe visil, which implies 
that MacRory visited Rome 
belore 16 April 1937. 

'II De Valera papers, 1079/4. In de 
Valera's hand, there is a minute 
to include 'The Society of 
Friends'. This is now Article 45. 

<)~ De Valera papers, 1091. 
'1j De Valera papers, 1995/1B and 

103412. 
'H _De Valera papers, 1995/1B. 
'l"' MacRory was in a very weak 

position. Byrne of Dublin had 
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voiced his approval lor the draJI 
Artide on religion. Being arch
hishop in the most important 
mClropolit'an see in the country, 
in whose dioC(!se the capital was 
located, Byrne had La be listened 
to. MacRory was only following 
custom when he look a subordi
nate ro le to Byrne on this matter. 

9b Edward Cahill to de Valera, 23 
May 1937, de Valera papers, 
1095/2D. 

97 P .J . Gannon to Cardinal 
M acRory, 9 June 1937 , 
MacRory papers. 

~II Dc Va le ra to Cardinal 
MacRory, 23 May 1937, Mac
Rary Papers. An extreme 
exa mple of intcr-ehul'eh dis
hal"mony can be found in the 
statement by Cardina l MacRory 
when both the Church oflre land 
and the Catholic Church cele
brated the fifteenth centenary in 
1932 of the coming of St Patrick 
to Ireland. Cardinal MacRory 
said, as quoted in an a rticle by 
David Kennedy, tha llrish Prot
estants did not belong to the 
Church founded by St Patrick 
and thallhe Protestant Churches 
were 'no t CVl;.!n a part of the 
Church of Christ' (fri11h Cnlholic 
Dirtclory, 1933. p. 570). He said in 
mitigation some t ime laler: 'I 
have no iII-tce ling towards non
Catholics. I never sa id a word 
against non-Catholics. What I 
did say and what gave onence to 
many was against their Churches 
and creeds and not against lhem
se lves' (Belfast. Vetl.lJ-[eller, 27 April 
1937; quoted in David Kennedy, 
'Aspects of the ;'\Jo rt hern situa
tion' in Michael Hurley (ed), 
/riJh AnglicaniJ1n /869-1969 Allen 
Figgis, Dublin, 1970, p. 164. 

99 IntelV'iew with Maurice Moyni 
ha n . The Secre ta ry of the 
Department or the President had 
an envelope conta ining the tina l 
d raft of the religious Anicle and 
preamble. . 

]00 De Valera gave Gregg an assur
ance that the phrase aboul which 
he was concerned did not bestow 
any lega l privileges on the 
Catholic Church. 

10] De Valera papers, 1995/ 18. 
102 S 9830, S P O. 
10;1 The Irish Timts, 11 October 1968. 
10~ The evidence for advancing this 

hypothesis is c ircumstan tial. But 
I have pieced it together through 
a series of interviews wi th Frank 
Aiken, Sean MacEntee, and 
other leading politicians. c ivil 
servants a nd academics. Tht! 
Executive Council minutes ror 
March and April are no parti
cular help in trying to determine 
what wtn t on around the table at 
Executive Council meetings. 

105 The Department for Industry 
and Commerce did not make any 
comments on the Consti tution. 
Lemass made one personal inter
vention at the last minute. 

]06 Interview with Scan MacEntec, 
22 March 1979. 

]07 Byrne to de Valera, 4 May 1937, 
S 9852, SPO. 

]UII MacRory to -de Valera,. 9 May 
1937, S 9852, SPO. 

1119 When de Valera visited Pius XII 
in 1957, the Pope' Rraist:d the 
Constitution. ' 

lUI Alrred O'Rahilly, who \\las later 
President of University Col~egc 
Gork, wrute articles. in a series in 
the Irish /ndepmdmt (11, 14 and 1 S .. 
May) on thc Constil ution, in 
which he attacked de Vale ra for 
the way Article 44 had been 
phrased. It was nothing more, in 
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his view, lhan 'a piece or neutral 
sc iei1lific statistics expressed in 
Jervent phra-;eology·. He was 
strongly of the opinion Ihal ' it 
shobld be expunged ' . De. Valera 
had, \0 some: extent, satisfied 
MacRor)<. by including such a 
formula. He had taken up the 
cardinal's idea, put forward in 
their meeting ~,the nunciature 
on 5 May. S(:c Alfred O'Rahilly. 
Thoughts on the Constitution 
Dublin, 1938. 

III De Valera papers, 109!. 
JJ~ DaiL Debates, Vals. 67-68, II May 

1937, cols. 29 and following. 
II] De Valera papers, ]091. 
114 McQuaid \vas parlicularly active 

in helpin g to neutrali se 
O ' Rahilly, whom, incidentally, 
the Holy Ghost lather had 
invited to make a submission at 
one point during tht: drafting of 
the Conslilul ion. On 25 May, 
McQuaid wrote: 

I think that with the previous 
sheet, dealing with donation 
and designation theories of 
power, this onc should answer 
O'Rahilly. Leo XIII is very 
explicit in not calling the de
signation theory by the strange 
nameS that Professor 
O'Rahilly found to fit it. (De 
Valera papers, 1091 ). 

It:. Edward Cahill to de Valera, 
23 May 1937, de Valera papers, 
1095/ 2D. 

11/1 Lisl of amendments, de Valera 
papers, 1038/4. I am gratefullo 
Sean Faughnan for providing me 
with this reference. 

117 Dail Debatts, Vols. 67-68, 4 June 
1937, col •. 1888-95. 

11 11 Dtiil Debates, Vols. 67-68, June 
1937, col •. 1922-1925. 

! 19 Autographed copy or Constitu
tion dedicated to John Hearne, 
MS 23, 508, Dublin. :"lational 
Library; Professor Brian Farrell 
kindly pointed this important 
reference ou t to me. 

I:!O Jeffrey Prager) RuiLding democrac..y 
in Ireland - political order and cull
ural integration in a newly independ
ent nofiotl Cambridge University 
Press, Cambridge, 1986, pp. 
90-9\. 

121 Ibid., p. 92. 
12l Repcrl of the Commillee on the Con

stitution, December 1967 Sta
tionery Office, Dublin, 1967, p. 
2. 

123 Ibid, pp. 5-6. 
1:!4 Ibid, p. 47. 
1 2~ Ibid, p. 48. 
121i Ibid, p. 44. 
121 Ibid. 
]~II John WhYle, Church and Slale in 

modUli Ir eland Gill and 
Macmillan, 2nd ed, Dublin, 
1980, p. 388. 

]~9 Ibid, pp. 413-16. 
I.W Report of the proceedings of the 

New Ireland Forum, Irish Epis
copal Conference Delegation, 
9 February 1984, p.2. 

1:11 Peter Barry, the then Ministcrfor 
Foreign Affairs, speaking at a 
lunch in Ivcagh House: during 
lhe visit of the Secretary of Siale 
of the Holy See, Agostino 
Casaroli , 16 Septemher 1985. 
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"The Constitution and 'Constitutional 
'Ri~hts 

, 
BRIAl'~ WALSH 

The function of the Constitution is to order the social, legal and 
political structure of the state. It is therefore a social document, a 
legal document ,and a political document. It could be correctly 
described as the sb~ial contract that the people of the state have 
entered into to agree upon the rules by which they will be 
governed and that these rules will regulate the relations between 
the citizens themselves and between them and the state. The 
Constitution is therefore the basic law of the state. As a law, it 
speaks always in the present tense and is to be regarded as a con
temporary law, even though as a document it may be regarded 
as being of another generation. 

It is a law that embraces both social and political objectives, 
which also are to be seen as contemporary statements and to bt: 
interpreted as such. While it does not dwell in any great detail 
upon how any of these objectives are to be achieved or executed, 
the Constitution nevertheless contains the overriding principles 
to which individual provision must be subordinated. No 
Constitution can provide for every contingency, but it can and 
does lay down the general principles according to which any 
contingency arising shall be provided for. It is not intended to be 
a detailed legal code in which, like the Swiss civil code, there is a 
provision where a situation not provided for in the code is 
resolved by ajudge in accordance with what he orshe thinks the 
legislature would have done if it had thought of the problem at 
the time. Ireland's Constitution does not endeavour to go into 
any such detail, such as prescribing the means whereby the 
Oireachtas and the government should perform their functions 
from time to time, except in so far as it provides that they cannol 
do so in a way that goes outside the principles laid down in the 
Constitution. 

Therefore, when one speaks of constitutional rights, one is 
using a somewhat ambiguous term. In the purely political 
sphere there are very important matters, such as the composi
tion of the Oireachtas, the determination of how many deputies 
there may be, the age at which persons may be elected to the 

86 
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Oireachtas, the age at which persons may vote in Dail elections 
and the permissable number of government members. These are 
all mailers of prime political importance and the Constitution 
deals with them in some detail. If they were not so dealt with, 
they could be the subject of very grave political controversy and 
even civil disorder. 

The people, in enacting the Constitution, therefore conferred 
these rights upon themselves, in the sense that they laid down 
the regulations according to which all these matters must be 
dealt with. This means that the people have the right to require 
that voting shall be available to people of the age set out in the 
Constitution, subject to whatever qualifications the Constitu
tion itself provides, and to insist that 'one person) one vote' 
should be achieved as closely as is reasonably or practicably 
possible by ensuring that the value of each vote cast is approxi
mately equal. Thus the Constitution, at the will of the people, 
prescribes the form of government and the distribution of the 
powers of government and, more importantly, limits the power 
of government and imposes obligations upon those exercising 
that power. As well as conferring these rights upon themselves, 
the people, in enacting their Constitution, also conferred certain 
rights on those to whom was entrusted the exercise of the powers 
of government. Since all these mallers can give rise to the most 
delicate political problems, it is not surprising that forty-five of 
the fifty Articles of the Constitution in efIect deal with them. 
Equally it is perhaps not so surprising that, because of the care 
with which these matters are treated in the Constitution, there 
has been comparatively little litigation dealing with any of 
them. In fifty years there have been only two.cases dealing with 
the question of constituency boundaries and pnly three cases 
dealing with the exercise of the ballot. There hil'(e been many 
more cases dealing with the exercise of the judicial power of the 
state. This perhaps is not surprising when one considetS that the 
Constitution commits to the judicial organ of government the 
ultimate guardianship of the Constitution itself and of the vindi
cation of the rights that are either conferred or guaranteed by j.t. 

It is the duty of the nation's courts, from the District Court ta 
the Supreme Court, to defend and vindicate the Constilu.tion; .., 
indeed, the Constitution requires that every judge appointeQ 
under the Constitution must ,wear to uphold its provisions. 
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Therefore the separation of powers provided for in Article 6 of 
. . the Constitution is the cornerstone of the system of government 

se~ up by the Constitution. Thejudicial organ of government is 
not'Rart of what might be regarded as a unitary administration. 
The courts are not agencies of either the executive or of the 
Oireachtas and are not to be seen to exist sitnply to implement 
either executive or parliamentary policies as such. In some 
countries, eveF\ those professing to be democratic, and frequent
ly in ones that a'r~ recognised as being such, politicians feel that 
in the description of the courts as the protector of the individual 
against the state, or against the authorities of the state, there 
lurks an anti-democratic criticism of the parliamentary system 
of government; therefore, they believe that it is a dangerous con
cept to see the courts as the protectors of the people against the 
state, Among people who hold such views not only abroad but 
even in Ireland, there is naturally a dislike of the judicial 
function. ' 

Il is inherent in the nature of Ireland's constitutional system 
that one of the most valued rights the citizen enjoys under the 
Constitution is the right of access to the courts. This may be des
cribed as the fundamental political right of the citizen under the 
Constitution and, not surprisingly, it is one that has been de
veloped, and to some extent encouraged, by the courts them
selves, which have been ever careful to see that their own area of 
competence is not impinged upon by either the execu tive or the 
Oireachtas. The courts arc always available to the citizen who 
seeks to complain that either the executive or the Oireachtas, or 
even his neighbour, has acted tohisorherdetriment, not merely 
beyond the constraints imposed by law, but even beyond the 
constraints imposed by the Constitution itself. He or she cannot 
appealLO the courts on the grounds that particular government, 
executive or legislative policies are either unwise or foolish , or 
are out of harmony or in harmony with some particular school of 
thought, as long as they do not breach the parameters laid down 
by the Constitution itself. But the constitutional parameters arc 
such as to permit the citizen the right to challenge before the 
courts any activity or policy of either the executive or of the 
legislature which could be held to be incompatible with the 
sovereign, independent, democratic nature of the state as pro
vided for in Article 5 of the Constitution. 

Article 6, as well as setting out the separation of powers, also 

''', 
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contains the vital acknowledgment that 'all powers of govern
ment, legislative, executive and judicial derive, under God, 
from the people .. .' This immediately brings to theforefront the 
matter of the place of natural law and the nature offundamental 
rights in the Constitution, which, although occupying only five 
Articles of the Constitution, are the ones popularly referred to as 
'constitutional rights'. They are not, of course, rights created or 
purported to be created by the Constitution; but those that are 
traceable to natural law are ones that are acknowledged to exist 
independently of any positive law, and the Constitution binds 
the state not merely to recognise them but to guarantee their 
protection. 

The Constitution of Saorst"t Eireann, while not containing 
anything similar to the provisions of Articles 41 to 44 inclusive of 
the Constitution of Ireland, acknowledged in its preamble tha t 
all lawful authority 'comes from God' l The first instance of this 
question of natural law being raised in debate in our courts was 
the famous dissenting judgment of Kennedy C. J. in the State 
(Ryan) v. Lennon.2 

This case concerned the constitutionality of Article 2a' which, 
among other things, as a piece of legislation vested in certain 
military officers constituting a court the power to impose the 
death penalty whenever those officers were of opinion that it was 
'expedient'. Kennedy C.]., in his dissentingjudgment, having 
recited that 'all lawful authority came from God to the people' 
held that every act, whether legislative, executive or judicial, in 
order to be lawful under the Constitution of Saorst"t Eireann, 
must be capable of being justified under the authority thereby 
declared to be derived from God. ' He held that if any of them 
were to offend against 'that acknowledged ultimate Source', as 
for instance 'if it were repugnant to the Natue'll Law,' such 
legislation would necessarily be unconstitutional and invalid. 
For that reason, Kennedy C.]. thoughtlhatthe provi,u,lD which 
enabled persons to be executed whenever the officers,.of the 
particular court considered it to be 'expedient', was uncons,itu. 
tional because it offended against the natural law. Thirty years 
later this sentiment found its echo in the words of Kingsmill. 
Moore]. in the Allorney General v. Ryans Car Hire Ltd·1 that ajudge 
may never accept the plea th~t 'it is expedient that one man 
should die for the multitude'. 

The olher members of the court in the State (Ryan) v. Lennon 
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(n,amely, FitzgiQbon and Murnaghan J J ) did not refer to the 
··ercamble on which Kennedy C. J had relied, but held that, 
since it was within the powers of the Oireachtas to amend the 
Co'n~titut ion by legislation during tha t period, the legislation 
conceme~ could not be held to be 'unconstitutionaL In doing so, 
they w<>{e following what might be called the positivist 
approach to the philosophy oflaw. In the result, the conclusion 
was drawn that the Constitution of Saorstat Eireann was not , 
based on a fundamental law and natura l rights. Thereafter, 
nothing was heard from the courts about natural law for many 
years, but the lesson was not lost upon those who were entrusted 
with drawing up the draft of what is now the Constitution of 
Ireland . 

Within two years of the decision in Ryan's case , the present 
Constitution appeared. This firmly established the natural law 
as the basis of man y of the rights guaranteed as fundamental 
rights. That means that the Constitution put outside the reach of 
either the executive or of the legislature the power to act 
con trary to these rights or to endeavour to suppress them or 
deny them. 

The repeal of the Constitution of Saorstat Eireann had auto
matically repealed the decision and the reasoning in Ryan's case, 
as was pointed out by Vincent Grogan in an article written in 
1954.6 Mr Grogan, who was one of the earliest, if not the earliest, 
commentator upon the Constitution of Ireland, described the 
Constitution, with its explicit statement of the relation between 
the eternal law and positive law and its clear acknowledgment of 
the existence of inherent rights, as enabling the courts to give a 
new answer to the same question as to the n,ature and extent of 
those rights. He went on to say that it adhered to the philosophy 
of St Thomas Aquinas and that it rejected all positivist and 
utilitarian philosophy since it also rejected Kant's doctrine of 
the categorical imperative - that is to say tha t moral obligation 
is founded only upon obedience to the dictates of man's own 
nature, and that hence human nature is its own end. Mr Grogan 
went on to add that the effect of the decision in Ryan's case had 
been to make morality and legality one, so that all actions 
intrinsically evil, such as murder, theft or perjury, could have 
been made lawful by statute. This criticism was upheld in prin
ciple in the judgment of the present Supreme Court in Conroy v. 
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Allorney General,' where the court declared, in dealing with the 
question of what could or could not constitute a minor oiTence, 
that it would be outside the competence of the Oireachtas to 
declare that such olfences as murder or rape could be regarded 
as mmor. 

In 1987 we are celebrating the fiftieth anniversary of the Con
stitution of Ireland. The present writer was one of the speakers 
who addressed the Law Society of University College Dublinon 
6 February 1958, at a meeting devoted to celebrating the 
twenty-first anniversary of the Constitution. At that gathering 
the President of the Societ y, the late Patrick McGilligarr, SC, a 
fOlmer Attorney General and professor of constitutional law in 
the college, expressed the view that natural law should be the 
sheet anchor of the Constitution. Originally he had strongly 
opposed the enactment of the Constitution. At the same meeting 
Vincent Grogan expressed the view tha t Article 28.3.3 did not in 
any way inhibit the Irish courts from invoking the natural law, if 
need be, against such legislation. The constitutional provision 
that Mr Grogan had in mind is as follows: 

Nothing in this Constitution shall be invoked to invalidate 
any law enacted by the OirGachtas which is expressed to be for 
the purpose of securing the publ ic sale ty and the preserva tion 
of the State in time of war or armed rebellion .... 

In speaking oflhe supremacy of the British parliament, it used to 
be said that if it passed a law decreeing that all blue-eyed babies 
should be killed at birth, no court in Britain could hold the law 
to be invalid . If any such law was to be enacted in Ireland by 
virt ue of the provisions of Article 28 of the c<;mstitution, it would 
be declared to be invalid not by invoking any. particular provi
sion of the Constitution, but by invoking the liigher or natural 
law, by virtue of which any such proposed activity could be out
lawed lor not being in accordance with the higher law. In more 
concrete terms, the very question raised in I('yan's case would he 
answered in the way proposed by the late Kennedy O.J. In 
addition, the position has been since reinlarced by the c!ecls.ion 
of the Supreme Court in the case of the Emergency PO\,<,:r.;'Bil!,. 
1976." In some legal philosophies the worst insult that o,"c eaCh 
oacr to an advcrsary is to saY,that he or she believes in natuf,ill 
law, This altitude is not entirely absent in Ireland. 
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'-. Theconcept of natural law and natural rights for many years 
was <lve'rshadowed by the positivist legal philosophy, of which 
the ''1rch exponent was Jeremy Bentham, Bentham summed it 
up by SlIying ' rights are the fruit of the law and of the lawalone. 
There a" 'e, no rights without law, no rights cont ra ry LO the law, 
no righ ts anterior to the law', !! The eager adoption of this 
philosophy in South Africa, to displace the Roman- Dutch 
natura l law he(itage, has lent legal support to a regime of racist 
inequality which 'natural law concepts would not have tolera
ted, The apotheosi's of the positivist position came in Nazi 
Germany where, it is said, the German posi tivist philosophy of 
law delivered the Germanjudiciary, bound hand and foot, into 
the toi ls of Nazism, In both South Africa and Nazi Germany, 
positivism led to a mechanical approach to the judicial function, 
so that no la w could be invoked to invalidate the barbaric acts 
undertaken in each of those countries. However, the experience 
or :--Jazi Germany also proved to· be the ultima te absurdity of 
positivism and led to its downfall , 

Such tragedies in Germany, and indeed in olher countries, 
led to Ihe belief that il was necessary 10 moye towards something 
like the conce pt of natural law or natural righ ts, Article 55 of the 
United Nations Charter undertook tha t the United Nations 
would promote the universal respect 'for the obse rvance of 
human rights and fundamental freedoms'. The Universaf 
Declaral ion or Human Rights spoke of the 'recognition of the 
inherent dignity and of the equal and inalienable rights of all 
members or the human family' as the foundation of freedom, 
justice and peace in the world. The European Convention on 
Human Rights'" was adopted for the purpose of tak ing the first 
steps to ensure the collective enforcement of eertain ol'the rights 
stated in the Universal Declaration, The Convention specifies 
certa in rights Ihat it accepts to be human rights and therefore 
natural rights. It docs not claim to confer any of them but, like 
the Constitution of Ireland, sets out to vindica te them, 

These international instruments were ample evidence of the 
re turn to and renewed recognition of the existence or natural 
law and natural rights, Yet the Constitution or Ireland anti
cipated these by more than a decade. Ireland's Supreme Court 
has long since rejected the Benthamite thesis, which, of course, is 
not surprising when one considers that the Constitution which 
the judges are sworn to oppose also rejec ls it. The preamble or 
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the European Convention of Human Rights speaks, significan t
ly, of the signatory countries as being ' like-minded' and of 
having 'a common heritage'. What the signatory countries have 
as a common heritage in this field is the acceptance of the 
natural law basis of human rights; the most fundamental aspec t 
of this is the acceptance that these rights arc inherent in every 
human being beca use he or she is is a human being, and that 
such rights arc the prerogative of humanity. It is surprising that 
some of the critics of the Irish Constitution on this score, who 
would at the same time claim to be good Europeans, should 
choose to ignore the common heritage of the European coun
tries. 

The fathe rs of international law built their structure on 
natural rights, whieh inhered equally in all men and women. As 
recently as 1966 in the case before the International Court of 
Justice in the Hague, Ethiopia v. South AJfica and Liberia v. South 
Africa, II Tanaka.J. slated that as: 

a State or Stales are not capable of creating human rights by 
law or by convention; they can only confirm their existence 
and give them p rotection. The role of the state is no more than' 
declaratory. Human rights. have a lways existed with the 
human being. They existed independently of and befo re the 
state. Alien, and eve n stateless, persons must not be deprived 
of them. 

The late Professor Daniel O'Connell in hi s well -known work on 
international law says: 

the first requirement of the internatiQpal lawyer is 
philosophical convic tion, but there are other' qualifications 
which he must possess in order ellective ly to perform his tasks 
and which justify his creative role. He must be a historian, a 
linguist, a 'sociologist and a cntic. He must attain 'to. some 
degree of abstraction in order to perceive the beginnings and 
the ends of a subject and the relevance of da ta to his acl;ndw
Icdged goal and to render explicit that which was implic it is. 
the vital relations of peoples., e . . '. 

! ..... . 

One might say that many of those observa tio ns are applicable to -
those who arc called upon to interpret the Constitution of 
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'.Ireland, particularly its provisions dealing with fundamental 
rigbts. 

'\Vriting in 1962, Deelan Costello ' :! (as Costello J. then was) 
said that, in striving to interpret the Articles of the Constitution, 
judge~ find in somc Articles natural law concepts explicitly 
spelled out and that it isjust these Articles that have proved most 
efficacious. 'He went on to say that Articles 41 , 42 and 43 of the 
Constitution equid be said to be based on philosophical truths 
and to incorporate rules of natural law. He stated that the con
stitutional experience in Ireland in the previous twenty years 
had shown that, where the constitutional guarantees could be 
based on philosophical truths, they were not merely empty for
mulae but were safeguards for individua l liberty. O n the other 
hand , he was of the opinion that Article 40 derived Irom secular 
and rationalist theory and that this la rgely accounted 'for its 
failure to be ellect ive'. I do not agree that Article 40 has proved 
to be a failure or inefl"ective, particularly in the ligh t of the 
decisions of the cou rts that have in terpreted it in the last twenty 
years. 

The history of" the concept of natural law in the Western 
European trad it ion reveals tha t the R oman philosoph ical con
ceptions, borrowed li-om the Greeks, were to the ellcct that 
natural law was the sum of" those principles that often control 
human conduct because they were founded on the concept of" 
humans as rational social beings. While St Thomas Aquinas 
claimed that natural law was that part of the law of" God which 
was discovered by human rcason, others claimed that natura] 
law did not depend upon the existence of God but was simply 
the dictate of right reason. Yet wha t was important was tha t its 
existence was accepted and wi th it, inevitably, the conce pt of 
human riglns. In the view of many people, thc influence of" 
scholastic philosophy on the history of" naturalla w was dccisive 
in the European tradition and St Thomas Aquinas was the great 
cxponent of" this philosophy. 

It can bc correctly asserted that the Constitution of Ireland 
has opted for the theologi('al origin of" na tura l law. It is not 
correct to claim tha t the preamble to the Constitution in enect 
declares the people to bc 'a Catholi," nationalist people'. The 
preamble undoubtedly proclaims the acce ptance of"Christianity 
and of the Christian ethic as the basis of" the governmcn t of the 
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state. A reference to the struggle for the independence of a state 
that has become independent, and to the aspiration to the re
storation of the unit y of the island ofIreland, can scarcely be des
cribed as unreasonable, unless it can he said to be unreasonable 
to expect that the citizens should decide that the state should re
main an independent stale. 

If the people of the state wish to live according to the Christian 
ethic (and one does not necessarily have to be a Christian to do 
that) and to have the soc ial and legal structure of the state 
ordered accordingly, then the Constitution reflects the political 
and social culture of the people. Those who rush to conaemn 
those Anicles of the Constitution that are formed by natural law 
simply on the basis that they smack of Ca tholicism display lillIe 
knowledge of the history of natural law and its development. 
The concept or natural rights is un iversally accepted in the 
Europe of today. In th e decades since the last world war the 
notion of na tural ri ghts has come to dominate European legal 
thinking. Western Europea n democracies rejec t the view that 
the state is God or that state power is right. 

The rights set out in Articles 41 to 44 inclusive of the Constitu
tion ofireland are the ones that are most noticably influenced by 
natural law considerations. The Constitution does not claim to 
confer or bestow any of the rights se t out there, but rather 
expressly acknowledges them as having existence outside the 
law and beyond the law. This is an acknowledgment that the 
natural rights guaranteed in those Articles do not require any 
justification ; at the same time, it is acknowledged that 
interference with them or restriction of them does require 
justification. The Constitution also recognises that these rights 
have their correlative duties. . 

Article 41 of the Constitution recognises the ·family as the 
natural, primary and fundamental unit group of society and asa 
moral institution possessing inalienable and impr~criplible 

rights antecedent and superior to a ll positive law. This 
statement of the famil y's right would be accepted iri ~ny 
European state, save those that are governed according ·to 
Marxist-Leninist philosophy and, perha ps, Sweden. However. 
Sweden, as a signatory state of the European Convention 'on 
Human Rights, is drawn into the philosophy or the Convention. 
Somc recent decisions of the European Court of Human Rights 
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.. concerning the . operation or 'in care' orders concerning 
'children, made by the English courts, have brought home the 
hU!1lan rights position of the family. That the sta te has 
gua\an teed to .protect the famil y in its Constitution and in its 
authority .. as the necessary basis of social order is scarcely 
unexpected and is to be found in the Constitutions of other 
countries. On a practical level, this view has been the basis of the 
judicia l decislops both in West German y and Ireland that struck 
down income tax)aws militating more severel y against married 
couples than unmarried couples. In the United States the 
Constitution has not yet been availed 'of to achieve that result. 

Article 41 has been the subject of a great deal of criticism from 
various pressure groups and special interest groups. The critic
ism is frequently based on a misunderstanding. It has been said 
tha tthc Constitution is too 'family orientated ' and that it has the 
etTect of sacrificing children to the ' fetish of parental authority'. 
What is overlooked is that the Article deals with the famil y as a 
unit and, as such , it has particular rights; but so also has each 
individua l who is comprised in that unit. The expression 
' ina lienable' has bee n criticised as being vague or perhaps not 
clearly understood, yet this expression also appears in the 
Universal Declaration of Human Rights. An inalienable human 
right, by delinition, is one that man ca nnot be deprived of; even 
by his own act. There can be refinements of this concept, such as 
the distinction between inalienable rights that a re absolutely 
inalienab le and those that are relatively inalienable. I< If some 
people lind this idea difiicult to understand, it is because in 
many respects the teaching or our constitutional law has not 
been matched by a course in the philosophy that inspires it. 
Nevertheless, it is the lundamental Article by which it is clearly 
declared and acknowledged that the child ren of the fa mil y are 
not the propert y of the state and cannot be treated and disposed 
of as if they were. 

h is true that the famil y envisaged in this Article is the famil y 
based upon marriage, as is made quite clear from the provisions 
of the Article itself: 15 However, it is not correc t to say, as it has 
been frequently stated, that the elrect of judicial decis ions has 
been to declare that the only family recognised by the Constitu· 
tion, or protected by the Constitution, is the fa mily based on 
marriage. 
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What the decisions have said is that the 'family' reJerred to in 
Articles 41 and 42 is the one based on marriage. The courts have 
said that other Articles of the Constitution may be availed of and 
invoked by what have been called 'natural families'; that is to 
say, families, or groupings Ihat resemble familie" which are nOI 
based upon marriage. ,n These may take many Jorms, ra nging 
rrom communes to bigamous unions, or to 'marriages' orpersons 
of the same sex, or even those who have undergone so-called Isex 
change' operations. Whal Article 41 deals with is that easily 
recognisable unit tha t is accepted throughoul Western Europe 
- the unit based upon marriage; in the context of Weslern 
European jurisprudence , that means the monogamous 
marriage of persons of opposite sex. The variel y of other possible 
unions or groupings does not make it feasible to have a ny 
general rules applicable but, as the Conslitution itself docs, will 
leave each individua l case to be dealt with according to its own 
particular circumstances. 

Most European countries have experienced this 'struggle' 
bel ween the rights of children and the rights of the famil y and 
have witnessed the shifting basis of it. At one stage the primary 
consideration was claimed to be the welfare of the children and 
that that must displace all else. It was suggested that divorce 
should be permitted only if the children did nol sulfer thereby. 
Then the ground was changed to expressing the viewpointlha t 
consideration for the children should not be allowed to stand in 
the way of the happiness of those who wish to make other 
domestic arrangements. In the case ofdivorec ilsell; the ground 
has changed a number of times, from its being acceptable only if 
ample provision is made for the wile, to the position (prompting 
a new policy) of ma king no provision for thi: ,w ife if she is (it to 
work and making minimal provisions for the cRildren if they are 
lelt in her custody, so as not in any way to sacrifice the happiness 
of any further marriage of the other part y. , 

These are bUI some illustrations of Ihe ever-shilting'/irounds 
in the argument that has been developed about the l"miIX' The 
Constitution makes ample provision lor Ihe protectiol) o"f,not 
merel y Ihe lamily but of the individua ls who make ~P tl1e. 
family. In the case ofa mnllict, the courls will decide the mal ter.\ 
The decisions must necessarily be based upon the particular 
circumstances of each case, and it is not for the Constitution to . 
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el)de!"vour to set 'out how each particular case should be 
decided. 

Article 41 has altracted the wrath of some cri tics, who cla im 
to see in it a statement to the effect that 'a woman's place is in the 
home'. Thjs is not a new claim. It first surlaced in 1937 when the 
Constitution . was being put before the people for enactment. 
However, such a claim completely misreads the Constitution. It 
is rather like a ~Onditioned reflex to any sentence in which both 
the words 'woman' .and 'home' appear. In the Article, the state 
acknowledges that, by her life within the home, woman gives the 
state the support without which the common good can not be 
achieved. That is a statement offacl. It is possible tha t it may not 
be acceptable to everybody as a correct statement of fact, yet so 
lar nobody has yet publicly challenged it as such . It does not in 
any way exclude li'om that acknowledgment the woman who 
works outside the home and who also "uns a home. Article 41 
goes on to say tha t the state shall therefore endeavour to ensure 
that mothers should not be obliged by economic necessity to 
engage in labour to the neglect of thei r duties in the home." 
Astonishingly, this protective guarantee has never been invoked 
in any litigation. 

The lirst thing to be noticed is that this particular under
taking refers only to mothers and not to women gene ra lly. The 
second thing is that it refers only to those women who a re obliged 
by economic necessity to neglect their duties in the home. It has 
been noted that in neither of these provisions is the word 'family' 
used. It remains yet to be decided in an appropriate case 
whether the Article is confined exclusively to married mothers. 
In so laO' as tne Article may be sa id to be discriminatory, it might 
be claimed that there is discrimination against mt:n because 
there is no expressed acknowledgment of the benelits to the 
commu nity thal now from a man's o r a faLher's dUlies within the 
home. Since motherhood is a function exclusive to women. it is 
perhaps not unusual that a Constitution should make some 
specia l provision for it. The Constitution of Greece acknow
ledges the lamily 'as the foundation orthe prese rvation and the 
advancement of the Nation, as well as marriage, motherhood 
and childhood, shall be under the protection or the State'. '7 The 
Constitu tion of the Soviet Union contains express provisio n for 
state aid to the mothers 01' large lamilies and to unmarried 
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mothers. HI There is nothing, however, in the Irish Constitution 
which permits discrimination only on the grounds of sex, as dis
tinguished from any particular function that a person of either 
sex may enjoy or have. 

Article 42, which deals with education, again acknowledges 
the family as the primary and natural educator of the child and 
guarantees to protect the right and the duty of parents to 
provide, according to their means, for the education of their 
children. Il is of interest to note that in this context education is 
referrred to as being' religious and moral, in tellectual, physical 
and social'l" By contrast, in the provision dealing with the 
state 's right, as guardian oflhe common good, to require certain 
minimum education of all children, the relerence to the com
ponents of education are confined to 'moral , intellectual and 
soc ial'. '" Thus the state cannot require that any child must 
receive religious or physical education. The state is bound not to 
oblige parents, in violation oCtheir conscience and lawful prelcr
ence to send their children to schools established by the state or 
to any particular type of school designated by the state." 

As a corollary, however, there seems to be no objection to the 
state providing religious education, if the parents wish it for 
their children, and to the state 'providing the type of religious 
education requested by the parents. As ta xpayers, parents 
should be Ii-ee to require that some of their tax be devoted to the 
teaching of what they wish their children to learn. This is not a 
contravention of the provision in Article 44 whereby the state 
guarantees not 'to endow any religion'. The teaching of religion, 
or of any partit ular religion, as a subject in ed ucation is not to be 
confused with the endowment of a religion. The United States 
constitutional jurisprudence, in relation to the constitutional 
bar upon the 'establishment' of any religion, has" perhaps gone 
unnecessarily far in that, in effect, it has been cORstrued as 
meaning that it is against the teaching of religion, or an.y parti
cular manifestation of religion that migh t be regarded as the 
teaching of it. .. \. 

These are instances where hislor"ical factors are of so';'e 
importance and should enter into the consideration of. the \ 
judges. The United States was particularly sensitive to the ques
tion of established relig ions, as indeed was the case ih Ireland. 
until the Church of Ireland was disestablished in 1869. BU,t the 
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, historical paller" in Ireland has been that schools have been 
'coQfcssional in the sense that religion of a particular denomina
tion was taught in one school or another. No pupil was under 
any' Qbligation to take religious instruction, and frequently in 
school~ where there were children of different religions, separate 
provisio",;vas made for them . This is part of the social pattern of 
the country and would never have been , and is not, identified in 
the public m1n..d in any way with the endowment ofreligion.lt is 
a subject availa'L> le in most schools, which the parents arc free 
either to wish or not to wish their children to take. 

The question of the conscientious objections of a teacher to 
instructing a particular religion is a separate matler, Ifhe or she 
has a conscientious objection to teaching a particular religion, 
some accommodation must be made for tha t; but it is doubtful if 
any teacher can be permitted to refuse to teach it simply beca use 
he or she does not believe it, as distinct from having a con
scientious objection to leachirig il. As a practical question, 
whether anybody would want a teacher of religion to teach that 
which he does not believe is a separate mailer a nd is a factor that 
might, in any event, resolve thc problem, if a nd when it arises, 
One expects that a teacher who has contracted to teach a parti
cular programme that includes religion would have no con
scientious objections. IT he or she has, then obviously the 
contract should be modified or the teacher should not enter into 
it. R eligious frcedom does not mean that the stale must lean 
against religious ed ucation, Equally, persons must not be pre
vented from acting in accordance with the honest promptings of 
their _consciences, as distinct from being prevented from acting 
in a way that their consc ience permits but which does not 
require them so to act. 

But the state guarantee offreedom of conscience and the free 
profession and practice of religion is made subject to public 
order and public morality, This is a reminder of the correlative 
duties of natural rights; namely, that one may not exercise a 
natura l right in a way that injures the right or rights of another. 
It is to be noted that the overriding consideration of public order 
and public morality is not referred to in Article 41, which deals 
with the family, or Article 42, which deals with education. 

Neither is public order nor public morality referred to in 
Article 43, which deals with private property, This is probably 
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the most misunderstood Article of the whole Constitution; that, 
at least, is the impression one gets when listening to some of the 
critics of Article 43. It declares positively that man, by virtue of 
his rational being, has the natural right to the private ownership 
of external goods. The state, accordingly, guarantees to pass no 
law attempting to abolish the right of private ownership or the 
general right to transfer, bequeath and inherit property. It is to 
be noted that the guarantee is that the state shall pass no law 
'attempting to abolish', thereby acknowledging that it cannot 
be done by law and that even an attempt to do so will not be 
undertaken. It goes on to recognise that in civil society thcexer
cise of these rights should be regulated by the principles of social 
justice, and that the state, accordingly, as the occasion requires, 
may delimit by law the exercise of these rights with a view to 
reconciling their exercise with the exigencies of the common 
good.2:! These all-important words are too often ignored. 

These words a re taken almost direc tly from Thomistic philo
sophy. The guarantee does not protect private property in the 
sense that iL cannot be encroached upon in the interests of the 
public good. Unlike most other Constitutions, the Irish Con
stitution, with onc exception, makes no express provision for the 
payment of compensation. Judicial decisions" have drawn 
attention to the fact that this is a guarantee of the right to have 
property as a natural right, but not in any way a guarantee that 
one can hold onto one's property, irrespective of the amount of it 
and irrespective of the requirements of the common good, pro
vided the matter is dealt with in accordance with the principles 
of social justice. Thomistic philosophy is of no assistance to the 
property exploiter or to the property developer or, indeed, to 
anyone who possesses more property than is i"t:quired for his or 
her own needs. Like the Universal Declarat1qn of Human 
Rights, it is a declaration to the eflect that everyone has the right 
to own property as a natural right. This is quite distinm li'om the 
exploitation of propert y or the undue accumulation oCpr-operty, 
or the yielding of property to the exigencies of the com!"on 
good. ", . 

It is sometimes difficult to discern whether the critics -of 
Article 43 think that it insufficiently protects private property or 
that it overprotects it. It certai,nly offers far less protection tha" 
do the Constitutions of other countries. In France the Declara-
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\ion of the Rights-of Man and of the C itizen, as reflected in the 
F(ench civil code," speaks of the right of property 'as the right to 
enj~ and to dispose of things in the most absolute fashion ... '. It 
a lso provides that no One shall be obliged to give up his property, 
save for' public use and on payment of just and adequate com
pensation;'The Constitution orthe Uni ted States" provides that 
no property shall be expropriated, save on the payment of just 
compensation: <1'he Constitutions of the Federal R epublic of 
Germany, of Spain and of Greece" provide expressly for the 
payment of compens~ltion. The First Protocol to the European 
Convention of Human Rights also has a safeguard for private 
property; this has been interpreted as mean ing th at just com
pensation must be paid if private property is expropriated . No
where in the Constitution of Ireland , except in rela tion to relig
ious denominations and educational institutions, is there any 
express reference to the payment of compensation for the 
expropria tio n of property. This prompted Professor Wheal'!: in 
his book Modern Constilulions to observe in relation to Article 43 
tha t the Constitution of Yugoslavia goes 'hardly further than 
this'.:!~ His comparison was with the then current Constitution 
of Yugoslavia, which in Article 18 declared that ' private 
property is guaranteed ... but may be limited or expropriated, if 
the common interest requires it, but only in accordance with the 
law', 

The Irish jurisprudence on the question oi'compensation is to 
the effect that, in so far as the Constitution is concerned, what is 
required is that just compensation should be paid under the 
provisions of Article 40. The case law indicates that it is possible 
that there may be cases where justice does not require the pay
ment of any compensation" In so far as there have been 
numerous public complaints about the amounts of compensa
tion paid for refused developments, or for the acq uisition ofland 
for public purposes, it is not always remembered that all 
releva nt provisions are to be found only in legisla tion a nd not in 
the Constitution. Legislation is en ti rely in the hands of the 
Oireachtas and it is a matter for it to determine how much 
co mpensation shall be paid, provided that they do not create an 
inj ustice. 

What amou nts to injustice natura lly must depend on the 
actua l circu mstances of each case. Therefore any machinery set 
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up to monitor or to deal with this must be prepared to make 
individual judgments. A case in point is the fact that for many 
years the Land Acts did not expressly provide for the payment of 
market value compensation for the taking of land by the Land 
Commission. There were so many complaints that the sums 
awa rded by the Land Commission were unjustly lower than the 
market value that, eventually, the Oireachtas enacted legisla
tion that enabled the market value to be paid."" It is clear, of 
course, that the market value does not necessarily represent a 
just price. Depending upon the state of the property market, the 
market value may be an unjustly low price in some cases, and in 
other cases may be unjustly high. But so far as the Constitution, 
as distinct from legislation, is concerned,juslice is the criterion. 

Article 44 of the Constitution, at sect ion 2.6, provides that the 
property of any religious denomination or any educational 
institution shall not be diverted, save for necessary works of 
public utility and on payment of compensation. It must be 
assumed that the compensation will also bejust compensation. 
The purposes for which the property may be 'diverted' must 
come within the judicial interpretation of 'necessary works of 
public utility'. It is to be noted however that the reference to 
'religious denomina tions' is prG>bably not susceptible of an inter- . 
pretation that extends it to religious orders as such. A religious 
order is a group of individuals and it is free to change its religion 
as often as it likes or cease to be a religious order altogether. The 
property is always the property of the. individuals who make up 
the order. This provision, it should be noted, comes under the 
heading of religion and not under the heading of property, so 
obviously it must be interpreted as being intended to safeguard 
religious freedom. The same Article provides that every 
re ligious denomination shall have the right to\nanage its own 
affairs, to own, acquire and administer property; movable and 
immovable, and to maintain institutions for religious"or charit· 
able purposes. Obviously, if there was not some g\J~rantee 
against the arbitrary taking away of any such property"there 
would be a serious impediment to the freedom of religion\, 

The only pmvisions of the Constitution that have been 
deleted without replacement in an amended form were those\ 
recognising ' the special position' of the Catholic Church 'as t~e 
guardian of the Faith professed by the great majority ~f the 
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\citize'ns' and the express recognition by the state of severa l other 
na'\led' (and unnamed) religious denominations existing in 
IreLand ,'" provisions which had no legal effect of preferment, or 
disabi!ity. :" In so far as this deletion may have been prompted 
by the 'desire to impress favourably the loyalist Protestant sec
tion of tile population of Northern Ireland, it appears to have 
been ineffective - perhaps not surprisingly when one recalls 
that the 'loyalty' is to a monarch, who is by law the head of an 
established Church. However in so far as it removed an irritant 
to the members of all religious denominations, the deletion was 
justified. The recent opening to scholars of Eamon de Valera's 
papers throws considerable light on the difficulties any constitu
tion-maker must cope with ifit is sought to give state recognition 
to named religious denominations. These papers also reveal the 
1937 auitudes of the representatives of the various denomina
tions consulted and, in particular, the active interest of the then 
Presiden t of Blackrock College, :Oublin."" What is often over
looked is that the deleted provisions were the only constitutional 
provisions in the world, then or since, LO have given express 
recognition to the Jewish congregations, and that this was given 
at a time in history when the greatest agony of that gifted people 
had already begun in Europe. This deletion in 1972'" was a 
source of great disappointment to the then Chief Rabbi of 
Ireland , Dr Isaac Cohen,''' who returned from a lecture tour in 
the United States, where he had been extolling the virtues of this 
recognition, to find that it had disappeared. 

Article 40, which comes under the heading of 'Personal 
Right~' in the Constitution, covers a great deal of ground. 
Undoubtedly, as Costello J said in 1962, part of it at least is 
inspired by positive law, but there are also parts of it that are 
clearly inspired by natural law. The provision that all citizens, 
as human persons, shall be held cqual before the law would be 
regarded as a declaration ofa natural or human right, but not as 
a declaration that all persons are born equal in all things, which, 
of course, they are not. That is why the Article has the provision 
added to it that 'this shall not be held to mean that the State 
shall not in its enactments have due regard to differences of 
capac ity , physical and moral, and of social function'. This is 
translating into law the Aristotelian concept of justice;''' 
namely, that it is to treat equals equally and unequals 
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unequally. As has been pointed out in Irish case law, to give 
equal measure to all people is simply to perpetuate, if not 
actually increase, existing inequalities.:n 

The right of persons not to be deprived of their liberty for 
wrong reasons, and their right to express their convictions and 
opinions, to associate with their fellow citizens and to assemble 
must be regarded as natural rights. However, they are of their 
very nature the type of rights that must necessarily also import 
duties because the exercise of any of these rights very well may 
impinge upon the exercise of similar or other rights on the part of 
one's fellow citizens. In so far as the depriva tion ofliberty is con
cerned, what might be called the habeas corpus section of 
Article 40 (although the expression habeas corpus appears 
nowhere in the Constitution ) can be regarded as having been 
most efficac ious, particularly in the last twenty-five years, in 
preserving and defen ding the liberty of the individual against 
the power of the state to deprive him or her ofil. No citizen may 
be deprived of his or her liberty save in accordance with law, 
and tha t law must not itself be repugnant to, or invalid having 
regard to, the provisions of the Constitution. So far as the right of 
associa tion, the right of assembly, and the right of freedom of 
speech arc concerned, they a re all subject to the overridingcon
sideration of public order a nd public morality. 

It is however Article 40, section 3 tha t has now developed as 
the eq uivalent of a 'due process' clause and has become one of 
the most versatile a nd flexible provisions of the Constitution as 
the result ofIreland's constitutional case law. In that provision, 
the sta te guarantees by its laws, so far as is practicable, to defend 
and vindicate the personal rights of every ci tizen . It a lso 
guarantees that the state shall, in particular, 'bY'its laws protect 
as best it may from unjust attack and, in the case,of injust ice 
done, vindicate the life, person, good name, a nd property rights 
of every citizen'. Leaving aside the obligations to legislare. which 
this may pl.ace upon the state, the Article has been interpreted as 
meaning that the state, by its various organs of government and 
particularly by thejudicial organ of government, is bound to uie 
wha t powers it has available to ensure tha t these guarantees,are ' 
honoured . .. 

This imports the question offa~r procedures and generally the 
consideration of whether in some particular case or cases there 
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has been an injustice that can be righted. It has been objected 
that 'justice' or 'injustice' are vague criteria. The c itizen has a 
"~tural righ t not to be subject to injustice. It is difficult perhaps 
to'Qefine justice or injustice in the abstract, but it is much less 
difficulqo recognise it in the concrete and that is what the courts 
are the~ for. In so far as this involves the individual judge (and 
indeed the legislator) in exploring and expounding the 
collective cor:science or concept of justice, he or she must rely 
upon instinct 'Of intuition, which, in short, means on his own 
moral sense and his own intelligence. This, it has been said, can 
lead to a ci rcle of subjectivity. Similar criticism could be 
directed at the role of the judge in seeking to dete rmine and to 
identify a na tural or a human right. It has been said in our juris
prudence that, in this, the judge la rgely depends upon his own 
experience, education and on the prc::vailingcontemporarycon
cepts. '" This means thatthejudge must decide asjustly as he or 
she can, and the legislature must make laws as wisely as it can, in 
accordance with the prevailing ideas of justice with which, it is 
to be hoped, a ll law-makers and law interpreters are imbued by 
training and experience. 

But if in all ages the Constitution is to be regarded as a 
contemporary document, then obviously no constitutional 
interpretations are intended to end ure for ever .:l9 New inter
pretations, qualifications or additions to former inlerpretations 
may be justified by the current epoch. There is the added safety 
in the fact that judges do not live for ever and new generations of 
judges may see things in a difTerent light. 

LJndoubtedly, man y things tha t a re regarded as manifestly 
unjust today would not have a tt racted such opprobrium fift y 
years ago. Matters that were not perceived to consti tute rights a 
generation ago can be so perceived toda y. It is in this a rca of 
unenumera ted or of unspecified rights that the Constitution of 
Ireland, in com mon with the Constitution of the United States 
(by virtue of its Ninth Amendment), offers far greater oppor
tunity for growth and extension than does the European 
Convention on Human Rights. Since the Convention is an 
internationa l treaty, the High Contracting Parties did not 
commit themselves Lo more lhan was expressed. The Conven
tion is confined to dealing with the rights that are actually spec
ified in it or with the rights that can be spelled out of those 
specified rights. 
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Many perceived interpretations of the Constitution orIreland 
should not be regarded as being correct when they have not 
been tested or so declared in court. In the last analysis the Con
stitution means what the Supreme Courl says it means. Since 
the courts themselves cannot institute proceedings to test any
thing naturally,judicial interpretation must await the request of 
a litigant. In the first lifty years of the United States Constitu
tion, there were only two cases where the power or judicial 
review was invoked, and one of those was the very case in which 
the power to review was established, namely, Marbury ". 
Madison. 40 In the first lifty years of the Constitution of Ireiand a 
very great body of constitutional jurisprudence has been devel
oped, yct there are very many aspects of the Constitution that 
have not been fully explored. 

Those who, through impatience or otherwise, would seek to 
have the whole Constitution replaced should bear these factors 
in mind. In many cases they are asking lor replacement of provi
sions that they do not yet understand. Mostly these cri tics do not 
appear to have made any scientilic or careful assessment of the 
impact that the judicial interpretation of Ireland's const itu
tional provisions has so far had. It has been said that unspecifie9 
rights create uncertainty. Iftn,ere was no power to perceive un
specified rights, all that would be created would be a void. 
Unless it is being asserted, and can be proved , that it is possible 
(and I believe that it is not) to draw up a Constitution that will 
provide a rule for every exigency or contingency that has not 
been foreseen or has been but dimly seen, there must be room for 
unspecified righ ts. 

In practice the Constitution of Ireland hasworked very well. 
In many ways the civil service has shown a greater awareness 
and appreciation of its provisions than has been' the casc among 
many politicians. In particular it can be said that the Depart
ment oiJ ustice, often the object of unjust critic ism, haStn the last 
twent y years shown great sensitivity to the provisions oftht Con
stitution. The same cannot be said of all local authorities, a high 
official of one of which was quoted in the public press asrefer~ing 
to 'this awful Constitution'. , 

Sometimes a short-term and immediate political nccessity\ 
can override the most wise. advice of permanent officials_ 
Politicians com~ under immediate pressure li'om the public to 
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:r~act to some current event that deeply alTects it, and may find 
tllemselves driven to take action tha t ignores or rides roughshod 
Qver,\,ome fundamental principles. 

Th,e.peed to tefer any proposals to change the Constitution to 
the peopl!, is some times regarded with impatience, if not hos
tility. Nevertheless, it is a procedure that guards against hasty 
decisions a nd ~ertainly guards against the infiuence of many of 
the individualsand organisations who wie ld great power within 
the modern state. A referendum may be troublesome, and even 
expensive, but it is the only way of directly consulting the 
people. It gives an opportunity for public debate and for refiec
tion. Legitimacy of government requires that if the people's 
views on fundamental principles a re to be ascertained, they 
must be asked the question directly. W hen it comes to any pro
posal to amend the Constitution, the ultimate questions must 
be: (I) wha t does the text of the Constitution mean in our time, 
and (2) is that how the people wish to have the social and legal 
structurc of the sta te ordered. 

If they do not so wish, then they must be ofrered the choice ofa 
text that will beller guarantee and defend their natural rights 
both now a nd in the future. If a Constitution is to be something 
more than a series of pious platitudes, which cannot be given the 
(o rce aflaw, and enforced as such, then any alternative lext must 
necessarily require long and careful study. This has been the 
experience of other countries whose Constitutions in theory and 
in practice, as does Ireland's, cantrell all the organs of govern
ment. It is improbable that alterna tive will be suddenly revealed 
in ivor-y LOwers or on the road to Damascus or elsewhere. 
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'. The Constitution In the Courts 

DG!"IAL BARRINGTON 

I remember, in 1948, when I was a law student in UCD, a notice 
appeared' 'on a notice board in Earlsfort Terrace that our 
professor or cqnstitutionalla w, the late Mr Patrick McGilligan, 
was to deliver ,..lecture to one of the college societies on the Con
stitution. The tille of the lecture was to b~ 'The Constitution
All Sa il and No Anchor'. 

Shortl y afterwards, Mr de Valera's government feIl and the 
fi rs t inter-pa rty governmen t was formcd . Mr McGilligan 
became Minister for Finance and the lec ture was cancelled. I 
have often thought, however, that the title to the lecture 
revealed the attitude towards the Constitution at the time. 

This same attitude still prevailed in the Bar Library when I 
became a member in 1951 . To cha nge the metaphor there was a 
general feeling that the Constitution was a broken reed. This 
feeling resulted in part from the decision of the Supreme Court 
on the reference to it of the Offences Against the State (Amend
ment) Bill. 1940.' The Supreme Court, in that case had. in 
effect, held tha t a person was deprived of his personal liberty 'in 
accordance wi th law' ifhc was deprived of it in accordance with 
an Act of the O ireachtas not otherwise repugnant to the 
Constitution'. It also held that the guarantce or personal rights 
con ta ined in Article 40.3 was a general guarantee extending to 
all the citizens and that the task of deciding how the rights of the 
individual citizen we re to be reconcikd with the rights of the 
community at large was a malter for the Oireachtas rather than 
for the courts. 

On this line of interpretation it was difficult to sec how the 
Constitution was going to protect the citizen against abuse of 
power hy the legisla ture. A Constitution is necessarily con
cerned with general principles. It guarantees rights in general 
terms and imposes limitations on those rights in terms almost 
equall y general. The problem of interpretation is to preserve the 
balance and the emphasis which the framers of the Constitution 
had in mind. There is a sense in which the value of a constitu
tional guarantee depends upon the approach of those who it 
interpret it. 

lID 
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English judges regard their task as being that of ascertaining 
the will of parliament from its statutes. They reject the idea of 
trying to control the will of parliament by reference to any 
higher constitutional principles to which the people are com
milled. Before 1922, judges and lawyers in the Republic were 
educated in the same tradition of parliamentary sovereignty. 
Things did not changc overnight. When I was a student in UCD 
in the late 1940s Dicey's Law and the Cunstilulion was still the 
standard textbook on constitutional law. 

The 1922 Constitution had notionally imposed upon the 
traditional common law system in Ireland a wrillen Constitu
tion with guarantees of personal rights. But as it could be 
amended by parliament without reference to thc people, it 
imposed no effective limitations on the power of the legislature. 
For practical purposes the old British system of parliamentary 
sovereignty seemed to have survived. 

The new Constitution came into operation on 29 December 
1937. Gavan Dufly J. was the first judge to perceive the signifi
cance of the changes it had brough t. He also appeared to 
embrace, with en lhusiasm, a new role for the judiciary as 
upholders of the Constitution with his famous 'The Constitution 
... is the Charter of the Irish People and I will not whittlc it 
away" but other judges were more fearful that any form of judi
cial actiVIsm in interpreting the Constitution might involve the 
judiciary in questions of political, social and economic policy in 
which, as judges and lawyers, they had no special competence. 

Some of these misgivings rna y be seen in the remarks of Hanna 
J. in his judgment in The /'(gs Markeling Buard v. Donnelly." The 
plaintiff made the submission that the Pigs and Bacon Acts, 1935 
and 1937 were unconstitutional; they were contrary to 'peacc, 
order and good government' and viOlated the . .'principles of 
social justice' referred to in Article 43 of the ·Constitution. 
Dealing with these submissions, Hanna J. stated: " 

- , 
It seems to me difficult, if not impossible, for any Cou'rt oflaw 
to give an analytical definition of these words - 'pem:e, 
order, and good govcrnment of the State', based upon any 
known principle of law, or upon which any principlc or law\ 
could operate. I am certainly una hIe to do so. The question of 
peace, order and good government of the Statc in referc?ce to 
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legislation is primarily a matter for the Oireachtas, a nd the 
.", application of the phrase would seem to be more a guide than 

a positive law. The reason for this opinion is that upon this 
q'uestion there is no rule of law to guide the Court. It is a ques
tio;' {'ntire1y of practical political science and of the theory of 
govern\flent, a question which, ifit were to be dec ided by the 
Court, would be determined , not b y any principle ofla w, but 
would depend on the lndivid ua l view of each particular 
Judge, or boa y of Judges, on the theory of government and 
their knowledge. of political science. It seems to me to be a 
vague phrase, a kind of political shibboleth, the meaning and 
applications of which has changed and will continue to 
change [rom one generation to another. 

These rema rks appl y with more force to the submission tha t 
the laws passed must be consistent with socia l justice, assum
ing that the use of that phrase in Article 43 is to apply to 
legislation. I cannot define that phrase as a matter of law. It 
cannot be the old standard of the greatest good of the greatest 
number, for, a t the present day, it may be considered proper 
that the claim of a minority be made paramount on some 
topic. As to the meaning of soc ial just ice, opinions will diner 
even more ac utel y than on the question of 'good government'. 
I can not conceive social justice as be ing a cons tant quality, 
either with ind iv iduals or in d ine rent States. Wha t is social 
justice in one gtate may be the negation ofwhat is conside red 
socialjustice in another Slate. In a Court oflaw it seems to me 
to be a nebulous phrase, involving no question oflaw for the 
Courts, but question s of e thics, morals, economics, and sociol
ogy, which a re, in my opinion, beyond thedetermina tion ofa 
Court of law, but which may be, in their various aspects, 
within the co nsideration of the O ireachlas, as represe nting 
the people, when framing the la w. 

He concludecj: 

The . . . proposition, that these two Acts arc in their entirety 
unconstitutiona l as being contrary to good government a nd 
social justice cannot be sustained, inasmuch as no standard of 
any kind on this general propositio n has been placed before 
the Court, by the application of which the question could be 
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decided, for the simple reason that there is no such standard. 
The phrases seem to me to be in the nature of political, 
economic or sociological tags, used in common language with 
different meanings by d ifferent people and devoid of any legal 
connotation whatever. (p. 421 ) 

One can perhaps detect the pa rdonable irritation of a judge 
confronted with a particularly far-fetched submission. One can 
also detect an understandable reluctance to allow the courLs to 
be drawn into questions of social and economic policy more 
a ppropriate to the legislature. But at the same time if the courts 
were to regard the abstract principles to which the Constitut ion 
subscribes as be ing mere general guaranlees or as 'devoid of any 
legal connotation whatever' it is hard to see how the courts 
would carry out the responsibility which -the Constitution 
appears to place upon them as the final interpreters and 
defenders of the Constitution. 

The Supreme Court took a radically different approach 
towards the Constitution in the Sinn Fein Funds Case' In the same 
year O'ByrneJ., delivering the judgmen t of the Supreme Court 
in the case of In Re Philip Clarke,' appeared to gooutofhis way to 
correct an impression left by the passage referred to above from 
the court's judgment on the reference of the Offences Against 
the State (Amendment) Bill, 1940. He said: 

A passage, at page 481, in the judgment delivered by Sullivan 
C.]. in Re Article 26 of the Constitution and the Offences 
Against the State (Amendment) Bill 1940 was relied upon as 
laying down the proposition that the Court could not consider 
whether a guarantee contained in the Constitution had bcen 
infringed by an Act of the Oireachtas. Such ~n interpretation 
of the passage would be inconsistent with' the principle 
a lready referred to as having been la id down in'lhat judg
ment. The passage must be read as a rule of pruden<;e in the 
consideration of the question of express or im~lied 
repugnance, especially in matters such as those involvei:l. in 
the said BilL 

These judgments did not dispel the general view of the Constit~- _ 
tion held at the Bar. Barristers also had been educated in the 



114 Analysis and Critique 

~ritish' constitutiol;lal tradition of parliamentary sovereignty. 
They' were unlikely to press original arguments based on the 
Con~titution until they Jelt judges wcre prepared to receive 
them~ There are many instances in the law reports of barristers 
being congratulated by judges for making concessions based on 
British con~litutional practice, concessions which no barrister 
would make today. Moreover our system was and is acommon
law system. A l~wyer, confronted with a problem, will look for a , 
reported' case or a'section of an Act of parliament which governs 
the problem and givcs him the answer. It is only when he can 
find no answer, or finds an unsatisfactory answer, that he will 
turn to the Constitution. In that sense constitutional law will 
always be the law of the last resort for the professional lawyer. 

I remember sitting in the Supreme Court, watching a case, 
sometime in the 1950s. Cearbhall 6 Dalaigh was an ordinary 
member of the court at the time so that it must have been 1953 or 
later. Suddenly Cearbhalliooked up from his papers and, so far 
as I can recall his words, said 'Gentlemen, we have a Constitu
tion. Yet no one seems to know what it means'. 

So far as the Irish Bar i., concerned, there can be no doubt that 
the father of modern Irish constitutional law is Mr Thomas 
Cono lly S.C. A glance at the Irish Reports will show that he was in 
nearly a ll the great constitutional law cases from the early 1 940s 
until modern times. Conolly is a man of brilliant intellect and 
vast knowledge of the law but he never allowed his legal know
ledge to obscure the basic principles. He looked at every prob
lem with a fresh eye and a certain air of innocent wonderment. 
He was modest and unassuming except when a wicked sense of 
humour manifested itself. He had a seductive style ofadvocaey 
peculiarly his own. His colleagues used to liken Conolly before 
the Supreme Court to a fisherman casting a fl y now this way, 
now that, waiting for a fish to rise. He operated on the rather 
cynical principle that, in any case, the judge's point is thc best 
point. For that reason he never lormulated his argument as a 
syllogism but skirted around it until one of the judges saw the 
point and lo rmulated it for him. He would then pause, comider 
the judge's point and gratefully beg leave to incorporate it as 
part of his argument. 

It was Conollis achievements in invoking the Constitution 
that first made the Irish Bar conscious of the fact that the 
Constitution might be important for professional practice. 
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By the 1960s there could be no doubt that the Constitution 
was being taken very seriously by the 0 Oalaigh Supreme 
Court. Certain judges of the High Court, notably Kenny j ., also 
showed particular interest in constitutional law. Cearbhall 0 
Oalaigh, as Chief justice, delivered some important judgments 
on constitutional law. But, often, he did not deliver the judg
ment of the Court. He imposed his stamp on the court by his 
extraordinary courtesy) high seriousness of purpose, and 
concern for constitutional values. More often than not, he left it 
to some other member of the court, usually to Brian Walsh]., to 
write the judgment. I remember Tommy Conolly saying at the 
time, 'Brian Walsh is writing the constitutional law of this 
country' . 

Ireland had inherited in 1922 a mature and sophisticated 
legal. system in the common law. All the judges realised the 
importance of the system but the people had superimposed upon 
it another, and possibly different, value system in the Constitu
tion. The United States of America was also a common-law 
country. It also had a written Constitution with a Bill of Rights 
and had upwards of 150 years experience of altern pting to 
reconcile the two. Gavan Duffy had realised, right from the 
start, that the United States of America was the obvious place to 

. look for guidance in interpreting the Irish Constitution. But the 
o Dalaigh Supreme Court positively encouraged this practice. 
Nowadays a barrister arguing a point of constitutional law in 
the High or Supreme Courts will, as a matter of course, refer to 
decisions of the American Federal Supreme Court as persuasive 
authority. If; by chance, he does not, the trialjudge will, as likely 
as not, ask him if the American Federal Supreme Court ever had 
to consider the point. Nowadays our courts also'have to consider 
the decisions of the European Court of Human R~ghts in Stras
bourg and of the European Court at Luxembourg. They may 
also consider decisions of the courts of the member sta,es of the 
European Community. ~ . 

By the time CearbhallO Oalaigh resigned as Chiefjusiice in 
1973, the Constitution had begun to permeate a ll areas of 11'15):1 ' 
law. In later years the rate of penetration may have accelerated 
and it may have been necessary to change certain matters of \. 
emphasis in th,e light of complex problems. But the process 
begun by the 0 Oalaigh court ~ppears to be irreversible., 

Meanwhile the citizens generally had become more conscious 
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Period 
1939-48 
1949- 58 
1959-70 
1971-83 
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Cases reJerred to 
19 
12 
44 
97 

of the Constiii:ltion. The civil rights movements in the United 
States of America and in Northern Ireland made people more 
concerned with questions of constitutional rights. Significantly 
the great interest groups in society began to take an in terest in 
the Constitution. Many constitutional cases arc concerned with 
isolated citizens who have fallen foul of the bureaucracy or who 
have been placed, or who have managed to place themselves, in 
some impossible legal predicament. T hese are what Tommy 
Conolly used to refer to as the ' rag and bobtail ofthe law' . But in 
the past twenty years there have'been tnany cases where interest 
groups have consciously used the Constitution to redress so me 
grievance of their members. T hus there have bee n repre
sen tative actions brought on behalf of farmers, ratepayers, tax
payers, trade unions, bank officials, police officers a nd many 
others. This also repeats the Am erican experience and is, 
perhaps, a healthy phenomenon, as interest groups jostle for 
power within the context of a society governed by law. 

The expanding influence of the Constitution from 1939 to the 
1980s is indicated by the trend in the number of references to the 
Constitution in the . digests of the law reports (see Table I ). 
Professor J ohn Kelly, in his recently published supplement to 
the second edition of The Irish Conslitulion, refers to the fact that 
in the 3 '/, years since the second edit ion was published in 1984 
some 200 decisions have been handed down by the courts in con
stitutional cases revealing a volume of constitutional litigation 
which is amazing even by the standards of the 1960s. 

Judicial review of legislation 
The most important form of const itutional litigation is that 
relating to the constitutionality of a piece of legisla tion. T he 
Constitution refers in various places to laws being 'repugnant' to 
the Constitution, to laws being ' invalid' having regard to the 
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provisions of the Constitution and to laws being 'inconsistent' 
with the Constitution. These three words, Irepugnane, 'invalid' 
and ' inconsistent', are frequently used by lawyers and judges as 
if they were identical and interchangeable. But as Walsh J. has 
pointed out (see The Stale (Sheerin) u. Kennedy),6 the Constitution 
itself draws a distinction between them, and the distinction may 
be very important in certain circumstances. Article 26 of the 
Constitution refers to the possibility that a Bill passed by both 
Houses of the Oireachtas may be 'repugnant' to the Constitu
tion. The President may, in certain circumstances, under the 
procedure laid down in Article 26 of the Constitution, refer-such 
a Bill to the Supreme Court for its opinion as to its constitutiona
lity. If the Supreme Court finds the Bill or any pan of it 'repug
nant' to the Constitution, the President must decline to sign the 
Bill. Article 15 of the Constitution forbids the Oireachtas to 
enact any law that is 'repugnant' to the Constitution and goes on 
to provide that every law enacted by the Oireachtas that is in 
any respect repugnant to the Constitution is, to the extent of 
such repugnancy, ' invalid'. In other words, the law, though 
enacted by the Oireachtas and signed and promulgated as law 
by the President, remains 'invalid' ifit violates the Constitution. 
Article 50 of the Constitution refers to laws that are 'inconsis
tent' with the Constitution. It re'fers to laws that were in force in 
Saorstat Eireann immediately prior to the coming into opera
tion of the Constitution. These may be laws enacted by the Oir
eachtas of Sa or stat Eireann or statutes passed by the parliament 
of the United Kingdom prior to 1922 or by the old Irish parlia
ment. Such laws may have been valid at all times from the date 
of their enactment but would only be carrjed forward by Article 
50 .of the Constitution if they are not 'inconsi,stent' with the 
Constitution. , 

The reference procedure . , 
The reference procedure under Article 26 is designed to &uard 
against the danger of unconstitutional legislation being enabied. 
It makes the President the watchdog of the Constitution.lf'h~ 
has misgivings about the constitutionality ofa Bill passed by the\ 
Oireachtas he is usually entitled to refer the Bill. to the Supreme "
Court for its opinion. It is at that stage that the practical . 
problems begin. Our common-law system is anchored to, the 



liB Analysis and Critique 

,.fac!s ih each case. It assumes that the case will be argu.ed out in 
. the lower courts by litigants with a legitimate interest in the out

come of the proceedings, and that the mailer will only come 
befo're the Supreme Court, as the final court of appeal, when all 
issues of fact have been ironed out. But in the case of a reference 
under Art,jcle 26 there are no facts and there is no legitimu.f con
tradictor. The Attorney General argues the case in favour of the 
constitutionafity of the Bill and counsel assigned by the court 
argues the case that the Bill is repugnant to the Constitution. 
Unless the Bill expressly violates some provisions of the 
Constitution (which has never happened and is unlikely to 
happen), the onus of proving the Bill is repugnant to the 
Constitution rests on counsel assigned by the COurt. He or she 
can only do this byconjuring up hypothetical possibilities which 
might result if the Bill were enacted into law. These hypotheses 
will lack the force and credibility of facts. There is also the 
danger that counsel's imagination may fail him and that he may 
not succeed in envisaging some dire consequence to which the 
Bill, if enacted into law, will lead. Truth is not only stranger but 
more compelling than fiction. It would, for instance, be difficult 
for anyone to have anticipated in advance the combination of 
circumstances that arose in the McGee case,? 

The danger of this procedure arises from the fact that unless 
the Supreme Court finds against the Bill the President must sign 
it and the constitutional validity of the Act which results can 
never thereafter be questioned in any court. It is significant that 
there is no corresponding procedure in the Constitution of the 
United States of America. Indeed in the early days of the Ameri
can Constitution the Federal Supreme Court expressly refused 
to give an advisory opinion to the President as to the constitu
tionality of proposed legislation. Nevertheless the procedure is a 
protection against unconstitutional legislation being enacted. It 
has the further advantage of enabling the government to test the 
scope of the legislature's powers in rdation to controversial 
legislation. 

The presUlnption of constitutionality 
When any question arises as to whether a Bill is repugnant to the 
Constitution or whether an Act is invalid having regard to the 
provisions of the Constitution, the court proceeds on the basis 
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that the Bill, or Act, is presumed to be constitutional until the 
contrary is established. This presumption arises from the respect 
which the judiciary owes to the legislature as one of the great 
organs of state established by the Constitution. The courts 
assume that the legislators have carried out their job properly 
and have not violated the Constitution until the contrary is 
established. 

This apparently harmless presumption has had far-reaching 
effects on administrative law. Many people are struck by the 
wide powers which many statutes appear to give to ministers or 
licensing au thorities who are authorised to decide mailers in 
their 'absolute discretion' or as they 'shall think fit'. H owever, 
the courts have usually held that such powers or discretions a re 
not a bsolute and are granted to the relevan t authority for the 
purposes and to achieve the objective of the rdevant sta tute and 
not otherwise. In the Livestock Marts case/' however, the 
Supreme Court carried this reasoning considerably further. 
From the presumption of constitutionality it drew the conclu
sion that when the Oireachtas grants powers or discretions to 
administrative bodies that might, on their face, appear to be 
wide, the Oireachtas intends that these powers and discretions 
will be used not only for the purposes of the Act but in accord
ance with the Constitution and not otherwise. WalshJ. put the 
matter: 

... the presumption of constitutionality carries with it not 
only the presumption that the constitutional interpretation or 
construction is the one intended by the Oireachtas but a lso 
that the Oireachtas intended that proceedings, procedures, 
discretions and adjudications which are permi,lled, provided 
for, or prescribed by an Act of the Oircachtas a£e to be con
ducted in accordance with the principles of constitutional 
justice. In such a case any departure from those principles 
would be restrained and corrected by the Courts. (p: '341 ) 

. ' 
'. 

Constitutional justice 
It will be noted that Walsh J. uses the phrase 'constitutional. 
justice'. He had lirst used this phrase in M cDonald v. Bard na ' 
gCon. 9 The common law is familiar with the term "aturaljustice
but Walsh J. stated in McDona~d v. Bord na gCon: 
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\ I~ the context of the Constitution natural justice might be 
mote appropriately termed constitutional justice and must be 

'qnderstood to import more than the two well established 
pri!,ciples that no man shall be judge in his own cause and 
audi iilteram partem. 

'. 

But it was nett quite clear precisely how much more the phrase 
'constitutional,justice' did import. As the members of the Bar 
became more conscious of the importance oC the Constitution 
the practice grew up of alleging that almost every decision 
which a barrister wished to impugn was contrary to 'constitu
tional justice'. In The State (Gleeson) v. Minister for Difence, 1O 

Henchy ]. criticised this practice in a judgment that both 
emphasises the scope of the term and the necessity to formulate 
complaints in more precise language: 

The necessary implementation of express or necessarily 
implied constitutional guarantees means that decisive acts 
and procedures may be impugned for a wide variety of 
reasons depending on the circumstances of the case; for 
instance, because justice was not administered in public; or 
the decision was given by an unconstitutional tribunal; or the 
decision applied an unconstitutionallawj or the accused was 
deprived of a fair, competent and impartial jury; or the 
person affected received unjustifiably unequal treatment; or 
the evidence was obtained in a manner not constitutionally 
permissible. 

He went 00, however, to add: 

Because of the wide scope of such constitutional guarantees, 
whatever value 'constitutional justice' may have as a term of 
generic connotation, a plea of a denial of constitutionaljustice 
lacks the concreteness and particularity necessary to identify 
and bring into focus the precise constitutional issue that is 
being raised. 

The single judglllent rule 
When the Supreme Court delivers judgment on the question of 
whether any Bill is repugnant to the Constitution or any Act of 
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the Oireachtas is invalid having regard to the provisions of the 
Constitution, only onejudgment may be delivered and the exist
ence of any dissenting opinion may not be disclosed. This rule 
owes its origin to the judgment of the former Supreme Court on 
the reference to it of the Offences Against the State (Amend
ment) Bill, 1940" The question at issue was whether the system 
of internmen t without trial proposed to be introduced by the Bill 
cou ld be reconciled with the Constitution. Sullivan C.]., in 
delivering the judgment of the Court, pointed out that the deci
sion being announced was that of the majority of the judges. 

Some people took this to mean that there was a minority in 
the court which disagreed with the decision. Apparently Mr de 
Valera thought that this disclosure detracted from the authority 
of the court's decision on a politically sensitive malleI'. At that 
stage it was still possible to amend the Constitution by ordinary 
legislation. Accordingly the Oireachtas, by the Second Amend
ment of the Constitution Act, 1941 introduced the present rule 
providing for one judgment only and forbidding the disclosure 
of any dissenting opinion. 

While one may understand the reason for the introduction of 
the rule - particularly in the case of the reference of Bills which 
may be mallers of current politi~al controversy - the rule has 
had some unfortunate results so far as the development of 

. constitu tional law is concerned. The dissentingjudgment has an 
honourable place in the evolution of the law and at times turns 
out to be more influential than the judgment of the majority. 
Moreover, while the majority may decide foror against the con
stitutionality of a particular piece oflegislation, they may do so 
for quile different reasons so that the judgment actually 
delivered may be a compromise between the diff~rent views of 
those who comprise the majority, and may suffer' for thal. At 
times, indeed, the majority may be able to agree on nothing 
except their conclusion and may be unable to deliver a ~easoned 
judgment. When an important matter has been fully arg\led 
before the Supreme Court, it would be valuable to have th,e 
individual views of the various members of the courl. Whatevet
about the special case of a reference of a Bill to the Supreme \ . \ 
Court, which may well involve mallers of current political con-
troversy, it seems wrong to muzzle the Supreme Court in this 
way when it is giving its opinion on the constitutionality of an 
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'. Act of the Oireachtas which may have been in force for many 
'. years. 

Pre-constitutional legislation 
The hulk, of the legislation governing our lives was on the statute 
book priQrto 1937. A major part of this consists of statutes passed 
by the parliament of the United Kingdom ofCreat Britain and 
Ireland. This, was a sovereign parliament. There were no con
stitutional restri~tions on its legislative powers. All laws passed 
by it therefore afJecting Ireland were legally valid in the con
templation of British constitutional law. Article 50 of the Con
stitution deals with the position of those laws and with other laws 
in force in Saorstat Eireann immediately prior to the coming 
into operation of the Constitution. Article 50.1 reads: 

Subject to this Constitution :and to the ex tent to which they 
arc not inconsistent therewith, the laws in force in Saorslal 
Eireann immediately prior to the date of the coming into 
operation of th is Constitution shall co ntinue to be offull force 
and effect until the same or any of them shall have been 
repealed or amended by enactment of the Oireachtas. 

There can be no presumption that laws enacted by the old Irish 
parliament or by the parlia':lent of the Un ited Kingdom or by 
the O ireachtas of Saorstat Eireann conform with the present 
Constitution because the legislators who enacted those laws 
could not have known of its terms. Laws enacted by the 
O ire-achtas of SaOl'Stat Eireann may be in a special sub-cate
gory. Clearly there is a presumption that laws passed by the Oir
eachtas o[Saors"it Eireann conformed with the Constitution of 
Saol'Stat Eireann and, in places, the word ingo[the Constitution 
o[ Saorstat Eireann is identical with the wording of the present 
Constitution. This sub-category may give rise to special 
problems of constitutional construction but the genera l test to be 
applied to all these laws in order to find out whether they have 
been continued in force by Article 50 of the Const itution is 
whether they are or are not 'consistent' with it. 

There is no restriction on the members of the Supreme Court 
giving individualjudgments when ruling on whether a pre-con
stitutional statute is or is not consistent with the Constitution. 
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In The Stale (Quinn) v. Ryan," Walsh J. formulated what is 
known as the 'intra vires' test for dealing with this maUer. In that 
case Walsh J. was considering whether an Act of the United 
Kingdom parliament had been carried forward by Article 50 of 
the Constitution. Such a statute had one meaning and one 
meaning only. That was the meaning it had on the day on which 
it was enacted into law by the parliament of the United 
Kingdom. T he first step was to construe the statute as of that 
date and find out what powers it conferred. If the statute gave 
power to do something which would violate the Constitution 
then the statute was inconsistent with the Constitution and not 
carried forward by Article 50. As Walsh J. put it: 'If an act is 
intra vires a statute but at the same time inconsistent with the 
Constitution it is clear that the statute cannot stand.' 

This test has a ruthless logic and also ha. the merit of cer
tainty. jt might, however, have quite far-reaching results and it 
is nOt d ear that the Supreme Court has always adhered to it. For 
instance, in The Educational Company oj Ireland v. Fitzpatrick, 1.1 the 
Supreme Court restrained picketing designed to force non
union members to join a trade union on the basis that the non
union members had a constitutional right to join or not Lojoin a 
trade union as they themselves thought fit. Yet the court appears 
to have accepted that the dispute was prima facie a trade dispute 
within the meaning of the Trade Disputes Act, 1906 and that, 
but for the Constitution, the picketing would be legal. Kingsmill 
Moore J. delivering one of the majority judgments in the 
Supreme COUrL stated: 

T he Trade Disputes Act, 1906, can no longer be relied upon 
to justify picketing in a id of a trade disp.ute, where that 
dispute is concerned with an attempt to deprivl' pel~ons of the 
right of free assoc iation or free dissociation guafa!1teed by the 
Constitution. The definition of trade dispute must-.!>e read as 
if there were attached thereto the words, 'Provided that adis
pute between employers and workmen or between workmen 
and workmen as to whether a person shall or shall not bccbme 
or remain a member of a trade union or having as its object a 
frustration of the right of any person to choose with whom he , 
will or will not be associated in any form of union or associa
tion shall not be deemed to be a trade dispute for the purposes 
of this Act'. (p. 398) : 

, 
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~n the later case of Garvey v. Ireland, 14 the Supreme Court was 
t'onside ring the Police Forces Amalgamation' Act , 1925. In the 
coU\ic of his judgment, O'Higgins C.]. said: 

" 

The 'J\c~ of 1925 is a pre-Constitution statute. However, 
regard m,ust be had to the fact tha t this statute falls to be 
administered under different circumstances and under an 
entirely dilTeoent Constitution. To-day the Government, the 
Oireachtas, th'e Courts and the State itself may only act in 
conformity with the Constitution. The Act of 1925 and all 
other laws in force in Saorstat Eireann ... continue in force 
not only merely to the extent to which they are not inconsis
tent with the Constitution but also subject to the Constitu
l ion . 

Article 40.3 
Article 40.3 was one of the two" provisions in the Constitution 
which M .. Tommy Conolly used to refer to, with a wry smile, as 
being ' pregnant with litigation'. It reads: 

I. The State guarantees in its laws to respect, a nd, as far as 
practicable, by its laws to defend and vindicate the per
sonal rights of the citizen. 

2. The State shall, in particular, by its law; protect as best it 
may from unjust attack and, in the case of injustice done, 
vindi cate the life, person, good name, and property rights 
of every citizen. 

Initia lly, as we have seen, the Supreme Court seemed to 
diminish the importance of the section in its decision on the 
reference of the OlTences Against the State (Amendment) Bill, 
1940. Alierwa rds, however, in its judgment in 111 Re Philip Clarke 
it a ppeared to go out of its way to correct th is impression. Kenny 
]. took the matter further in his decision in the nuoridation 
case. 16 He said that in his opinion the High Court hadjurisdic
tion to consider whether an Act of the Oireachtas respected, 
and, as far as practicable, defended and vindicated the personal 
rights of the citizen and to declare the legislation unconstitu
tional if it did not. This was a jurisdiction to be exercised how
ever with caution. The personal rights of the citizen were not 
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unlimited and their exercise might be regulated by the Oireach
tas when the common good required. When dealing with con
troversial social, economic and medical matters, the Oireachtas 
had to reconcile the exercise of personal rights with the claims of 
the common good and its decision on the reconciliation should 
prevail unless it was oppressive to all or some of the citizens or 
unless there was no reasonable proportion between the benefit 
which the legislation conferred and the interference with the 
personal rights of the citizen. Moreover, the presumption that 
every Act orthe Oireachtas was constitutional until the contrary 
was clearly established applied with particular force in relation 
to this type of legislation. 

Kenny]. then proceeded to anal yse the two subsections 
quoted above. From this analysis it is clear that subsection I is a 
general guarantee of the personal rights of the-citizen. But the 
use of the words ' in particular' followed by the mention ofrour 
specific rights in subsection 2 shows that subsection I extends to 
other rights not specifically enumerated in subsection 2. These 
rights, he suggested, flowed from the Christian and democratic 
na ture of the state and he instanced the righ t to bodily integrity, 
the right to free movement within the state and the right to 
marry as examples of such rights. 

Since Kenny]. ' s decision in the fluoridation case, the courts 
o have defined man y other rights which the state is pledged to 

defend and ,vindicate even though they are not specifically 
enumerated in the Constitution. Examples a re the right to earn 
a livelillOod or, more correctly, the right not to be uncon
stitutionally restrained from earning one's livelihood; 17 the right 
to marital privacy; 18 the righ t of access to the courts; 19 the right 
to avail of such fac ilities as the state has obtained for its citizens 
to tra~el abroad; '" and the right to privacy in on~'s.~ommunica-
tions with others. :ll . 

More important, Article 40.3 has emerged as the 'due.process' 
clause of the Irish Constitution. In the case ofthe criminaUaw it 
is re-inforced by Article 38.1 which provides that no pers~n\hall 
be tried on any criminal charge 'save in due course oflaw'. In'yo 
Re Haughey, n 6 Dalaigh C.]. refers to Article 40.3 in words \ 
which seem to re-echo and corrcct the passage quoted earlier in \ 
this article from the judgment of Hanna]. in the Pigs Marketing. 
Board v. Donnelly:'" 
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Article 40.3 of the Constitution is a guarantee to the citizen of 
basic fairn~ss of procedures. The Constitution guarantees 

,such fairness, and it is the duty of the Court to underline that 
ih,e words of Article 40,s.3, are not political shibboleths but 
I-'rovid~ a I-'0sitive protection for the citizen and his good 
nam.e., 

The same lim: of reasoning led the court to the conclusion that a 
cit izen facing a·criminal charge carrying a serious penalty such 
as imprisonment'and who is unable to pay for his own defence 
must be entitled to legal aid if the trial is to be conducted with 
the basic fairness required by Article 40.3. 

Conclusion 
The above illustrates how the Constitution has come to pervade 
all branches of the law from the criminal law to the tax laws. 
While Ireland remains, basically, a common-law country, the 
common law is being gradually moulded with a view to realising 
the ol>jectives the people had in mind when they enacted the 
Constitution. The courts are not primarily concerned with 
socia l reform but they are concerned with the protection of 
human rights in a perpetually changingenvironmenl. The Con
stitution ensures that the courts, in making important legal deci
sions, have to bear in mind constantly both human and moral 
values which we as a society claim to hold and have seen (it to 
enshrine in our Constitution. In this respect the Supreme Court 
can more properly be compared nowadays with the American 
Federal Supreme Court than with the English Court of Appeal 
or wiih the House of Lords . This problem of grapl-'Iing with con
stitutional values and attempting to realise them in the law has 
also prepared the courts for playing their part in the European 
Community which contemplates that the values enshrined in 
the Treaty of Rome will be realised in the laws of the member 
states. It may therefore have helped us to prepare for taking our 
part in a wider European Community in which the protection of 
human rights will become of increasing importance. 
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Accountability and the Public Service, 
Administrative Law and Planning Law 
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RONAN KEANE 

The Constitution is the creature of history and necessarily 
reflects the values, beliefs and priorities of those who framed it 
fifty years ago. The ruling party's desire to replace the Constitu
tion of the Irish Free State with one which minimised the role of 
the British Crown in our affairs found expression in a charter 
which expressly founded the legitimacy of the state in the 
people's wilL But that objective could comfortably 
'!ccommodate the essential features of the form of parliamentary 
democracy which had replaced colonial status after 1921. 

The 1922 Constitution rel1ected some of the major features of 
the unwritten British Constitution, such as the institution of 
cabinet government led by a prime minister, accountable to and 
ultimately controlled by the legislature, and an independent 
judiciary. As a written Constitution, however, the Constitution 
of the Irish Free State difl'ered significantly from the West
minster model in formally defining the separation of legislative, 
executive and judicial powers, in expressly guaranteeing the 
independence of judges and in conferring on judges the exclu
sive role of interpreting the Constitution. In these areas, it 
derived its inspiration more from the United States model; and 
all of thcse features were repeated in 1937. The major innova
tions of the new Constitution, apart from its foundation in the 
popular will , were the institution of the presidency, thejurisdic
tion given to the Supreme Court to assess the constitutionality of 
legislation before its enactment and the incorporation in the 
Constitution of what amounted to a 'Bill of Rights'. 

The great innovations, the legacy of revolutionary change in 
192 1, were thus left intact. But the institutions which were pre
served by the new Constitution were not merely the democratic
ally elected legislature and independent judiciary: also left 
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untouched was the civil service which had been responsible 
since independence for carrying into elfeclthe policies determ
ined by government and legislature. That civil service was 
organised along lines established by the British before 1921 and 
observed the same conventions. It was, and remains, a profes
sional civil serv ice of a non-political nature, established on a 
basis intended to eliminale political influence in the recruitment 
and promotion of its members. Given the somewhat transitory 
nature of democratic governments, it is of its nature a system 
which makes virtually certain the development of a powerful 
bureaucracy whose influence on the taking of significant dec i
sions a t the political level is immense. 

The increasingly interventionist posture of the state in Ireland 
has, during the lifetime of the Constitution, made the role ofthe 
permanent civil service even more cruc ial. Every day civi l ser
vants acting in the name of the Minister make decisions affecting 
people's lives on a huge range of issues. The state-sponsored 
bodies a re even further removed from day-to-day comrol. In the 
case of local authorities and health boards, which have come to 
discha rge an increasingly wide range of fun ctions, day-to-day 
control was again vested in managers rather than elected repre
sentatives. 

On occasions the decisions bf such bodies can affect people's 
lives at a more profound level than a court adjudication. The 
granting of permission for the building of a nuclear power sta
tion is more important to more people than a parking line. 
Hence the p rob lem that has frequently exercised the courts, on 
whom lies the burdcn of interpreting the Constitution, of 
deciding where the relevant Articles have drawn the boundaries 
betwee n the respective provinces of the judiciary and the other 
branches of government. Nor do the problems end there. O n the 
assumption that a particular function has legitima tely been 
entrusted by the legislature to a state agency,. th", question 
remains as to the ex tent to which the courts can controltQe exer
cise of the function as where, for example, it seems to 'dta>art 
from the norms of procedure considered appropriate by a court. 
Since our constitut ional structures, unlike those in Fran.ce, dq 
not contain a separate system of administrative law with its own\. 
judicia l hierarchy, it has beep the responsibility of the Irish. 
courts to develop their own jurisprudence in this area. 
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Judicial powers and achninistrative acts 
The principal problems had emerged well before the enactment 
of tb.e Constitution in 1937. The first Constitution had declared 
in Article 64: 

The judicial power of the Irish Free State sha ll be exercised 
and justice administered in the public courts established by 
the Oireacht"" by judges appointed in manner hereinafter 
provided. 

What did the 'administration of justice' mean here? In the 
leading decision of the Supreme Court of the Irish Free State on 
Article 64, Lynham v. Butler ( ·Vo. 2), I J ohnston]. made clear the 
d ifficulties: 

it has bcen found through universal experience that th is 
division of Governmental functions cannot, as a matter of 
prac tical polity, be carried out to its logical conclusion and 
can only take place as an approximation. In no system of 
which I have any knowledge has it been found to be poss ible 
to confine the legislative, the executive and thejudicial power 
eac h in what I may call its own watertight compartment; and, 
if such a thing were to be attempted, the result I fear would be 
so much the worst for the compartment. . . ' 

This particular examination of the problem resulted, not 
surprisingly, from the activities of the Iris h Land Commission. 
That body had been the instrument of the most radical social 
reform in Irelan d until that time. The fact tha t the Commission 
was empowered to acquire virtually all the agricu ltura l land in 
the country and decide the compensation to be paid was the 
basis of the challenge to its constitutional validity in Lynham l'. 
Butler (. .Vo. 2): it was sa id that the Land Commission had usurped 
the function or the courts. The challenge fa iled. The Supreme 
Court held that these fu nctions of the Land Commission were 
essentia lly administrative; while 'quasi~judic ia l ' powers were 
conferred on the Commission, they were ancillary to, and in aid 
of, its ma in work. 

Article 6 or the new Constitution provided that: 'All powers of 
government, legislative, executive and judicial, derive under 
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God, from the people ... ' As to the exercise of the judicia l power 
of the state, Article 34.1 required that: 

Justice shall be administered in courts established by law by 
judges appointed in the manner provided by this Constitu
tion ... 

Anxiety persisted, however, as to the constitutional validity of 
bodies such as the Land Commission and this prompted the 
enactment of an Article that had no precedent in the repealed 
Constitution - Article 37.1: 

Nothing in this Constitution shall operate to invalidate the 
exercise of limited functions and powers of ajudicial nature, 
in matters other than criminal matters, by any person or body 
of persons duly authorised by law to exercise such functions 
and powers, notwithstanding that such person or such body of 
persons is not a judge or a court appointed or established as 
such under this Constitution. 

This Article recognised that the increasing complexity of 
twentieth-century government made it inevitable that stale 
agencies in various forms should have adjudicative or arbitral 
functions which in strict constitutional theory should be vested 
in the courts. Two problems, however, remained. How did one 
define 'the administration of justice'? And given that a state 
agency, not a court of law, was administering justice or, to use 
the language of Article 6, exercising the judicial power of 
government, when could those powers be properly described as 
'limited' and hence saved by Article 37.1? '. 

There are a number of Irish decisions where :judges have 
sought to isolate characteristics distinguishing the exeroise ofthe 
judicial powers or government rrom purely administrative acts, 
but the search is necessarily inconclusive.:t As Kingsmill Moore 
J. pointed out in In Re Solicitors' Act /954:' "" 

, 

The varieties and combinations of powers with which the 
legislature may equip tribunals are infinite, and in each case 
the particular powers must be considered in their totalit y and 
separately to see if a tribunal so endowed is invested with 
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'\ powers of such nature and extent that their exercise is in eITect 
' \ '. administering that justice which appertains to the judicial 

",-organ, and which the Constitution indicates is entrusted only 
t~Judges, ~ 

" . 

So, in that tase, the power of the Law Society to strike practising 
solicitors off the rolls was held to be an exercise of judicial power 
which was nQt 'of a limited nature' and thus was not saved by 
Article 37, The diffic,!lties in drawing the line can, however, be 
illustrated by the contrasting decision of McDonald v, Bord na 
gCon6 where the power of the defendant board to make 'exclu
sion orders' that effectively prevented people from participating 
in the greyhound industry, was challenged as unconstitutional. 
It was held by the Supreme Court that this was not the exercise 
ofajudicial power and hence it was unnecessary to cal! in aid the, 
provisions or Article 37, 

Article 37 which was intended to resolve the uncertainties it ' 
was thought might result from an unqualified assertion of the 
separation of powers between the different organs of govern
ment has itself produced uncertainty. So much so, that in the 
case of adoption orders it was thought necessary to amend the 
Article so as to put beyond doubt the constitutional proprie,ty of 
adoptions effected under the provisions of the relevant legisla
tion. 7 

In some cases the limited nature of the judicial power that has 
been conferred may be readily apparent. McMahon J. clearly 
had little difficulty in concluding in Madden v, Irish Land Commis
sionS that the power of the Land Commission to fix the price of 
land compulsorily acquired, although ajudicial function, was of 
the limited nature envisaged by Article 37, I. Other areas have 
presented more difficulty, It might have been thought that the 
powers exercised by disciplinary bodies in the professions, trade 
unions and teaching institutions, even if properly described as 
'judicial', were of precisely the limited nature envisaged by the 
Constitution, since decisions of such bodies affect only those who 
voluntarily submit themselves to their jurisdiction, Yet, as we 
have seen, in In ReSoliciloTs' Act 1954; the Supreme Court found 
that the power of the Law Society to strike off practising soli
citors was not of such a limited nature, although the decision was 
influenced to some extent by the fact that the powers were con-
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ferred by statute and that this served to differentiate the position 
of the Society from that of a purely domestic tribunal. I. 

Moreover the fact that a decision is saved by Article 37 will 
bring with it further complications, since once it is properly des
cribed as a 'judicial' power, other consequences follow. Thus, if 
it is such a judicial power, the principle of estoppel or resjudicata 
would normally apply and it would follow that the parties to the 
decision would be precluded from reopening it at any future 
time. The full implications of this for decisions to grant or refuse 
planning permission under the Local Government (Planning 
and Development) Acts, 1963 to 1983 remain to be explored. 
Thus it had been held by Gavan Duffy P. construing the earlier 
planning code in Athlone Woollen Mills Limited u. Athlone Urban 
District Council" that decisions by the planning authority and the 
Minister for Local Government on planning applications were 
an exercise of the judicial power of government wh ich attracted 
the doctrine of res judicata. A different view was taken, however, 
by Kenny J. in Dublin Central DeuelopmCllt Association and Others v. 
Allomey General" where he said that the Minister for Local 
Government (in whom the appellate power under the 1963 Act 
was then vested) was not exerci~ingjudicial powers in deciding 
appeals but deciding mallers of administrative policy. Although 
a different view has been expressed in a later case," it would 
seem reasonable to suppose that resjudicata did not apply to such 
decisions (or those of An Bord Pleamila which has replaced the 
Minister for this purpose) or those of the planning authority. 
While it is true that decisions of administrative tribunals which 
are not exercising judicial powers may themselves be of such a 
nature that thcy cannot be reopened,J4 it would not seem that 
planning decisions should fall into this category. As Kenny J. 
pointed out, a decision by a planning authority on an applica
tion necessarily involves policy considerations. In addition, they 
are also obliged to have regard to the provisions of the'develop
ment plan. Both the policy considerations and the plan)tself 
may change, making it perfectly appropriate to give a diffet~nl 
decision on a subsequent application involving the same appli
cant and the same objectors. IS • 

State agencies - whether they are government departments, ' 
state-sponsored bodies or local, authorities - exercise many. 
functions that are essentially administrative (such as those of a 
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\ planning authority just mentioned) and need not trace their 
legitimacy to Article 37. 

'l:,his by no means exempts them from control by the judicial 
arm "of government. They cannot assume powers which the 
legislaiure bas not seen fit to give. A local authority cannot, save 
in defined circumstances, perform the functions of an adjoining 
authority, simply because it is admi nistratively convenient so to 
do,16 Nor can' it use the powers entrusted to it on behalf of the 
public for purposes other than those for which they have been 
entrusted. The courts will intervene to set aside decisions that 
have been arrived at in the light of considerations that the 
deciding authority were not eJ;jtitled to take into account. The 
same will a pply where legitimate considerations were simply 
disrega rded . Nor will a dec ision survive that is manifestly 
unreasonab le , capric ious or arbitrary or that has been arrived at 
in order to sa tisfy personal advantage or ill will. 17 

The power to ensure that such bodies do not exceed or abuse 
their powers is exercised by the High Court and derives, not 
from any statute, but from an inherent jurisd iction" that existed 
long before the Constitution . It was preserved in law by Article 
50 which maintains in being the existing corpus of the common 
law and equity to the extent that they are not inconsistent with 
the Constitution. 

Natural justice 
Moreover, ahhou.~h such bodies are not 'courts' in the sense that 
they do not exercise the judicial powers of government, they 
may on occasions be obliged to act in a judicial manner. So, a 
minister in determining whether a local authority or other state 
agency should be permitted compulsorily to acquire a person's 
property is recognisably discharging a function similar to that of 
a court: he is required to resolve in an impartial manner a con
flict between the public and private interests. " Similarly, an 
appeals officer in the Department of Social Welfare is charged 
by statute with holding the balance between the citizen and the 
state in deciding whether a particular benefit has been properly 
withheld. These 'quasi-judicial' functions, as they arc some
times called, must be exercised in a manner that respects two 
essential features of the administration of justice: audi alteram 
partem (hear the other side) and nemo iudex in causa sua (let no man 
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be a judge in his own cause). In English law they have tradition
ally been given the comprehensive label of 'natural justice'. 

The first rerers to the duty of the body to act in good faith, to 
listen fairly to both sides and to obtain information in a way that 
gives the parties a fair opportunity to correct or contradict any 
statement inimical to their case.20 The second precludes the 
body from entering on the adjudication if any of its members 
have an interest in the outcome of the dispute or are connected 
with any of the parties." 

The requirement that such quasi-judicial functions should be 
exercised in accordance with natural justice and the supervisory 
jurisdiction of the High Court to correct any departu res from 
those canons were, as we have seen, preserved in our law by 
Article 50 of the Constitution. It has also been suggested, how
ever, that the requirements might be differently described in the 
context of the Constitution: both ' unconstitutional justice' and 
'fair procedures' have been proposed as alternatives. The view 
was indeed expressed by Walsh J. in McDonald v. Bord no gCon 
that the term 'constitutional justice' means more than the two 
traditional concepts embraced by 'natural justice'." In theState 
(Gleeson) v. Minister for Defence, 2:1 Henchy J. said that it extended 
to cases where: 

justice was not administered in public; or the decision applied 
unconstitutional law; or the accused was deprived of a fair, 
competent and impartial jury; or the.person affected received 
unjustifiably unequal treatment; or the evidence was 
obtained in a manner not constitutiom!lIl: permissible." 

But this does not suggest any significant ex.tension of the 
common law doctrine of'naturaljustice': rather if i{ldicates that 
in the view of the learned judge the tradifional concept, when 
allied with other but distinct constitutional rights, SUGh as the 
right to a trial in public and - in the case of a major'C'riminal 
offence - by a jury, could be conveniently and collediv~ly 
called 'constitutional justice'. ", 

There are, it is true, some indications in the judgment ofth'; 
same learned judge in Kiely v. Minister for Social Welfare'" that 
'constitutional justice' imposes more severe constraints on the. 
adjudicating body than 'natural justice' . The adjudicating body 
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\must, of course, observe not only natural justice, but also any 
. rul<;s of-procedure which have been laid down for it by the legis

lat'llre. Within those constraints, it might seem that such a body 
was hot fettered by the same rules of evidence and procedure as a 
court of law: thus, it would normally be entitled to receive hear
say evidence. In England, Diplock L.J. said that: 

the requirein"ent that a person exercising quasi-judicial func
tions must base his decision on evidence means no more than 
it must be based upon material which tends logically to show 
the existence or non~existence of facts relevant to the issue to 
be determined, or to show the likelihood or unlikelihood of 
the occurrence of some future event the occurrence of which 
would be relevant. It means that he must not spin a coin or 
consult an astrologer, but he may take into account any 
material, which, as a matter of reason, has some probative 
value in the sense mentioned ,above. 26 

But in the Kiely case Henchy J. rejected this approach as being at 
odds with our constitutional guarantees as to fairness of pro
cedure. In that case, an appeals omcer in the Department of 
Social Welfare, in deciding whether a widow had established 
that her husband's death was due to an accident at work so as to 
entitle her to occupational injuries benefit, had heard oral evid
ence from the dead man's doctor, but had also considered a 
written report adverse to the widow's claim from a doctor who 
did not give oral ev idence. It was held that this fatally flawed the 
subsequent finding against the widow. 

H owever, while Henchy J. rejected the approach adopted in 
the earlier English decision, it would seem that the approach 
which he favoured in that case does not necessarily reflect any 
extension of the doctrine of natural justice as it has been tradi
tionally understood. As he remarked: 

Naturaljustice is not observed if the scales of justice are tilted 
against one side all throu gh the proceedings. Audi alleram 
parlem means that both sides must be fairly heard. That is not 
done if one party is allowed to send in his evidence in writing, 
free from the truth-eliciting processes of a confrontation 
which are inherent in an oral hearing, while his opponent is 
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compelled to run the gauntlet of oral examination and cross
examination. The dispensation of justice, in order to achieve 
its ends, must be even handed in form as well as in content ... 
where essential facts are in controversy, a hearing which is 
required to be oral and confrontational for one side but which 
is allowed to be based on written and, therefore, effectively 
unquestionable evidence on the other side has neither the 
semblance nor the substance of a fair hearing. It is contrary to 
natural justice. 27 

The second canon of natural justice - that no man shall be a 
judge in his own cause - cannot be literally observed in the case 
of many administrative decisions, where the body required to 
make the decision has a clear interest in seeking to achieve the 
aims for which it was established. Thus, in O'Brien v. Bard l1a 
Mona,28 the Supreme Court rejected the contention that the 
legislation establishing the defendant board was repugnant to 
the Constitution, because it was left to the board to determine 
whet her bogland should be compulsorily acq uired for its pro
gramme, without any appellate procedure such as exists in the 
case oflocal authorities and some other bodies exercising similar 
powers. Had the board been exercising the judicial power of 
government, exact compliance with nemo iudex in causa sua would 
have been mandatory. But deciding to make a compulsory pur
chase order was not an exercise of the judicial power: it was an 
administrative function, which admittedly had to be discharged 
i'l a quasi-judica l manner. That imposed on the board the duty 
to act fairly, but the statute conferring the power was not 
rendered unconstitutional by the fact that the maxim nemo iudex 
in causa Jua could not be literally obselved by the board. 

In that casc, the decision of the board to make the'cpmpulsory 
purchase order was in fact set aside on the ground (hat audi 
alteram partem had not been observed: the board had n6l.given 
proper consideration to the case being made for exclusion' from 
the order by the plaintiff. Many other examples cimhe found~t' 
reported and unreported decisions of the High Court and", 
Supreme Court over the past fifty years where actions of a vast" 
range of bodies, including local authorities, the Army Pensi~ns' 
Board;' the Electoral Appeals, Board,'· ministers and the 
government itself," have been successfully challenged on \he 

" . 
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grounds that they have exceeded or misused their powers. The 
~ . r~medies available for challenging such decisions were not 

always ideally adapted to the exigencies of particular cases: , 
thus, while certiorari was the accepted method of challenging a 
decision. arrived at in excess of or without jurisdiction, it could 
not be accompanied by a elaim for damages. Happily many of 
these have been recently removed by the new Rules of the 
Superior Ce!'rts which provide for the more nexible and 
expeditious proced ure of 'judicial review' in such cases. 

While the supervisory jurisdiction of the High Court over 
administrative bodies and the idea of natural justice predated 
the Constitution, a princ iple of considerable importance in the 
judicial construction of legislation establishing such bodies 
undoubtedly owes its genesis and development to the Constitu
tion itself. Legislation enacted since the coming into force of the 
Constitution has the benefit of a presumption of constitution
ality. It was held by the Suprer,ne Court in East DOllegal Co-Oper
ative v. Allorney General: J2 

the presumption of constitutionality carries with it not only 
the presumption that the constitutional interpretation or con
struction is the one intended by the Oireachtas but also that 
the Oireachtas intended that proceedings, procedures, discre
tions and adjudications which arc permitted, provided for or 
prescribed by an Act of the Oireachtas are to be conducted in 
accordance with the principles of constitutional justice. In 
such a case any departure from those principles would be 
restrained and corrected by the courts. 

Hence the mere fact that thc specific requirements of natural 
justice are not speiled out in the statute does not of itself invali
date the enactment. It means, however, that for the particular 
provision to survive), it must be assumed that the administrative 
agency concerned may only act in accordance with those prin
cipl'es where they are appropriate, and with any other require
ments of the Constitution itself. 

Privilege from scrutiny by the courts 
The question of executive privilege has also given rise to funda
mental questions as to the line of demarcation between the 
judiciary and the other organs of state. In Murphy v. Dublin 
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Corporal ion,"" it was made clear that it followed from the separa
tion of powers under the Constitution that a claim to executive 
privilege, c.g. the refusal of some state agency, such as a 
minister, to produce documents apparently relevanlLo an issue 
in court proceedings on the ground that this publication would 
be contrary to the public interest, could only be determined 
under the Constitution by the judicial arm. Although the 
Murphy case was a civil case, it is clear that the same considera
tions apply to criminal proceedings:H and it would seem that, 
unlike the position in English law,"" there is no category of cases, 
such as records of cabinet meetings, which are immune from 
judicial scrutiny. In each case it is for the court to determine 
whether the claim for privilege is properly made. This may 
mean that the document in respect of which privilege is claimed 
must be read by the judge before it is admitted in evidence or 
read in court in order to determine whether the claim for privi
lege should be a llowed. The public interest in ensuring the non
disclosure of documents where the claim lor privilege is properly 
made on grounds of security or otherwise is thus protected. 

Regulalions oj the European Communi(y 
Any survey, however brief, of the development orrrish admini
strative law since 1937 would obviously be incomplete without a 
reference to our accession to the European Economic Com
munity on 1 January 1973. The result of the associated constitu
tional amendments is to give the force of law to Community 
regulations which, of their nature, are self-enforcing in all 
member states. In addition, they necessarily qualify the exclu
sive role of the courts in the administration of justice, since the 
body ultimately responsible for the construction of the Treat y of 
Rome is the Court of Justice of the Communities. However, 
while these and other changes which have resulted from our 
membersh ip of the Community are clearly far reaching, the 
basic principles of the separation of powers between the 
judiciary and the executive and the supervisory jurisdictlQn of 
the Irish courts over administrative bodies are not affected.> 

Conclusion 
Irish administrative law has d~veloped under two main influ
ences since 1937: the constitutional doctrine of the separation of 
powers and the common-law principles establishing and 

\ 
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definipg the inherent supervisory jurisdiction of the High Court 
o\~er administrative bodies. More recently, the Oireachlas has 
adcle<;t the important institution of the Ombudsman as an addi
tional' protection to the citizen. The fundamental rights arti
culated in Articles 40 to 44 of the Constitution have not played 
any prominent role in this process. The courts have drawn more 
productively 'on the general undertakings contained in Article 
40, guaranteeirill-the equality of all citizens and the protection 
and vindication 'of their personal rights. The rights thus 
solemnly guaranteed, as Kenny J. found in Ryan v. Allorney 
Genera{lti include not merely the fundamental rights expressly 
guaranteed in the succeeding Articles, but a range of other 
personal rights not expressly enumerated. Those of part icular 
relevance in the present context include the right of the citizen 
to fair procedures in the taking of administrative actions which 
affect him" and the right of access to the courts. 'l8 

Can it be sa id that the development of the law in this area 
would have been significa ntly different if the Constitution had 
not been enacted in its present form? All one can say with ce r
tainty is (hat its progress has been notably facilitated by the 

,existence of a written Constitution providing for the separation 
of powers. I suspect that, given that possibly eSsen tial pre-condi
tion, other factors have been of greater importance than the 
ac tual text of the. Constitution. There is, first, the immense 
growth in the public service itself and the remarkably dominant 
role which it plays in Irish life. Secondly, a more highly educ
ated public with a greater awareness of what is happening in 
other countries has been increasingly more disposed to chal
lenge the actions of the execut ive. Thirdly, thej udiciary have by 
the use of precedent developed a body of principles which have 
ensured that such challenges, whether successful or not , meet 
with a more sympathetic and less sceptical response than was 
formerly the case. And fourthl y, the legal profession has shown 
itself ready to respond to a more favourable env ironment for the 
launching of such proceedings. 

Darrell Figgis, a member of the committee which draft ed the 
Constitution of the Irish Free State, was on holiday in Paris at a 
time when the committee was still delibera ting. With a view to 
finding out more about developments in other countries, he 
went into a book shop and asked them for the latest publication 
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on the French Constitution. He was met with the frosty reply: 
'this is a serious book shop, sir: we don't sell ephemeral 
literature'. Our Constitution in its fiftieth year has proved less 
ephemeral than most. But obviously our society would not 
collapse if the people in their collective wisdom were to replace it 
with a new fundamenta l law preserving the best of the old but 
more adapted to our times. Apart from some obvious dead wood 
which could be usefully cut away, the utility of some of the 
Articles specifying .individual fundamental rights is at least 
questionable: that on private property is an obvious case. Some 
of these provisions have had little positive efiect, but have 
afforded an all-purpose justification to the more inert section of 
our public servicc for not tackling seriously needed reform: 'we 
could run into trouble with the Constitution, Minister'. Is there 
not at least a case to be made for a slimmed down version which 
preserves the essential features of our free society: parliamentary 
democracy, an independent judiciary and the rule of law? Had 
such a Constitution been in place for ·the past fifty years, the 
development of our administrative law wo uld probably have 
been largely unaffected and problems in other areas might not 
have a risen. But that is another story. 
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The Constitution and Social Policy 

ANTHONY COUGHLAN 

In a sense most policy is social policy. Ifsoc ial policy refers to the 
relation between measures adopted by the state and various 
socially approved welfare objectives, then economic policies 
which aim to raise living standards and increase employmen t, or 
politica l policies which seek to foster international peace or 
encourage social integration, clearly alTect peo ple's welfare, 
embody philosophical notions of what is desirable and good and 
may validly be regarded as forms of social policy. In socialist or 
communist societies, where the bulk of decisions a bout produc
tion and rewards are decided in accordance with a govern
menta l plan, welfare norms laid down by the official ideology 
are supposed to govern the economy directly, and social policy, 
embodying what has been called a 'normative' view of welfare, I 
has a much wider brief than that considered appropriate in 
capitalist ' mixed' economies such as Ireland's. In the laller, the 
private sector, which has the primary role in generating ' 
national output, depends on the profit-seeking activities of the 
business community, operating ',within a legal framework. The 
sphere of the conve ntional welfare state is that of distribution, 
not production. Social pol icy concerns itself with the principal 
social services'- health, housing, education, social security and 
personal welfare, supplemented by ctime control and anti
discrimination policies. 

All modern societies have a structure of such services, wh ich 
may be regarded as functionally necessary for economic 
efficiency and political legitimacy. Indust rialisaripn, not law or 
ideology, is the demiurge of the modern welfare state. It is 
unlikely that the general character of Ireland's socia~ services 
would be much different even if the country had' a CtilTerent 
Constitution. If the Constitution guaranteed citizens a' rigb,t to 
useful employment or a righ t of access to housing or to adequa~e 
maintenance in periods of dependency, as the Constitutions 'of. 
some socialist states purport to do,' it would reflect a d ilTerent \; , 
kind of society. But Irish social policy, like the Constitution that ' 
frames it, shows more s imilarjt ie~ than otherw ise to that of olhcr- '-. . 
developed capita list countries and liberal democracies'. It 
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'. reflects the c1ass·ical liberal human rights: equality before the 
. ' law, habeas corpus, the rights of free speech, assembly, associa

tioll and property. The originality of the Constitution lies in so 
explicitly grounding these rights, and the related rights of the 
family, in natural rather than positive law. People have rights as 
persons as well as citizens. Article 40 says that citizens 'as human 
persons' shall be held equal before the law. The notion ofrights 
being inherei1~ in personhood and of people having value in 
themselves and for themselves, irrespective of what rights public 
policy may accord them or what contribution they make to 
societYl is of course a classical natural law notion. It embodies 
the Christian view of natural law, based on Thomistic and 
Aristotelian assumptions about man's personality and rational
ity, which were held by Eamon de Valera and his advisers in 
drawing up the Constitution and which accorded with the 
Christian values shared by the mass of the Irish people that are 
referred to in the Constitution'. preamble. 

A centra l question for social policy must be what is the philo
sophical basis of human solidarity: what constitutes the value of 
persons such as to justify state provision for the deprived, the 
weak, the mentally and physically handicapped, the advanced 
elderly or the terminally ill, even though many such people can
not make, or indeed may never have made, any evident con
tribution to society? All of us sometimes and some of us all the 
time find ourselves dependent rather than independent, con
sumers rather than producers, receivers rather than givers.] A 
utilitarianism that measures people's value by their social 
usefulness and capacity to 'give', rather than to 'receive', pro
vides weaker philosophical ground for altruism and a soli
daristic social policy than a natural law view, which holds that 
there are inherent limits to the extent to which people can be 
regarded as instruments for a supposedly greater good. This 
seems to be the case whether the natural law is regarded as 
coming from God, as is implied in Article 6 of the Constitution 
and its preamble, or from a perception of shared common 
humanity based on an imaginative identification with others. It 
is not diflicult for a utilitarianism aiming at the greatest happi
ness of the greatest number to justify such social policies as 
euthanasia, eugenic selection, compulsory sterilisation of sex 
offenders or compulsory family limitation. It is harder for 
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natural law to do so, however wide a connotation one gives to 
the notion of'common good'. It is very difficult to imagine social 
policies of this kind becoming acceptable in Ireland, whether 
beca use of the fundamental rights provisions of the Constitution 
or because of the prevailing standard of what is likely to be 
acceptable for the foreseeable future , although such social 
policies are being actively canvassed in other countries. There 
would probably be less general approbation for the necessity of 
extending explicit constitutional protection in 19B3 to the life of 
the 'unborn' - especially because abortion was illegal anyway 
and there was small likelihood of the position changing. That 
divisive event, however, seems La be due more to Dr Garret Fitz· 
Gerald's concession to the relevant lobbyists than to any inevit
able development of the natural law principles of de Valera's 
Constitution. " 

A vision of society? 
The Irish Constitution is republican in character, although it 
does not mention the word republic. It is the Constitution of a 
religious people, as is indicated by Article 6, and ofa Christian 
people, as is indicated by the preamble. It is the Constitution of a 
liberal democracy, although what Marx called 'the horizons of 
bourgeois right" are overarched by a canopy of natural law. 
And in Article 45 , 'Directive Principles of Social Policy', it con
ta ins a vision ofsociety and social policy that is comprehensive, 
internally consistent and founded on class ical Catholic social 
principles, although it remains just that - a vision - for the 
Constitution itself does not provide means fOf.its materialisation 
or forthose principles being implemented by r"s\lrt to th~ courts, 
unlike in the case of the fundamental rights provffiions of Articles 
40-44. 

The republican character of the Constitution is'.based on 
Article 6, which states that all powers of governmen~ .. derivc 
under God from the people, 'whose right it is to designa'tc. the 
rulers of the State and, in final appeal, to decide all qucstioris of 
national policy'. It is evidenced by the absence of reference to a, 
monarch and by the ban on the conferring oflidcs of nobility or' 
their acceptance without the prior approval of the government. 
Perhaps this ban could be said to reOectthe instinctive p(>pular 
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republicanism of a society that has no nati ve hereditary a risto
cracy. 

The directive principles of social policy set out in Article 45 
a re 'for-.the general guidance of the O ireachtas'. An examina
tion of th~ de Valera papers in the Franciscan Library, Kill iney, 
shows the allention accorded to them by Eamon de Valera. He 
solicited advice from Dr J.C. McQuaid, CSSp, then president of 
Blackrock College, a close neighbour and family friend, and 
from Fr E. Cahill; 'SJ, and received it in voluminous amounts, 
mostly in the form of excerpted passages from the papal social 
encycl icals. Fr Cahill sent him his book The Jramework oj a 
Glzrislian slale" and was obviously pleased to be asked to help: 

1 am sincerely grateful to you for giving me the opportunity of 
assist ing even so little in a work which I look upon as by far the 
most important that has ever fallen to the lot of an Irish 
administration to undertake. The Government of which you 
are the head have now an opportunity which may never recur 
of giving to the Irish State (which will ultimately include all 
Ire land) a genuinely Christian constitution. 

De Valera read relevant extracts from the writings of Doctors 
Browne and Lucey ofSt Patrick's College, Maynooth, both later 
to become members of the Irish hierarchy, and of Professor 
Alfred O'Rahilly and was provided with passages from the 
PoEsh, Austrian and Portuguese Constitutions, material on the 
French Constitution of 1814, and other works. The Irish Con
st itut ion shows these influences, but the papers make absolutely 
clear that it was de Valera, not his advisers, who decided what 
went into it. Thus he rejected Dr McQuaid's ideas that the 
Constitution soould incorporate provision for a system of voca
tional organ isation, (o r compulsory arbitration in industria l dis
putes and lor ensuring that trade unions should have the ir head
quarters within the state, as well as Fr Cahill's proposals for 
making Art icle 45 mandatory, lor monetary reform and na
tional control of credit and fo r providing constitutional safe
guards aga inst leconomic penetration by fore ign capitalists and 
synd icates'. The incorporation of Christian social principles in 
the Constitution was important in gaining political support for 
the document in the 1937 referendum, but how far he allowed 
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these principles to take him was decided by de Valera's own 
ideological outlook, his deep personal religious faith and his 
sense of what was politically practicable. 

Social policy in Article 45 encompasses economic policy. The 
Catholic social teaching on which de Valera dr.rw sees the ideal 
society as one in which all social actors, the state included, are 
animated by right mO'rality and a sense of justice in all spheres, 
directing their activity towards God:.as man's ' final end' and in 
which as a consequence there are no inherent or essential con
flicts, as for example between employer and employee. It is a 
vision of social peace pervading a society in which all clements 
fulfil their moral duty. Its function is inspirational and didactic. 

The lirst principle is that 

the State shall strive to promote the welfare of thc whole 
people by securing and protecting as effectively as it maya 
social order in which justice and charity shall inform all the 
institutions of the national life. 

To this end state policy shall be directed towards securing the 
following: (I ) That citizens, 'all' of whom, men and women 
equally, have,the right to an adequate means of livelihood', are 
given the opportunity to make reasonable provision for their 
domestic needs through their vocational callings, This seems to 
imply that the state has an obligation to foster job creation for 
men and women equally at 'just' wages. (2) That community 
resources are distributed among individuals and social classes so 
'as best to subse rve the common good'. This .recognises the 
distributive role of the state. (3) That free comPe~ition should 
not be allowed to concen trate ownership or control' of essential 
goods in the hands of a few to the common detriment. This 
implies an anti-monopoly policy. (4) That the aim or-credit 
control 'shall be the welfare of the people as a . whole', T,his 
implies a policy of state intetvention to control or innuenc~ 
credit. (5) That as many families as pract icable 'may be' 
established on the land in economic security'. 

These are surely a noble enough set of guidIng principles, 
although they are couched in such general terms as to allow 
people on the left or right to subscribe to them, Those on the 

, ' 
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'. political left might have difficulty with the next directive 
.principle. Article 45.3.1 provides that The State shall favour 
aod,.where necessary; supplement private initiative in industry 
an'd.~ommerce'. This formulation has been said to underline the 
capitalist character of the Irish economy, where public 
enlerp~'is~ is seen as supplementary and subordinate to private 
endeavour. It reflects the emphasis given to the doctrine of 
subsidiarity 'l{l Catholic social teaching of the 1930s and the 
criticisms of statf bureaucracy and monopoly that were strongly 
pressed by the Catholic social movemen t and others in Irish 
society in that decade and the two decades following." As is well 
known, the subsidiarity doctrine holds that it is wrong for the 
state Or any other institution to take on functions that are beller 
carried out by other bodies, such as private individuals, associa
tions, firms or famiHes in the ideal organic sociel y conforming to 
right order. Of course, in practice, there is endless room for 
argument over what are the appropriate functions of the 
different institutions or orders, especially in times of rapid 
change. The scope for state intervention to advance social wel
fare envisaged by Rerum nouarum (1891) and Quadragesimo anno 
(1931 ) is narrower, and the attitude towards public policy less 
welcoming, than in the papal social encyclicals orthe past thirty 
years, Mater et magistra (1961), Populorum progressio (1967) and 
Laborem exercens (1981). An allocation of functions among 
different social institutions on the lines of that implied by the 
subsidiarity doctrine corresponds to most people's common 
sense, even if they would not subscribe to an organic view of 
society. In these days of glasnost and perestroika, even advocates of 
classical socialism who support public ownership of the 
economy's commanding heights or of the main means of pro
duction, distribution and exchange, as being necessary for a 
rational society, should be able to subscribe to the principle of 
the state favouring priva te initiative in industry and commerce, 
although they would cavil at the state's role being implicitly 
subsidiary. 

Article 45.3 goes on to say that the state shall endeavour to 
secure that private enterprise 'shall be so conduc ted as to ensure 
reasonable efficiency in the production and distribution of 
goods' (note that there is no mention of public enterprise) and 
'to protect the public against unjust exploitation' (is the 
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adjective a slip, or is it implied that there may be 'just' 
exploitation of the public?) . The final directive principle pledges 
the state 'to safeguard with special care the economic interests of 
the weaker sections of the community, and, where necessary, to 
contribute to the support of the infirm, the widow, the orphan 
and the aged', 

The directive principles of social policy belong to what 
Bagehot might have regarded as the ornamental part of the 
Constitution. Article 45 states that 'The application of those 
principles in the making of laws shall be the care of the 
Oireachtas exclusively, and shall not be cognisable by any 
Court ... '. This seems an absolute bar to any citizen appealing 
to them in the courts in order to impel the legislat ure to enforce 
them, although they have been taken into account by the courts 
in considering whether a constitutional righ-t claimed by a 
citizen exists and in relation to pre-1937 statutes.' 

Have these directive principles influenced Irish social policy? 
Have they moulded the minds oflegislators and influenced their 
conduct in the way de Valera and his advisers hoped? It is 
unlikely, although strictly speaking it is impossible to say. Irish 
public policy has had successes as well as failures in the matters 
covered by the directive principles, but it is obvious enough that 
Irish society falls well short of the social ideal they enshrine. If 

, there were more public awareness of these provisions of the 
Constitution, or if politicians used them more frequently to 
compare what they do with what they might or should do, they 
might have more political relevance. Catholic social principles 
and the doctrine of subsidiarity coloured the polemics over the 
1947 Health Act and the 1951 Mother and Child scheme", but 
presumably this would have occurredregard"Iess of what was 
written in the Constitution. '" 

Judicial social policY-lnaking ", 
It is the fundamental rights provisions of the Constitlj~ion , 
Articles 40-44, tha t have most directly affected Irish soqal 
policy since a more activist Supreme Coarl, which emerged in 
the 1960s, began to show the Constitution's potential for judicia!" , • 
policy-making. The Constitution means what the Supreme " 
Court says it means. I t is not tied to the standards of the 19305, -
but is to be interpreted in the present tense. In a wide range of 
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'.constitutional cases the courts have made explicit rights and en
. fitlements of citizens and persons that they have found to be 

implicit in the 1937 Constitution' In the words of Kenny J. in 
Ryan v, Altomey Ceneral: 'There are many personal rights of the 
citizen 'which follow from the Christian and democratic nature 
of the siale which are not mentioned in Article 40 at all.' 10 

Article 40 speaks of citizens having rights 'as human persons' 
and Article 4i'recognises the family as having ' inalienable and 
imprescriptible rights, antecedent and superior to all positive 
law'. As WalshJ declared in the McGee case: 'Articles41, 42 and 
43 emphatically reject the theory that there are no rights 
without laws, no rights contrary to the law and no rights 
anterior to the law. They indicate that justice is placed above 
the law and acknowledge that natural rights, or human rights, 
are not created by law but that the Constitution confirms their 
existence and gives them protection', II The process of judicial 
interpretation and enforcement of implied and explicit constitu
tional rights has established new boundaries for Irish social 
policy. To mention some examples: 

In the McGee case, the Supreme Court found a personal right 
to marital privacy, such that it was invalid for the state to pro
hibit the importation or sale of contraceptives for married 
couples. In De Burca and Anderson v. Allorney General l ' the court 
struck down legislation confining jury service to ratepayers as 
invidiously discriminatory against non-property-owning 
citizens and women, In M, v, An Bard Ilchlala l3 provisions of the 
1952 Adoption Act which prevented the making of an adoption 
order unless the applicants were of the same religion as the child 
or its mother were struck down as contrary to Article 44 of the 
Constitution, on the ground that they invidiously discriminated 
on the basis of religious profession or belief. This opened the wa y 
for the Adoption Act, 1974, which permits adoption by parents 
of different religious belief to the natural parents, as long as this 
is agreed to by the person consenting to the adoption, In Norris v. 
Altomey General, 14 the Supreme Court upheld the constitutional- I 

ity of laws criminal ising male homosexual practices as being ·1 
contrary to the Christian nature of the stale, morally wrong and J 
damaging to the health of the individual and public and polen- 1 
tially harmfullo the institution of marriage, M oreover, it found 
that the legislature was constitutionally entitled to differentiate 
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in its legislation between male and female homosexual practices 
on the basis that the former caused a social problem, while the 
latter did not. Both the Constitution and statute law - for 
example the Unfair Dismissals Act, 1977 - protect the right of 
citizens to join the trade union of their choice as an expression of 
their right of association. The Educational Co. of Ireland v. 
Fitzpatrick case" and other cases uphold a correlative right or 
'dissociation' entitling one to abstain from membership of a 
union, so that one cannot be compelled to join such against one's 
will. This principle applies when employees are not bound by an 
employment contract con·taining a compulsory membership 
clause. To obtain a job in the first place, someone may agree to 
contract out of exercising their constitutional right by giving a 
commitment to join, or indeed not to join, a union, ahhough the 
courts have yet to rule on how far or in what circumstances this 
may occur. Iii 

Family policy 
Much social policy is concerned with the family. Such normal 
accompaniments of industrialisation as a fall in family size and 
the average age of marriage, a rise in illegitimacy and increased 
participation of married women in the labour force, with their 
consequent effects on role relations within families, make new · 
demands on social policy. It is not surprising that Article 41 of 
the Constitution, which deals with the family, has generated 
such controversy in recent years, most obviously because of its 
ban on divorce legislation, reaffirmed in the 1986 constitutional 
referendum. Professor J. M. Kelly characterises the Articles on 
the family and education as 'among the most.innovatory in the 
entire Constitution'I' The family, for the Constitution, is the 
family based on marriage. As Hench y J. said)lJ the Nicolau 
case: 18 

If the solemn guarantees and rights which Article 41 g~ves to 

the family were held to be extended to units of peoplefounded 
on extra-marital unions, such interpretations would be qU}Le 
inconsistent with the leller and spirit of the Article. It would\. 
be tantamount to recognition of such units 'as the neces~ary \, 
basis of social order and indi1pensable to the welfare of the . 
Nation and the State'. 
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.It i~ inevita ble in .these circumstances that unmarried mothers 
- and fathers and illegitimate children find themselves in a legally 

inf<:rior position, which is all the more painful when what might 
be a\~medy fo" many of them, divorce, is ruled out." Of course 
unmarried.mothers and illegitimate children have personal and 
c itizens' rights under Article 40 of the Constitution, and it is to 
this Article that the natural father must look for any rights he 
might seek to, claim. The Law Reform Commission has 
proposed that legislation should remOve the concept of illegiti. 
macy from the law and equalise the rights of children born 
outside marriage with those of children born withinmarriage.20 

Steps in this direction are proposed in the Status of Children 
Bill, 1986. These ptoposals raise knott y problems of equity and 
public policy, especially in relation to succession rights. If 
anything comes of them, it will be interesting to see whether the 
courts rega rd them as reconcilable with Article 41 of the 
Constitution. \ 

The Const itution's statement of the inalienable right and 
duty of parents in the family based on marriage to educate their 
children (Article 42.1 ) has contributed to the conservative char

, acter of Irish adoption law. At present this permits onl y illegiti
mate or orphaned children to be adopted. Ireland is the only 

. country in Wes tern Europe where legitimately born children 
with a parent or parents living a re not adoptable. In Northern 
Ireland such children have been adoptable since 1929. The 
Review Committee on Adoption Services recommended in 1984 
that all children should be eligible for adoption, irrespective of 
their parents' marital status, if tha t is in the child's best interests, 
and urged a constitutional amendment that might permit this. 21 

The Adoption (No.2) Bill, 1987, in a move to extend 
adoptability within the limits of the present constitutional 
position, wou ld permit the High Court to allow the adoption of 
legitimate children where the natural parents have failed in 
their duty towards a child for at least a year and this failure looks 
like continuing without interruption until the child is eighteen 
and it is judged that adoption is in the child 's best interest. The 
High Court must be sa tisfied that the parental failure constitutes 
an effective abandonment of all parental rights, so that by 
reason of this the state, as guardian of the common good, shall 
endeavour to supply the place of parents under Article 42.5 of 
the Constitution and be enabled to permit the child's adoption. 

• 
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The Constitution's pledge to guard with special care the 
institution of marriage led the Supreme Court, in Murphy v. 
Attorney General,22 to strike down these provisions of the income 
tax code which treated the income of husband and wife as a 
single income, so pushing them into higher tax brackets and 
costing them more as a couple than if they had been unmarried 
and their incomes were separately assessed and charged. Article 
42.1 guarantees the right to free elementary ed ucation, and a 
number of constitutional cases have upheld the right of parents 
to decide what type of school they send their children to, as well 
as to educate them at home if necessary, so long as the state is 
satis!ied that a minimum standard is attained there. 

Some feminists have been critical of the section of Article 41 
which states, after the guarantee to protect the family, that 'In 
particular, the State recognises that b y her life wirhin the home, 
woman gives to the State a support without which the common 
good cannot be achieved'. This is a reactionary view, it has been 
said, which implies a woman's place is in the home and is aimed 
at restricting her choice of career. This criticism was made from 
the political right by J. A. Coste llo in the Dail in 1937 and from 
people on the political left outside it. " But this is surely to 
misu nderstand the section . Women possess all the personal and 
civil rights guaranteed by the Constitution, quite apart from this 
Article. To recognise the special importance of women's role in 
the home - the principal sphere of altruism, non-reciprocal 
and non-cash exchange - is not to denigrate women's work 
elsewhere. As Dr McQuaid wrote to de Valera: 

Nothing will change the law and fact ofnature·t'('at woman's 
natural sphere is the home. She is perfectly free nOI to marry 
or to marry, to choose this or that career.· No Article of the 
Draft Constitution even attempts to deny woman's funda
mental rights as a human being. Art. 41.2. 1 merelyacknow
ledges a fact: the dignity and indispensable role of tho~e 
women who choose to get married . Art. 11.2.2, having" 
acknowledged that fact, guarantee, that it will endeavour \0 
see, not that woman will be prevented from engaging in this 
or that career, but that a certain class of women, namely 
Mothers, will not be forced, by pressure of need, so to engage 
in work to the neglect of their proper home-duties. 
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In the Diil dei?ate on the Constitution, de Va lera sa id on the 
'. s~me po int: 

'·'··t 'would like to know what is wrong in suggesting that we 
slioul!1 strive for a social system which will be such as will not 
compel women to go out and work to supplement either the 
wages· of their .husb,ands or otherwise to maintain the 
household. " , 

Dr McQuaid's 'perception of the potential of Article 41.2.2 to 
protect mothers against economic pressures to enter the labour 
market was shared by Walsh J. when speaking on the Constitu
t ion at the Magill Summer School in August 1987." The sub
section reads: 'The State shall endeavour to ensure that mothers 
shall not be obliged by economic necessit y to engage in labour to 
the neglect of their duties in the home'. There seems to be con
siderable scope here, which h"1' no t yet been taken advantage of, 
for mothers, whether married or unmarried, to use the Constitu
tion and the courts to challenge inadequacies of social security, 
housing and health legislation specifically affec ting them. 

Property rights 
The institution of private property is protected by Article 43 of 
the Constitution: 'Man has the na tural right, antecedent to 
positive law, to'the private ownership of external goods'. Article 
40 commits the state to protecting 'from unjust attack' the 
persona l rights of citizens to particular items of property and to 

vindicating them 'in the case of injustice done'. Property rights 
are limited by 'the principles of social j ustice' and 'the exigencies 
of the common good', which naturally change with time and the 
outlook of the judges appointed to the courts. It was suggested 
during the 1937 debates on the Constitution that the 
requirements of the common good might be adduced to justify 
wholesale expropriation of private property. Dr McQuaid, who 
supplied de Valera with 37 pages of typed quotations from papal 
encyclicals and other theological authorities dealing with 
private property, wrote to him: 

It is incorrect to state that Article 43. 2 might find its place 
quite properly in a Communist constitution. Art. 43.2 must 

~ 
I 
1 

J 
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be read in conjunction with Art. 43. 1 which guarantees pri
vate owne rship as a natural right and guarantees to pass no 
law attempting to abolish that right. This is not Communist 
teaching. 

And he quotes from Quadragesimo anno: 'When civil authority 
adjusts ownership to meet the needs of the public good, it acts 
not as an enemy, but as the friend of private owners.' 
Communist statcs, of course, seek to socialise property in the 
means of production, not abolish rights to personal private 
property. 

, Public policy delimits property rights through taxation, price 
control, state monopolies, the planning system, compulsory pur
chase and licensing requirements. The thrust of the constitu
tional case law is that such controls must not be arbitrary or 
unfair and that if people are deprived of their rights, they should 
be compensated. 

Blake u. Attorney General,'" which struck down the rent control 
system originating in the world wars, was a landmark in Irish 
housing and social security policy. Rent controls benefit sitting 
tenants at the expense oflandlords. The benefit is all the greater 
in times of rising house prices. Tbe lifting of wartime rent restric
tions, which ensured low rents and security of occ upation to 
sitting tenants, was a political hot potato in several Western 
European countries in the post-war period. Such controls are 
best lifted gradually. In Ireland, the Oireachtas was content to 
do nothing until the courts decided in the Blake case that the rent 
restriction code entailed the conferral of a benefit on one group 
of citizens at the expense of another, both arbitrarily selected, 
without reference eithcr to the needs of tenants or to the re
sources of landlords, without compensation' 'and for an 
unlimited duration. This was manifestly unfair and arbitrary 
and therefore unconstitutional. As a consequence, thollsands of 
private tenants laced the threat of enormous rent rises and-poss
ible dispossession. The Housing (Private Rented Dwellings) EQI, 
1981 was rushed through the Dail, abating over a five-year 
period the possible rent increases that landlords might seek. '. 
That too was struck down as unconstitutional by the Supreme ' 
Ccurt on a referral by the President. In its judgment the-
Supreme Court referred to 'the presumption that the harqship 
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, that might be imposed on the tenants required to pay even the 
- ' abated rents would be provided for adequately by the State'." It 

w",s a. strong, although unusual, hint from the courts to the 
Oir'e~chtas on the form legislation should take. The hint was 
taken 'in the Housing (Private Rented Dwellings) Act, 1982, 
which gave security of tenure for the lifetime of the tenant or his 
or her spouse, with tribunals fixing rents where they cannot be 
agreed and the Department of Social Welfare paying the rent 
for tenants of to~merly controlled dwellings who are unable to 
meet the higher rents that landlords could now charge them. 

This saga caused great mental stress to tenants of controlled 
dwellings, including many elderly and vulnerable people.'" Yet 

- the fault was not the Constitution's or the courts', but the 
complacency, dilatoriness and inefficiency of the legislature. 
The same point could be made about the judicial overthrowing 
of the agricultural rating system in 1983, on the grounds that the 
land valuations of the 1840s on which it was based were unfair 
and irrational," as well asjudgm'ents during 1987 relating to the 
ownership of the Derrynaflan chalice, where the state had failed 
to legislate for a statutory 'treasure trove', and the granting of 
compensation for refusal of planning permission.:lO Thesejudg
ments are far from constituting what some have called 'a 
capitalist'charter' and their tenor has been implicitly critical of 
the conservatism of the politicians, who left the law in such a 
state that the judges had no alternative but to interpret it as they 
found it. 

A similar conservatism has influenced successive governments 
in their failure to implement the proposals of the 1973 
Committee on the Price of Building Land, chaired by Kenny J., 
on the grounds of their possible unconstitutionality..'l The 
Kenny Committee proposed that local authorities should be 
enabled to purchase potential development land, designated by 
a special division of the High Court, at prices related to its 
existing use-value rather than the usually much higher develop
ment value. This aspect of public policy seems to be a classic case 
where the demands of the common good justify the denial to 
landowners, arbitrarily and accidentally selected, of the benefit 
of rises in land values which are due to no efTort of theirs but to 
accident of siting or the elrect oflocal authority zoning decisions. 
It has been much easier for Irish politicians to blame the 
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Constitution for their inaction in this area during the property 
boom of the 1970s than to offend the powerful private interests, 
whose inevitable opposition was its most likely cause. 

Constitutional revolution 
Major Vivion de Valera told me in 1972 that he believed that his 
father had voted against the Third Amendment to the 
Constitution, which enabled Ireland to become a member of the 
European Community. If he was right in this belief, there is 
pathos in the thought of the elderly President being among the 
one-sixth of voters who said 'No' to a measure that subverted 
fundamentally the democratic basis of legislation as he had pro
vided for it in the Constitution he had dralicd thirty-live yea rs 
before. For if the enactment of the 1937 Constitution by popular 
referendum rather than by act of the Diil was a constitutional 
revolution, how much more so was the adoption of Article 
29.4.3, which opened the way for the st~te and its citizens to be 
bound by a vast range of law emanati~g from bodies - the 
Commission, Council and Court of the European Communi ty 
- which are not elected by or responsible to the Irish people, or 
indeed responsible as collectivities to any democratic assembly? 
Walsh J. referred facetiously to the implications in a comment 
during the Crotty case on the ' Single European Act, when he 
suggested that M r Crotty's locus siandi was that of someone 
standing with his finger in the dyke! Since 1973 the Rome 
Treaty, as a~ended, has become part of the Irish Constitution 
and the exclusive law-making power of the Oireachtas provided 
for in Article 15 has disappeared. As Henchy J. said in Doyle v. An 
Taoiseach,:S2 Community law 'has the paramount force and effect 
of constitutional provisions'. Much of it relate" to social policy, 
and a consideration of the Constitution and soda! policy needs 
must note this developmenl.:l:l . 

Article 29.4.3 of the Constitution says: 

No provision of this Constitution inva lidale~ laws ena:c,ted, 
acts done or measures adopted by the State necessitated'iJy 
the obligations of membership of the Communities or pre
vents laws enacted, acts done or measures' adopted by the '.: 
Communities, or institutions thereof, from having theforce,u[ 
law in the State. ' . 
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.'This blanket and unqualified permission enables European law 
to bveri-ide Irish law - including presumably the fundamental 
rights provisions of the Constitution, in the absence of any 
reser'Ve - and makes it directly applicable in the domestic law 
of the st·a\,e-. It makes the European Court of Justice, not the Irish 
Supreme Eourt, the final interpreter of the validity of what is 
done under the European treaties. The most important social 
policy areas affected to date by this constitutional revolution 
relate to social sec.urity and health for migrant workers, voca
tional training, the operation of the European Social Fund and 
the provisions of Article 119 of the Rome Treaty, which requires 
govern ments to enforce the principle of equal pay for male and 
female workers. The Eu ropean Commission and Court are 
notorious for their desire to extend their competence and 
jurisdiction to the ullermost bound of what they think is legally 
possible. Thus the principle of equal pay, which was originally 
put in the Rome Treaty to preven't the firms of one member state 
gaining a competitive advantage over those of another, has been 
extended in recent years to authorise legislation on equal treat
ment for men and women in social security and to outlaw sex 
discrimination in retirement ages. There have even been 
sugges tions in Brussels that it might be used to provide a legal 
basis for decrees to outlaw sexist images in school books! 

Measures desirable in themselves, as well as undesirable ones, 
a re imposed without democratic legitimacy and without taking 
national circumstances into account, so that they may do 
damage or cause disimprovements for some, as happened in the 
case of the aforementioned equal social security legislation . The 
Single European Act, ratilied by constitutional amendment in 
May 1987, can be expected to provide further scope for legisla
tive and judicial imperialism of this kind, not least in the social 
policy area. 

For example, the pOSitIOn hitherto has been that in the 
European Community none of the Articles in Chapter I of the 
'Social Policy' title of the Rome Treaty, apart from Article 119 
on equal pay, imposed legisla tive obligations on member states 
or extended the scope of the Community's legislative powers. 
But the social policy seclion of the Single European Act inserts a 
new Article 118A, into the Rome Treaty, which changes this 
position. It confers on the Council of Ministers, acting by 

" , 
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qualified majority and without provision for derogation, the 
power to lay down, by means of directives, minimum require
ments regarding the health and safety of workers. The concept 
of 'health' is so general that the possible extension of 
Community legislation on the basis of this Article is potentially 
vast. It could include workers' families and could range from the 
content and coverage of health education programmes to har
monised social security and health service provisions and 
matters affecting the fundamental rights provisions of the 
Constitution. Provisions for harmonisation of indirect taxes 
under the Single European Act, which still require unanimity, 
have social policy implications also. These examples illustrate 
new soc ial policy dimensions of the Irish Constitution that have 
become evident since 1973. 

A new Constitution? 
Law is congealed politics, a point illustrated by the development 
of the Constitution and constitutional law in relation to social 
policy. Irish social policy shows numerous instances of the 
potential of the C!onsLitulion for meeting new situations, 
whether through amendment or through creative judicial inter
pretation of the document ado~ted in 1937. Most people wish to 
have amendments of one kind or another made to the Constitu
tion, and it allows for indefinite amendment, including for the 
eventuality of a united Ireland. But Walsh]. is surely right when 
he says: 'For so long as the Constitution reflects the politics and 
social culture of the majorityofthe people, and there is little real 
evidence that it does not, it is difficult to justify claims that a 
drastic overhaul is needed.'''' 

America's Constitution is two-nundred years old, during 
which time it has had only twenty-fiv'e amendm~nts. We have 
had ten in a half-century. There is little public awareness of the 
Constitution. Its principles al'e not taught to young'l'eople in 
schools. The format of the officially published copies is,of the 
dullest and con trasts strikingly with the attractively preSl:(!.ted 
versions of the American Constitution to be found in popular, 
bookshops all over the United States. , . \ , 

In Ireland in recent years there have been numerous calls for a'" 
new Constitution, coming from people who would throw away_ 
the whole because they so dislike a part. It is acomment perhaps 
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'on our state of public morale oron the extent to which some pro
.ilinent politicians are willing to accommodate all institutions of 
our .national life to the demands of economic liberalism and 
transnational capital. But where would a better Constitution 
come frl,m,at the present time? Constitutions are not found on 
supermarket shelves. It took de Valera nearly three years to 
draft the present Constitution. As one looks on the bleak 
political landscape of present-day Ireland, with the failure of the 
political generation that came to the fore in the 1960s evidenced 
in the catastrophic' state of the public finances and the mass 
emigration of our young people, one may be sceptical offinding 
any group of politicians with the patriotism, intelligence and 
sense of the Irish people's character that de Valera had. What
ever else one might think about him, who could be trusted to do 
a better job? 
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, The Constitution and the Institutions 
\ . . 

of Government: 
Copstitutional Theory and Political 
Practice 

BRIAN FARRELL 

The Constitution provides not merely an incomplete, but in a 
number of important respects a misleading, account of the 
nature, functions and operations of basic political institutions. It 
enshrines mythologies that bear little relation to the actualities 
of power. It ignores some real sources orinnuence, elevates some 
marginal authorities, distorts some relationships and mis
represents the balance of forces that maintain the Irish poli tical 
system. Political parties, the dynamos that convert - however 
imperfectly - electoral energy into government action, are not 
even mentioned, The role of both Dail and Seanad in the actual 
making of legislation is exaggerated. The real dominance of the 
government is obscured by a pedantic emphasis on parlia
mentary accountability. The Constitution isa rulebook that has 
only a tange ntia l connection with the Irish political and govern
mental game, 

An examination of its contents illustrates the point. Under 
'President' there are three Articles running to almost eleven 
pages, The National Parliament' is accorded thirteen Articles 
spread across twenty-seven pages. 'The Courts' cover four 
Articles in six pages, The solitary Article under the heading 
'The Government' runs to less than five pages, The inadequacy 
of the Constitution as a description of the major political institu
tions and their relations with each other requires more than this 
simple measurement of page length. 

After all, a gap between constitutional theory and political 
practice is not unique in Ireland, The founding fathers of the 
United Slates would be hard pressed to recognise their handi
work in the living Constitution of a great world power today. 
'Cohabitation' is raising new questions about the congruence 
between de Gaulle's Constitution and the circumstances of 
contemporary France. Even the notorious flexibility of Britain 's 
fabled Constitution fits uncomfonably the realities of power 
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relationships in Mrs Thatcher's kingdom. A common theme, in 
these and many other cases that might be quoted, is the relative 
decline in the powers of the legislature. Is Ireland all that 
different? 

Article 15.1.2 is emphatic: 'the sole and exclusive power of 
making laws for the State is hereby vested in the Oireachtas'. 
Articles 20-27 detail the arrangements for the initiation, 
amendment, passing, signing and promulgation of Bills; disting
uish procedures relating to money Bills, Bills relating to refer
enda, Bills that 'in the opinion of the Government' arc urgent 
and immediately necessary (24.1) from other legislation; specify 
the powers of the President in regard to legislation. The standing 
orders of each House provide further elaboration of this pro
cedural ritual tlirough five distinct stages in the initiating 
chamber and two stages in the other chamber. 'the processes as 
outlined are elaborate and time-consuming but they give little 
clue to the real question: who makes law? 

Typically, the Oireachtas endorses proposals initiated, 
sponsored and guided through its legislative labyrinth by the 
government of the day. The government determines the legis
lative time-table and is not even bound by any convention, let 
alone rule, to announce its parliamentary programme in 
advance; the formal address by' the Governor General at the 
beginning of parliamentary sessions outlining the government' s 
legislative intentions was soon abandoned. 1 The Taoiseach is 
responsible for the order of business in the Dail and invariably 
controls that of the Seanad. Substantive amendments to govern
ment proposals are rare; Private Member's Bills are rarer and 
never passed.' The most recently published study of constitu
tional law in Ireland notes: 

'. 
in the period 1975-1985 the Oireachtas passed 359 measures 
(355 Acts and four Constitution Amendment Bills sub
sequently approved in referenda) ... All these measures '~ere 
Government sponsored.:1 

-, \ . 

It is unusual for a Dail to be in a position to vote down whal.lhe 
government wants; even when that possibility arises, it is rarely 
acted on - as the experience ofthe current 25th Dail illustrates .. 

The reasons for the executive' dominance of the legislature 
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are, of course, related to the realities of party politics in Ireland; 
'the limited role accepted by deputies is certainl y a reflection of 
th", intense localism so chronically reinforced by the single
trarisf~rable-vote system; the inherited tradition of party dis
cipline and loyalty discourages legislative autonomy. But, 
perhaps above all else, the interna l processes of government 
itself reduce the law-making function of parliament. 

The execuli"e examines legislative proposals before they are 
introduced to tqe D"il. In most respects, the confidential 
government-procedure instructions present a beller guide to the 
reality of law-making in Ireland than either the Articles of the 
Constitution or the standing orders of the D"il. They provide 
that the sponsoring department consult the Department of 
Finance, the Department of the Public Service (now integrated 
into Finance), and any other department with an interest in the 
mailer. If a constitutional issue is involved than the scheme 
shou ld be prepared in consultation with the Attorney General's 
office. When the government have approved the general 
scheme, the proposal is sent to the parliamentary draftsman and 
when formally drafted is produced as a 'white print' and 
immediately circulated to Finance, Public Service and any 
other department that has requested a copy. This text is again 
subject to the government's approval (and to possible amend
ment) before being printed for circulation to D"il or Seanad. In 
the light of this exhaustive and deta iled process it is easy to 
understand why ministers should be so reluctant to accept 
amendments from either House. But even an understanding of 
these procedures still evades the issue of who makes law, 

The original proposal may spring from a party programme or 
the particular interests and experience of a minister. It is more 
likely to emerge from within a de partment as a solution to a per
ceived problem, anomaly or inconvenience. This may be the 
product of the administrative process. It is as likely to be a 
response to representations from particular interest groups who 
are regu lar clients of the department. Behind the formal 
doctrine of ministerial responsibility it is certa in that civil ser
vants and interest-groups play an important part in initiating 
and formulating public policy. Just how much remains hidden, 
but the remarkably limited part played by parliament suggests a 
major erosion of the traditional model of legislat ive authority. 
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The problem is not pecul iar to Ireland. A recent study of 
bureaucrats and politicians in Western democracies noted: 

the official norm in every state is that civil servants obediently 
Serve their political 'masters'. This image of the division of 
labour between politicians and bureaucrats exalts the 
glittering authority of the former and cloaks the role of the 
laller in the grey robes of anonymous neutrality. It is 
congenial for both figures, and not surprisingly it remains a 
prominent part of the mythology of practitioners, parti
cularly in Europe.' 

But Irish circumstances have contributed to an outstandingly 
acute case. Even practitioners reluctant to adm,itthe unreality 
of the original dichotomy between politicians who make deci
sions and civil servants who merely implement them have been 
forced to recognise the extraordinary weakness orIrish parlia
mental"Y control of the executive. 

In some measure an existing trend has been encouraged and 
accelerated by the growth in government functions. That view is 
not merely some reflection of ,a populist unease. A former 
Secretary of the Department of ,Finance has recorded that: 

the doctrine of parliamentary control of the executive was 
already considerably weakened before the explosive growth 
of the public seclor in recent years. It has been further 
emasculated by that growth. The critical role of Opposition 
parties has also been undermined .. ' 

In e!Tect, the government's legislative hegcmo~ becomes a 
virtual monopoly in regard to public expenditure and that 
much, at least, is enshrined in Article 17.2: ", 

, 
D;iil Eireann shall not pass any vote or resolution, and nO-law 
shall be enacted, for the appropriation of revenue or other 
public moneys unless the purpose of the appropriation shalt 
have been recommended to D;iil Eireann by a message from ' 

'. the Government signed by the Taoiseach. 

This exclusive right to propose public expenditure is ,not 
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, balanced by any effective parliamentary control of how the 
' mon~y is spent. 6 Despite the provisions of Article 28.4.3, the pro
ce-qure for estimate debates at best allows for some historical 
obseh-vation; in reality most money is a lready committed, 
detailed examination (let alone detailed proposals for alter
native eX'penditure on specific subheads) is not possible and the 
'money-power' of parliament has become another fable in con
stitutional mythology. The lack of accountab ility is also illu
strated by the inability of the Public Accounts Committee to do 
more than scratch the surface of the state's financial dealings. 
The question might well be asked how far the gap between con
stitu tiona l theory and the realities of public financial admini
strat ion has con tributed to a more general public perception of a 
state system which is out of control. 

This sense of drirt also applies to the internal opcmtions ohhe 
parliamentary bodies. Some experienced participants have used 
strong language: 

Dail Eireann is to many obscrvers a sleepily middle-class, 
q uasi- professional, male dominated, conservatively deliber
ative, poorly-attended debating assembly. Deputies play less 
role in the formulation and enactment of legislation, and 
more and more occupy their time as political favour pedlars, 
consumer representatives, and clerical messenger boys on 
behalf of constitutents ... it can hardly be said that Dail 
Eireann is a place where national opinion is sounded even 
tentatively before Governmental decisions are taken, it is 
hardly an effective medium for the scrutiny and criticism of 
decisions after they ate taken ... it is not unfair to suggest that 
Dail Eireann is a polit ical resting-place, a watering-hole 
where opposition and Government back-bench politicians 
cogitate between elections, while the Cabinet and Civil 
Service Department heads get on with the job of running the 
country.7 

Typically the preferred instrument for parliamentary reform 
has been the institution of a strong committee system. This 
featured in various reform proposals, mainly from Labour 
sources, in the 1960s and 1970s, and was central to the Fine Gael 
policy on parliamentary reform produced by John Bruton in the 
1980s. 
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The 'Bruton reforms' have led to some invigoration ofparlia
mentary life. Involvement in more specialised committees (such 
as the Joint Committee on Commercial State-Sponsored 
Bodies) has given members access to information and an opport
unity to discuss policy with senior executives. Similarly, the 
Committee on Public Expenditure has enforced a regime of 
direct, formal communication between deputies and senior civil 
servants which may yet breach the barriers of executive secrecy. 
But is difficult to be optimistic. After all, the idea of a legislative 
committee system was rejected by the original O"il even before 
the state was founded. 8 The capacity of witnesses to frustrate 
committee investigaLion was revealed in a spectacular way 
during thc Public Accounts Committee enquiry into the 
expenditure of £100,000 for Northern relief. It may be doubted 
whether the operation of any committee system can, of itself, 
resolve the weaknesses of the O"il and Sean ad unless the central 
issue of the relationship between the legislative and executive 
branches is resolved. 

Instead of confronting that issue, many prefer to identify 
another constitutional provision as the major problem. It is 
argued that Article 16.2.5 ('The members shall be elected on the 
system of proportional representation by means of the single 
transferable vote') stimulates a mode of represen tation in which 
the emphasis on localism, personalism and brokerage neces
sarily restricts the range of those prepared to become candidates 
and the role of those who become deputies. This is not the 
appropriate place to consider that argument in detail. 9 Nor is it 
necessary to discuss why, in two referenda, the voters have 
refused to amend this provision. 

But it is evident that there are other factors ·at play, besides 
PR-stv, to explain why O"il deputies have acc~pted such a 
reduced role. There are cultural dimensions which have been 
subjected to historical and anthropological analysis; incident
ally, the most recent expose the inaccuracy of earlier attempts to 
identify this as an essentially rural phenomenon. 10 There 1I,e 
political dimensions relating to the reduced role of ideology and· 
of social class in Irish voting behaviour; again, the most recent \ 
study of the latter point suggests that 'class plays a significant 
role' in determining party prefen;nce. II Beyond such considera
tions, there are important administrative factors which encour
age voters to demand, a~d deputies to provide, personal con-
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\ S!ituellCY service at the expense of other responsibilities. Repeat
- .. edly it has been shown that the inelTiciency, impersonality and 

. secretiveness of the administrative system contributes to this 
beqaviour. It has also had a major effect in blunting the parlia
mentary question as a weapon for cutting through the thicket of 
executive government. Instead of serving as an opportunity to 
analyse aspects and app'lications of general policy or to draw 
attention to·.cases of gross maladministration, Question Time 
became con..7erted into a routinised, narrowly focused con
centration on individual cases; the deputy is more concerned to 
prove constituency service than to probe administrative 
procedures. An examination of 357 parliamentary questions 
addressed to the Minister for Social Welfare in the period 
October-November 1983 reveals that: 

eighteen could be described as being of general information or 
on matters of policy. Of thC;"e eighteen, it would perhaps be ' 
more accurate to describe eight of them as being of interest to 
a particular community or constituency. These were ques
tions such as when would Tallaght get a new signing-on 
centre, how many smallholders were getting employment 
assistance from Tralee and Listowel employment offices, or 
when would Swords get an employment exchange .. . The 
other three ~undrcd and thirty three questions all concerned 
individuals' problems. I , 

This points up the serious lack of communication between a 
major department of state and its clients, as well as the 
insulliciency of the existing appellate system. 

The revised procedures have gone some distance towards 
reducing the backlog at Question Time and permit deputies to 
confront individual ministers on a more regular basis. But they 
have had little effect on genuine answerability. Ministers can, 
and do, refuse La answer: sometimes the refusal is direct; more 
commonly, it is done by evasion or by incomplete or obscure 
replies. Whatever the method, the result is the same; there is a 
withholding of information and execu tive secrecy remains 
inviolable. 

It is this tradition of exec utive secrecy, buttressed by the 
doctrine of collective responsibility, which has done much to 
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reduce the role of parliament from the powerful body envisaged 
in the Constitution. Indeed, it could be argued, the excessive 
reticence of the Irish governmental system infringes Article 
40.6.1's guarantee of freedom to express convictions and 
opinions. As Professor Casey has pointed out, this 'obviously 
covers the communication of information' and he quotes N. StJ. 
McCarthy J. on the citizen's 'right to be informed' but - like 
other experienced observers - is not sanguine about early 
reform.':~ 

For, at heart, the Irish governmental system has remained 
protected, secretive and impervious to change. The basic 
Cabinet model, inherited in the early decades of the twentieth 
century and rapidly entrenched, was designed to give 
coherence, stability and order to a democratic society. It was 
shaped to fit the presuppositions, concerns and circmnstances 
of' Britain during World War I. 

It was also part of an organic development in Britain 
stretching back over centuries. Yet it was adopted by the incip
ient Irish state in the Dail Constitution of 1919 without any ser
ious examination of its appropriateness to local conditions. 14 

Such early innovations as the 'extern' ministers, introduced 
under the Irish Free State Constitution, were soon abandoned. l.'i 
In the drafting of his Constitution, Mr de Valera showed little 
desire for structural change. The 1937 Constitution codified a 
set of conventions. It did little to clarify them and subsequent 
developInents have not reduced some significant ambiguities. 

Article 28.2 states: 

The executive power of the stale shall, subje.ct to the provi
sions of this Constitution, be exercised by or 01< authority of 
the Govermnent. " 

'-, 
But what does this mean? Article 29.4.1 showed that thi.ex~cut
ive power had an international aspect but, after the Supre11'!e 
Court ruling in the Crotty case (and despite the subsequent 
referendum), the extent of its remit remains unclear. Moreover, 
Article 28.4 gives little clue to the extent of the government's 
domestic responsibilities beyond identifying a responsibility 
towards the Dail. ' 
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However, Article 2B.4.2 does specify that: 
'. 

.the Government shall meet and act as a collective authority, 
AQd shall be collectively responsible for the Departments of 
State administered by the members of tbe Government. , 

On the face of it this section may be invoked tojustify the failure 
to develop a Cabinet committee system. 16 In fact, other reasons 
are 'more ofte~ 'adduced to explain the marked deviation from 
the contemporary emphasis on a structured committee system 
in Britain: that the Irish governmental system is smaller and 
more compact and that it is difficult to ensure ministerial 
attendance at committees. 

Whatever about that issue, it is difficult to reconcile the 
doctrine of collective responsibility as enunciated in the. 
Constitution with the behaviour of some governments and 
ministers. Tbe actions ofMr Cosgrave in voting against a family 
planning Bill introduced by one of his own ministers and of Mr 
'Gibbons in opposing his government colleagues on a similar 
measure have been justified in terms of a conflict of conscience 
and parliamentary convention. They might be more approp
riately considered as direct breaches of Article 2B.4.2. 

There are, of course, o ther instances of a gap between con
stitutional provision and political practice. The notoriously 
lenient interpretation given to Article IB.7 of the Constitution 
makes a mockery of the principle of vocational representation 
and Sean ad Eireann is overwhelmingly another chamber for 
party politicians. Similarly, despite the apparently specific 
directive of Article 12.2.1 ('The President shall be elected by 
direct vote of the people'), tbere has not been a contested pres
idential election since 1973 and in the fifty-year life-span of the 
Constitution the people have made the choice on only four occa
sions and have only once been offered more than two 
candidates. 

There are other ambiguities in respect of the presidency. The 
discretionary power to refuse a dissolution 'on the advice of a 
Taoiseach who had ceased 10 retain the support ofa minority in 
D<iil Eireann' (Article 13.2.2) has never been exercised. A presi
dent who invoked it would invite controversy, yet in 
McDunphy's words: 
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the Constitution gives no indication as to the evidence which 
would entitle the President to decide that a Taoiseach had in 
fact ceased to retain the support of a majority in Dail 
Eireann. 17 

Clarification of this point might have had a decisive effect in 
reducing the uncertainty generated by three general elections in 
rapid succession in 1981-1982. The Constitution also fails to 
clarify a procedure for presidential resignation although, as 
President 6 Dalaigh proved in 1976, this may provoke a con
stitutional crisis. 1B 

But these detailed criticisms of the institutional framework of 
the Constitutions arc, in a sense, symptoms of a deeper problem. 
The existence of anomalies, ambiguities and contradictions 
between constitutional theory and political reality reOect a 
universal problem in drafting a document that will cover 
circumstances not envisaged at its birth. The failure in Ireland 
to undertake and implement any major, coherent, long~term 
review reveals a casualness, carelessness and indifference -
both to the rule of law and to the legitimate claims towards 
popular participation - which do not belong in a healthy' 
democratic tradition. Many of the problems outlined in this 
article and some even more contentious issues were discussed at 
length in the interim report of the all-party committee on the 
Constitution published in December 1967. That promising 
work, spearheaded by senior and experienced political leaders, 
fell victim to the policy inertia induced by the crisis in l'\orthern 
Ireland. It would be a pity if the opportunity for a considered 
and courageous review of the Constitution, offered by a fiftieth 
anniversary, were to be allowed pass without' action. 

Notes to article 
! Both on 12 December 1922 and 3 

October 192:1 the Ddil IJrbalej' 
(2,9811' and 5, Append;x) ,epOrl 
'Oraid on tSeana::;cal (Address by 
Governor-General)'. These were 
fannal statements of government 
policy and intended legislation. 
Documents in the Kennedy 
Collection, UCD Archives, show 

, 

that the address was based on 
submissions from dcparllnental 
ministers and was drafted by the 
Attorney-General. The addrcs~es 
were approved by the Cabinet(C 
1/3, 10 December 1922 and C2/,6 
29 September 1923. GPO 
Dublin). The convention was not 
continued. 

, 
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Constitutional Interpretation 

GERARD HOGAN 

We are under a Constitution, but the Constitotion is what the 
judges say it is. J 

The growing importance of the courts in interpreting the Con
stitution has been one of the important political developments of 
the last twenty years. The rate of constitutional dec ision-making 
has dramatically accelerated.' The holding of two referenda in 
the last three years as a direct result of Supreme Court decisions3 

illustrates the increasing political significance of this form of 
judicial intervention. 

The Constitution clearly vests the High Court and Supreme 
Court with considerable powers in this area although it provides 
little guidance as to how these powers should be exercised. For 
example, by what standards should the courts judge whether the 
Oireachtas has protected, or failed to protect, the 'personal 
rights' of the citizen? To what exent should the judges of the 
Supreme Court defer to the views of the Oireachtas and the 
government on this issue, or are they free to reach their own app
raisal of controversial issues such as contraception, homo
sexuality or taxation of married persons? It would be unrealistic 
to believe that individual views should not colour judgments on 
these questions. However, broad interpretations of the funda
mental rights provisions of the Constitution may politicise the 
process of const itutional adjudication and may lead to the 
usurpation of the Oireaehtas's legislative '{,owers by the 
judiciary. 

There is no universal rule pre-ordaining the mariner in which 
the Constitution is interpreted. The Supreme Courl has, on 
occasion, taken public opinion into account and the state of 
legal alTa irs in 1937; we may call this the ' historical approach" 
It has also said that the Constitution should be given a literill 
interpretation." On other occasions the Court has said thaI the 
Constitution should be given a 'broad' and 'liberal' construc- ' 
lion.' From time to time it has espoused the cause of natural 
law,' yet on other occasions it has denied lhalthe Constitution 
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, can. be construed by reference to extra,constitutional prin
. oiples· The method of constitutional interpreta tion that has 

come into vogue is the doctrine of 'hannonious interpretation': 
the CQnstitution ' must be read as a whole' and its several provi
sions Itnust not be looked at in isola tion, but be treated as inter
locking pa~ts orthe general constitutional scheme', 9 Enough has 
been said to show that the issue of constitutional interpretation 
poses difficuliie,s; we now examine the advantages and dis
advantages of va.;ious methods of interpretation. 

The historical approach 
A device often favoured by the courts is to construe the Constitu
tion by interpreting the fralners' intentions. A court 
approaching its task in this way canjustifiably say it has forsworn 
any attempt to interpolate its own views under the guise of con
stitutional adjudication, as it has attempted to be faithful to the 
drafters' orig inal intentions. III F rom lime to liIne the historical 
a pproach is favoured, For example, in McGee u, AUomey 
General," O'Keefe P. rejected the claim that section ' l 7 of the 
Criminal Law (Amendment) Act, 1935 (prohibiting the 
importation of contraceptives) was unconstitut ional because: 

The section impugned was barely two years on the statute 
book when the Constitution was adopted. If the submission of 
the plaintiff is correct, then public opinion as to what were 
fundamental rights must have been such as to require that the 
rights guaranteed to individuals by the Constitution were 
inconsistent with the continued legality of the section. I con
sider that the best test of the position is to be found in the views 
expressed when the section was being passed into law, since in 
point of lime, this was so close to the amendment of the Con
stitution by the people. [ find that the section was adopted 
without a division , although it was tech nically opposed. I 
cannot think that this reflects a public opinion in favour of the 
existence of such a right of privacy as is a lleged by the plaintiff 
to be guaranteed under the Constitution, ,. 

There a re several difficulties with this approach. First, it would 
tend to fossilise the Constitution by applying 1937 values and 
beliefs to the very different Ireland of 1987, To survive, any 

J 
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Constitution must remain flexible and capable of adapting to 
change. That is at least one reason why certa in fundamental 
constitutiona l values (such as equality and trial in due course of 
law) are as relevan t today as they were in 1937, while other 
provisions, such as Article 41.2 (role of the mother in the home) 
and Article 45 (directive principles of social policy), now seem 
out of place. T he reason why these latter provisions seem some
what dated is because they tend to reflec t the values of 1937, 
rather than eternal truths about personal rights in a free society. 
But a historical interpretation of, for example, the equality 
clause could have a stultifying effect. This was recognised by the 
Supreme Court when reversing the decision of O'Keefe P. in the 
McGee case; Walsh J. declared that fundamental constitutiona l 
values could be conditioned by passage of time, adding that 'no 
interpretation of the Constitution is intended to be fina l for all 
time'. Another major difficulty with the historica l approach is 
that the passage of the Constitution occasioned (relatively) little 
public d iscussion, and the largely partisan discussion of the draft 
Constitution in the Dail provides little by way of guidance for 
courts seeking to grapple with modern constitutional problems. 
This problem was nicely illustrated by T he People (Director of 
Public Prosecution,) v. O'Shea, 13 where the prosecution had sought 
for the first time to appeal a verdict of acquittal following the 
trial of the accused for drugs oflences in the High Court. T he 
Supreme Court majority ruled that the common law rule 
against double jeopardy and preventing an appeal against an 
acquittal could not prevail against a literal reading of Article 
34.4.3, which a llows appeals to the Supreme Court from all 
decisions of the H igh Court. In their view, the words 'all dec i
sions of the High Court' included a verdict oCnot guilty. In his 
dissenting judgment Henehy J. invoked his un'clcrstand ing of 
public opinion in 1937 to support his view: 

I venture to think that if one were to scrutinise the debates in 
parliament and the records of the written and spoken ··:trgu-. 
ments for and aga inst the draft Constitution of 1937, one 
would not find the hint of an opinion, either from the pro po-" _ 
nents or opponents of the Constitution , tha t a verdict of riot 
guilty emanating from a jury trial could be rcopcned by 
appeal or otherwise. Indeed, it is to be arguably con tended 
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'. that if such opinion had been expressed by any reputable 
~ \ person or body, the Constitution would never have been 

e'1,acted by the People." 

Herein lies the difficulty with the historical approach, The reason 
why no slJeh opinion had been expressed in the Dail debates or 
elsewhere is because virtually nobody had any views on a matter 
of which most wl'rc ignorant. Few of the electorate who voted at 
the plebiscite in '1~37 had an understanding of the niceties of 
criminal procedure; and it is doubtful if their vote would have 
been influenced by advance warning of the O'Shea decision, This 
point was tellingly made by McCarthy J in Norris v, Allorney 
General: 

It would plainly be impossible to identify with the necessary 
degree of accuracy of description the standards or mores ofthe 
Irish people in 1937 - indeed, ot is no easy task to do so today 

, '" In my view, it passes from the realm oflegal fiction into the 
world of unreality if the test sough t to be applied is one based 
on some question such as 'Did the people ofSaorstat Eireann 
in 1937 consider that the offence created by some Victorian 
statute should no longer be in force?'" 

In addition, rnest of the important constitutional provisions
like equality, trial in due course ofla wand personal righ ts - are 
deliberately vague, (This is in contrast to provisions such as 
Article 16 which lays down quite specific requirements as far as 
the electoral system in general, and the system of proportional 
representation in particular, is concerned.) Had the fraIners of 
the Constitution intended to lay down particular conceptions of 
these principles, they could easily have said so, This 'omission 
must be deliberate; instead, the fundamental rights provisions 
are fraIned with general principles in rnind, and the courts Inllsl 

be free to develop these principles in view of prevailing ideas and 
social changes. I Ii 

It can be seen, therefore, that the historical apprach is of 
doubtful value, At best, it can give an idea of what the drafters of 
1937 had in mind; but of itself it can offer little guidance on the 
constitutional problems of today, 
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Natural law and extra-constitutional principles 
On occasions the courts have been prepared to construe the 
Constitution by reference to extra-constitutional principles (or 
general principles said to be tacitly recognised by the Constitu
tion) or by having regard to natural law or other 'higher law' 
principles. The courts have not been consistent in their 
approach to these questions; there is a strong judicial tradition 
asserting the existence of fundamental principles thought to be 
superior to the Constitution. 

These conflicts have surfaced in a series of important cases, 
beginning with The State (Ryan) v. Lennon." In this case the valid
ity of Article 2A of the 1922 Constitution had been challenged. 
This controversial Article (which had been inserted byamend
ing legislation in 1931 )'8 provided for tria l by a military trib
unal, against whose decision there was to be no appeal, and 
which allowed for the imposition of the death penalty for any 
olTence, irrespective of' whether this punishment was prescribed 
by the ordinary criminal law or noL'9 Kennedy C.]. found such 
procedures to be contrary to fundamental principles of natural 
law and adjudged the amendment to be void; but this view was· 
not accepted by Fitzgibbon and Murnaghan lJ. , with the . 
former observing: 

Courts cannot nullify an Act (of the Oireachtas 1 on the vague 
ground that they think it opposed to a general latent spirit 
supposed to pervade or underlie the Constitution where 
neither the terms nor the implications of the instrument dis
close any such restriction.20 

But five years later, in 1939, the Supreme Court seemed pre
pared to qualify the express terms of the ConstitlHion by refer
ence to its 'general latent spirit'. In The State (Burke) v. Lennon" 
the question was whether the common law rule that''\he statc 
could not appeal against the granting of' an order of habeas 
corpus had been superseded by Article 34.4.3 (which allo\¥s.an 
appeal against all decisions of the High Court). A majority held 
that the general language of Article 34 should not be tak~n to,. 
have abrogated what they considered to be a fU'ndalnental prin- \ 
c iple, with Murnaghan]. saying: 
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"\ Certain constitutional principles are stated in the Constitu
, , tioo,.but many other irnportant constitutional principles have 

lleen adopted as existing in the law in force. 22 

". , 
Johnston J. in dissent protested against this view: 

The Constitution of 1937 represents a fresh start in respect of 
the fundatri€(ltal principles that are to be the guide of this 
couniry for the future, and I do not think that a further Con
stitution - an unwritten one - was intended by the people of 
Eire to exist side by side with this written Constitution or even 
- perhaps it would be correct to say - outside and beyond 
the present Constitution. 2

:'1 

A variation of this problem was to confront the courts from the 
mid-1960s onwards. In Ryan v. Allorney General" Kenny J. held 
,that the personal rights protected by Article 40.3 were not con
fined to the rights expressly enumerated by the Constitution, 
but included all those rights which 'result from the Christian 
and democratic nature of the State'. He went on to cite the 
papal encyclical Pacem in lerris to support his conclusion that the 
right to bodily integrity was among these implied rights. While 
Kenny J.'s judgment gave a much-needed impetus to constitu
tional development, the highly subjective method of con
stitutional interpretation which he espoused seems question
able. First, the reference to the 'Christian and democratic 
nature of the State' seerns to argue for natural law principles; 
and the invocation of a papal encyclical seems a classic example 
of the use of extra-constitutional principles as a means of con
stitutional interpretation. Secondly, if the personal rights con
tained in Article 40 are those derived from the Christian and 
democratic nature of the state, does it follow that conduct which 
is at variance with Christian teaching cannot fail to be protected 
by Article 40? 

These issues were to aSSUlne crucial importance in two major 
cases dealing with privacy in sexual matters: McGee v. Allorney 
GeneraI2.~ and .. Vorris v. Attorney General. 26 In the McGee case) a 
majority of the Supreme Court held that section 17 of the Crimi
nal Law (Amendment) Act, 1935 (which prohibited the 
importation of contraceptives) was unconstitutional on the 
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ground that it was incompatible with (he right of marital priv
acy. Walsh]., for one, was prepared to invoke natura l law prin
ciples to arrive at this result: 

[The fundamental rights provisions] indicate that justice is 
placed above the law and acknowledge that natural rights, or 
human rights, are not created by law but that the Constitu
tion confirms their existence and gives thetn protection ... 
The natural or human rights to which I have referred earlier 
in the judgment are part of what is generally called the 
natural law ... What exactly the natural law is and what pre
cisely it imports is a question which has exercised the mind of 
theologians for many centuries and on which they are not yet 
fully agreed. While the Constitution speaks of certain rights 
inalienable and imprescriptible, or being antecedent to and 
superior to posilive law, it does not specify them." 

But by Walsh].'s very own admission (,W hat exactly natural 
law is .. .'), the content of natural law is far from clear. In truth, 
the concept is so uncertain that Professor Kelly has remarked 
that natural law 'affords hardly anything more than the precept 
of loving justice and hating iniquity, of avoiding evil and doing 
good'.'· And Dr Desmond Clarke's comments on MeGee are also 
revealing: 

[TJhere was at least one interpretation of the natural law 
available to the court - that recently defended by the 
Roman Catholic Church - which clearly implied that the 
use of contraceptives is against the natural law, and hence the 
State might reasonably have argued that hy making con
traceptives unavailable to citizens It was enforcing the natural 
law. The reason why such an argument was rejected by the 
court was that it I'epresented only one from among a'(lumber 
ofcompeling interpretations of the natural law. However, it 
follows ... that any possible interpretation of naturaH!'w 
would suffer from a similltr defect. 29 '. 

These difficulties all re-appear in the Norris case, where the 
plaintif}", a congenital homosexl'al, sought to have sec tions 6t 
and 62 of the Offences against the Person Act, 1861, and section 
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'. I I of the Criminal Law (Amendment) Ac t, 1885, declared 
'unconstitutional. The impugned legislation proscribed the 
co't'mission of homosexual acts by males, including buggery 
and -gross indecency, While all the members of the Supreme 
Court 'we.e agreed that the right to privacy was one of the 
implied personal rights protected by Article 40,3, the majority 
did not accept that this right would extend to the protection of 
homosexual auts, They emphasised the fact that such acts were 
condemned by' the Christian Churches as morally wrong, 
O'Higgins C,J referred to the preamble of the Constitution 
which: 

[P]roudly asserts the 'existence of God in the Most Holy 
Trinity and recites the People ofIreland as humbly acknow
ledging their obligations to Our Divine Lord Jesus Christ, 
were proclaiming a deep religious conviction and faith and an 
intention to adopt a Constitution consistent with that convic
tion and faith and with Christian beliefs, Yet it is suggested 
that in the very act of so doing the People rendered inoper
ative laws which for hundreds of years prohibited unnatural 
sexual conduct which Christian teaching held to be gravely 
sinful. It would require very clear and express provisions in 
the Constitution to convince me that such took place, When 
one considers that the conduct had been condemned con
sistently in the name of Christ for almost two thousand years 
'" the suggestion becomes more incomprehensible and diffi
cult of acceptance. 30 

The dissenting judges, Henchy and McCarthy JJ, cou ld not 
accept that this should be the guiding consideration, Henchy J 
drew attention to the fact that what is deemed necessary to his 
freedom and dignity by one man 'may be abhorred by another 
as an exercise in immorality'. He continued: 

T he pluralism necessary for the preservation of constitutional 
requirements in the Christian, democratic state by the 
Constitution may be attached to immoral acts only when the 
common good requires their proscription as crimes.]l 

H enchy J stressed that Article 40,3 protected such a range 

i 
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of personal freedoms or imlnunities as are necessary to 
ensure his dignity and freedom as an individual in the type of 
society envisaged . The essence of those rights is tha t they 
inhere in the individual personality of the cit izen as a vital 
human componellt of the social, political and moral order 
posited by the Constitution." 

In his view, the impugned sections encroached on a peculiarly 
personal freedom: 

The sections in question trench on an area of personal 
intimacy and seclusion which requires to be treated as invio
late for the expression of those primal urges, functions and 
aspirations which are integral to the human condition of 
certain kinds of homosexuals. 33 

Here, at least, we find ajudicial attempt to construe Article 40.3 
by reference to its own terms, and within the ' four corners' (so LO 

speak) orthe Constitution. While Henchy J arguably succeeded 
in this difficult task, there are others who would contend that 
this is also a natural law approach in disguise. In this instance 

, the extra-constitutional principles relied on by Henchy J are the 
traditional libertarian principles espoused by JS. Mill and 

'Professor H.L.A. Hart," instead of the standard Christian 
teaching favoured by the majority. 

We reach an impasse at this point. The tendency to resort to 
notions of higher law attests the strength of the natural law 
tradition in the sphere of constitutional adjudication. But if 
important constitutional decisions are based o~ what amounts 
to a subjective interpretation of an amorphous higher law this 
will ultimately lead to a lack of respect for the judicia l process. 
Judicial decisions will be perceived as rest ing on personal whim 
and the pragmatic subjective judgment. This is why the-natural 
law or higher law approach must be viewed with reserve. , 

" Should the Constitution be 'broadly construed'? . ' 
There are differing views on whether the Constitution shouiO . \ _ 
receive a broad interpretation. The prevailing view during the " 
1960s and 1970s was that the Constitution should be construed -. 
literally; and only where such ad interpretation conflicted with 
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'. another constitu tional provision should the courts depart from 
'the natural meaning of the language used. 

·'.Two habeas corpus cases from the mid-1960s illustrate the 
strict,.constructionist approach which was then in vogue. Article 
40.4.3" r-equires the High Court to state a case to the Supreme 
Court where a ' law' has been declared unconstitutional during 
the course of a habeas corpus application. In The State (Sheerin) v. 
Kennedy 3. Kenoy]. concluded that section 2 of the Prevention of 
Crimes Act, 1'908" was unconstitutional, and accordingly 
referred the question of the constitutionality of the 1908 Act to 
the Supreme Court under Article 40.4.3 . The Supreme Court, 
however, held that it had nojurisdiction to hear an appeal in the 
fonn of a case-stated, as the 1908 Act was nOI a 'Ia w' for the pur
poses of Article 40.4.3. Walsh]. referred to the fact that Article 
50 carried over pre-1937 laws to the extent that they were not 
'inconsistent ' with the Constitution; but in the case ofpost-1937 
legislation, the test was that prescribed by Article 34.3.2 , viz, 
'validity ... having regard to the provisions of the Constitution' . 
W alsh]. thought the validity of any statute could only be exam
ined in the light of the powers of the parliament that enacted it: 

The Oireachtas established by the Constitution is the only 
parliament which is ... subject to the provisions of this Con
stitution and therefore the question of determining the 
validity of a law having regard to the provisions of the Con
stitution can only refer to laws enacted by the Oireaehtas 
establ ished by this Constitution." 

This meant that the word 'law' in Articles 34.3.2 and 40.4.3 
could only refer to post-1 937 legislation. This form of strict 
analysis is doubt less correct, but it produced a result which is 
contrary to the in ten tion of the drafters and does not square 
readily with a purposive interpretation of these provisions. 

The second case is The State (Browne) v. reran.:" At common 
law there could be no appeal against the granting of an order of 
habeas corpus by the High Court. But in the Feran case the 
Supreme Court held that this rule could not prevail against the 
words of Article 34.4.3, whieh allows an appeal to that Court 
against 'all decisions of the H igh Court'. Walsh]. said the con
sti tutional provisions must be given their 'ordinary literal 
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meaning' save 'where the authority for so doing can be found 
within the Constitution itself. 

More recently, there have been signs of judicial discomfort 
with this method of strict construction. Some j udges have 
insisted that the Constitution must be read as a whole, and that 
it is wrong to isolate constitutional provisions and construe them 
'with undeviating literalness' . This conflict of judicial views is 
best illustrated by The People (Director oj Public Prosecutions) v. 
O'Shea'o As we have alread{seen in this case, the established 
rule of no appeal against acquittal was overturned by a majority 
of the Supreme Court relying on a literal construction of Article 
34.4.3. The majority could find no other constitutional provi
sions to qualify this interpretation . O ' Higgins C.J. explained 
why this approach was correct: 

The Constitution, as the fundamental law of the State, must 
be accepted, interpreted and construed according to the 
words which are used; and these words, where the meaning is 
plain and unambiguous, must be given their literal meaning. 
Of course, the Constitution must be looked at as a whole and 
not merely in parts and, where doubt or ambiguity exists, 
regard may be had to other provisions of the Constitution and 
to the situation which obtained and the laws which were in 
force when it was enacted. Plain words must, however, be 
given their plain meaning unless qualified or restricted by the 
Constitution itself. 41 

Finlay P. and Henchy J. dissented, as in their view this conclu
sion was inconsistent with the right to jury tria l (as protected by 
Article 38.5).42 Henchy J. also protested against this strictly 
literal interpretation of Article 34.4.3: . 

Any single constitutional right or power is but a componen t in 
an ensemble of interconnected and interacting pro.yisions 
which must be brought into playas part of a larger composi
tion, and which must be given such an integra ted interpret~
tion as will fit it harmoniously into the general constitutional 
order and modulation. It may be said of a constitution, mOl'e , 
than of any other legal instrument, tha t ' the letter killeth, but 
the spirit giveth life'. No single constitutional provision ... 
may be isolated and construed 'with und eviating literalness. 43 
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'. But some three years later in Tormey u. Ireland,44 a differently 
, ··composed Supreme Court effectively repudiated the majority 

reasoning in O'Shea in favour ofthe 'harmonious interpretation' 
apprpach ofHenchy J. in that case (although, quite remarkably, 
the O'Shea case was not referred to in Tormey). The Tormey case 
concemeP the constitutionality of sections 31 and 32 of the 
Courts Ac~, 1981, :which had effectively withdrawn all criminal 
cases (with the exception of murder, treason, genocide and a few 
other very rare o.ffences) from the jurisdiction of the High Court. 
It was said that this was inconsistent with Article 34.3.1, which 
provides that the High Court shall have 'full original jurisdic
tion in and power to determine all matters and questions, 
whether of law or fact, civil or criminal'. 

The Supreme Court agreed that the plaintiff (who had been 
charged with offences under the Larceny Act, 1916) would be 
entitled to a trial in the High Court if this provision were to be 
construed literally. But despite the 'unqualified and unambig
uous terms' of this provision, Henchy J. felt that it could not be 
given a literal construction: 

The rule of literal interpretation, which is generally applied 
in the absence of ambiguity or absurdity in the text, must here 
give way to the more fundamental rule of constitutional inter
pretation that the Constitution must be looked at as a whole 
and that its several provisions must not be looked at in iso
lation, but be treated as interlocking parts of the general con
stitutional scheme. This means that where two constructions 
of a provision are reasonably open in the light of the 
Constitution as a whole, despite the apparent unambiguity of 
the provision itself, the Court should adopt the construction 
which will achieve the smooth and harmonious operation of 
the Constitution."; 

Henchy J referred to several other constitutional provisions 
dealing with the courts, saying that Article 34.3.1 must be read 
subject to these provisions. He concluded that this meant that 
the lower courts (such as the Circuit Court) could have exclusive 
jurisdiction over certain types of cases by way of derogation from 
the High Court's full original jurisdiction. 

While there have been many statements in favourofa broad 
approach to .constitutional interpretation, this is the furthest 
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that any modern court has gone in this direction. This version of 
the doctrine of harmonious interpretation would appear to 
allow, at least in some cases, the express text of the Constitution 
to be overridden by reference to implied constitutional - or 
even extra-constitutional - principles. This must give rise to 
the possibility of a highly subjective method of constitutional 
interpretation. Not only that, but it is doubtful whether this 
approach lends itself to consistent application. 

Some of the recent cases dealing with various aspects offunda
mental rights illustrate these difficulties. In Murray v. Ireland" a 
married couple were serving sentences of penal servitude for life 
following the murder of a policeman. They were childless, but 
claimed that the failure on the part of the prison authorities to 
provide such facilities as would allow them to engage in normal 
marital relations was a breach of their rights under Article 4l. 
(By this Article the state is required to protect the family and the 
'inalienabfe and imprescriptible' rights of the family are also 
thereby acknowledged.) The plaintiffs claimed that the right to 

procreate was one such ' inalienable and imprescriptible' right. 
Because the rights protected by Article 41 were not qualified in 
any way - unlike, say, Article 4{).3, which requires the state, 'as 
far as practicable' by its laws, to 'defend and vindicate the 
personal rights of the citizen' - the plaintilTs asserted that they 
could still lay claim to these rights, their status as prisoners 
notwithstanding. But Costello]. was not impressed by argu
ments based on the dille ring w6rding of the various constitu
tional provisions: 

It is abundantly clear that too literal a construction of the 
Constitution could lead to absurdities ... Tne power of the 
State to delimit the exercise of constitutionafly guaranteed 
rights is expressly given in some Articl.es and not at all in 
others, but this cannot mean that where absent, the power 
does not exist ... As I suggested in Attorney General a .. Paperlink 
Ltd. " in construing the Constitution the courts should b~ar in 
mind that the document is a political one as well as a legal 
one, and whilst not ignoring the express text of the Constitu
tion, a purposive approach to interpretation which would 
look at the whole text of the Constitution and identify its pur
pose and objectives in protecting fundamental rights is fre
quently a desirable one. 48 
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\ Thus, even if (contrary to his own view, as we shall shortly see) 
- '. the right to beget children was derived from Article 41 (rather 

't):tan the personal rights guarantee contained in Article 40.3), 
. tBis did not mean that the state could not validly regulate the 
exert{sc of these rights, or severely restrict them by law in certain 
cases. 49" . 

This approach is scarcely consistent with the view adopted by 
Costello]. eadier in his judgment, where he concluded that the 
right to beget children was derived from Article 40.3 rather than 
Article 41. He thought that because Article 41.1.2 contains a 
guarantee on the part ofthe state to protect the family 'in its con
stitution and authority', the rights embraced by Article 41 are 
confined to those which may be said to belong to the institution 
itself, as distinct from the individu'l-l personal rights which each 
individual member might enjoy by virtue of membership of a 
family. As the right to procreate was a personal right, as opposed 
to one which belonged to the institution itself, Costello]. con
cluded that it was protected by Article 40.3. But is this itself not a 
version of the strict constructionism which Costello]. was later 
to warn against? 

l\1oreover, Costello J.'s assertion that the state retains essent
ially the same power to regulate the exercise of constitutional 
rights irrespective orthe wording of the Constitution is wholly at 
variance with the other authorities. All of the earlier decisions 
proceed on the assumption that the differing language of 
Articles 40 and 41 has legal significance. Thus, in a series of child 
custody cases, the Supreme Court has made it clear that the con
stitutional right of the natural mother to custody is protected by 
Artic1e 40.3, rather than Article 41 .. '" The less emphatic lang
uage of Article 40.3 ('as far as practicable') means that this right 
may be more readily defeated or waived than in the case orthe 
corresponding right of a married couple. Their rights are 
'inalienable and imprescriptible' and are protected by Article 
41. The different level of protection has been emphasised in 
several cases, for as O'Higgins C.]. said in C. v. An Bord Uchtdla: 

[The constitutional rights of the natural mother] in relation to 
her child are neither inalienable or imprescriptible, as are the 
rigihs of the family under Article 41. They can be alienated or 
transferred in whole or in part . .. or they can be lost by the 
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mother if her conduct towards her child amounts to an 
abandonment or abdication of her rights and duties." 

This assumption also underlies the Supreme Court's decision in 
In Re ]. H. an irifant.52 Here a child had been placed for adoption 
by its natural mother; but when the natural parents sub
suquently married, they sought custody of the child. Finlay G.j. 
stressed that the parents had thereby acquired rights under 
Articles 41 and 42: they therefore had a prima facie right to 
custody' of the child unless there were 'exceptional circum
stances' within the meaning of Article 42.5. Costello j.'s views 
do not readily square with the approach taken in III Re ].H., 
where the difTerences oflanguage between Article 40 and Article 
41 assumed considerable significance. 

In sum, while the doctrine of harmonious interpretation has 
the merit of flexibility , it has not been applied consistently. It 
may also be criticised because it allows the courts to override the 
express text of the Constitution by reference to extra-constitu
tional principles and because it lends itself to subjective applica
tion. 

Conclusion , 
We have seen that no particular theory or method of constitu
tional interpretation has been applied by the courts. Indeed, this. 
lack of consistency has been so prevalent that individualjudges 
have from time to time adopted difTerent approaches to this 
question, utilising whatever method might seem to be most 
convenient or to ofTer adventitious support for conclusions they 
had already reached. 

If the legitimacy of judicial review is to. continue to be 
accepted, decisions in major constitutional CaSd"qlUst be seen to 
represent more than the personal opinions of individual judges. 
Part of the problem stems from the open-ended nat-vre of the 
fundamental rights provisions. (The Constitution itself ofTers 
clearer guidance in other areas, such as the separation ofp'o,wers 
or the structure of the courts.) There are thqse who would advo
cate an expanded recital of specific constitutional rights· (wnicq . 
would perhaps have exclusive efTect by preventing the courts 
implying any further new rights) in Article 40;" but this would. 
not relieve the courts of the problem of interpretation. For 
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'. example, Article,38.1 specifically guarantees the right to trial 'in 
- ' d~e course oflaw'; but this of itself provides lillie guidance, save 

that it may be said to import generally accepted (but continu
allt~volving) principles of criminal justice. The text, however, 
of Ari'icle 38.1 does not recite what these principles are or should 
be. ", 

We comB back then to the question oflegitimacy. Unless the 
decisions of the courts can be seen to be based on conventional 
legal sources "": ,the text of the Constitution and the traditional 
legal principles that are necessarily implied therein - constitu
tional adjudication :would thereby become politicised and 
devalued: 

If constitutional decisions lose their roots in law, such pres
sures as there a re to appoint Justices steeped in the legal tradi
tion would diminish, the decisions would become more polit
ical, and the descending spiral accelerate. 54 

The task therefore is to find a method of constitutional adjudica
tion that allows the courts to create new rights under the Con
stitution, if these can be shown to be enduring rather than 
ephemeral and to represent fundamental community values 
that transcend pragmatic political judgment. This, of course, is 
why. the courts should be slow to create new rights or depart 
from earlier decisions in constitutional cases. Of all the methods 
surveyed, the approach that seeks to construe the Constitution 
from within its corners and upholds only those guarantees pro
tected either expressly or by necessary implication is the one 
which may best satisfy this test. 

Notes to article 
I Hughes J. of the US Supreme 

Court, speech at Elmira, New 
York, 3 March 1907. 
Thus, over 200 new cases are con· 
tained in the 1987 Supplement LO 

Kelly, The irish Const itution. 2nd 
ed, 1984 covering the period 
March 1984 - July 1987. This 
prompted Professor Kelly to write 
in the preface of the supplement 

that th is gives the reader 'some 
idea of the amazing increase in the 
volume of cons titutional litigation 
by comparison even with the 
1960s, let alone earlier decades'. 

1 The Ninth Amendment of the 
Constitution Act, 1984 (which 
allowed the Oireachlas to confer 
the VOle on non-cjtiz~ns resident 
in the stale) was passed fo llowing 
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the decision of the Supreme CoUTt 

in in Re Arl. 26 a.nd lIlt Electoral 
(Amendment) Bill, 1983 1984 IR 
268 (which held that the Electoral 
(Amendment) Bill, 1983, which 
sought to extend the franchise to 

resident British citizens was 
repugnant to the Constitution). 
The Tenth Amendment of the 
Constitution Act, 1987 (which 
allows the State to ratify the 
Single European Act) was passed 
followi ng the decision of the 
Supreme Court in Crotty v. An 
Taoiseach 1987 ILRM 400. 

4 Thus in OJ/1..,rnt lJ. MinisitT/or F'in
anCI 1959 IR I, a majority of the 
Supreme Court in upholding the 
payment of income lax by judges 
(despite Anicle 35.5 which stipu
lates that the 'remuneration of a 
judge shall not be reduced during 
his continuance in office' ) drew 
attention to the fact that this was 
normal and familiar at the lime of 
the drafting of the Constitution. 

S See, e.g. , The State (Browne) v. 
",ran 1967 IR 147. 
See, e.g., Sullivan v. Robinson 1954 
IRI61, where O'Byrne]. said (at 
p.174), 'A O:mstitution is to be 
liberally construed so as to carry 
into effect the intentions of the 
people as embodied therein'. 

7 See, e.g., 'The Slale (Niculau) v. An 
fiord U,htdla 1966 IR 567, where 
the Supreme Court held - on 
what by any other standards is 
suspeCt reasoning - Ihal the 
natural mother had a constitu
tional right (derived from nalural 
law) to the custody of her child, 
but thallhe natural father had no 
such rights. 

H See, e.g., The People (Director oj 
Public Proseculion.r) v. O'Shea 1982 
IR 384, where a majority of the 
Supreme Court held that one 

could not invoke the traditional 
common law rule of no appeal 
against acquittal in order to qual
ify Article 34.4.3, which on its face 
appeared 10 allow an appeal from 
'all decisions' of the High Court 
(including verdicts of'not guilty' ) 
to the Supreme Court. 

9 Torm,y,. 1"land 1985lR 289, 296, 
per Henchy]. 

10 The debate as between 'original
ism' and 'textualism' in the con
text of American constitutional 
law is currently being fought with 
some tenacity in the American 
law journals. For two particularly 
noteworthy contributions, see 
Monaghan, 'Our perrect Con
stitution' (1981 ) 56 NYUL Rev. 
353 and Bennett, 'Objectivity in 
Constitutional Law' (1984) 132 U 
Pa L Rev 445. Indeed, this ques
lion was much debated before the 
US Senate Judiciary Committee. 
during the hearings to determine 
whether Robert Bark J. or the 
Court of Appeals for the District 
of Columbia should be appointed 
to the US Supreme Court. Bark 
- an avowed 'originalist' - had 
been highly critical or decisions 
such as Griswold l.I. Connecticut 381 
US 479 (1965) (the US counter
part of McGee u. Attorney General 
1974 IR 287) on the ground that 
to interpoiale a constitutional 
right to privac)( runs counter to 
the original intent'OCthe Constitu
tion's draners: see 'Neutral prin
ciples and some- First ~lnendmenL 
problems' (1971 ) 47- l"<t. lAw 
Journal I. The~ controversial 
views played no small part in ·cr.
suring the rejection of his nomil).a~ 
tion. 

I! 1974 IR 284. ' 
" 1974 IR at pp. 292-3 . 
", 1982 IR 384. 
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. " 1)l82 IR al p. 433, 
" IS 

" 1984 JR 36, 96. BUI on Ihe o.her 
hand, what ever about the rule 
against double jeopardy which 
featu,.rcd in O'Shea's case, one cer
tainly ' could say lhal the Irish 
people *~uld not have voted in 
1937 for a Constitution which 
would have .over-turned anti
sodomy legisl~tion (which, of 
course, given the. 3-2 split in 
Norris, very nearly happened), 

lri As O'Higgins C.]. said in The Stale 
(Healy) v. Donoghue 1976 IR 325 al 
p.347: 

The rights given by the Con
stitution must be considered in 
accordance with concepts of 
justice, prudence and charity 
which may gradually change or 
develop as society changes and 
develops, and which fail to be 
interpreted from time to time in 
accordance with prevailing 
ideas ... The Constitution did 
not seek to impose for all tim~ 
the ideas prevalent or accepted 
with regard to these virtues at 
the lime of its enactment. 

" 1935 IR 170. 
lH Article 50 of th~ Iri~h Free Stale 

Constitution of 1922 allowed for 
amendments by way of ordinary 
legislation for a period of eight 
years. This p~riod of grace in turn 
was extended for a further eight 
years, and uy virtue of this, the 
Constitution (Amendment ;\lo. 
17) Act, 1931 (which inserted . 
Article 2A) was passed. 

I!J Indeed, Murnaghan]., one of the 
majority judges, commented on 
the drastic nature or the 
impugned provisions, 1935 IR at 
p.237: 

The extreme rigour of the Act 
in question is such that its 

provisions pass far beyond any
thing having the semblance of 
legal procedure, and the ju
dicial mind is staggered at the 
very complete departure from 
lega l methods in usc in these 
[milila ry] couns. 

~n 1935 IR at p. 236, quoting from 
IVolker v. Cincinnati 21 Ohio 41. 

" 1940 IR 136. 
" 1940 IR al p. 171. 
2.j 1940 JR al p. 179.JohnslonJ. was 

subsequently vindicated in that 
Burke's case was actually over
ruled by The Slate (Browne) lJ. Feran 
1967 IR 147; soe below pp.182-3. 

24 1955 IR 294. Kenny J .'s reliance 
on natural law and extra-con
stitutional principles is heavily 
criticised by Kelly, Fundamental 
rights in the Irish law and Constitution 
(2nd. ed. , 1967) al pp. 41-48. 

25 1974 IR 274. 
26 1984 IR 36. 
" 1974 IR al p. 310. 
~8 Kelly, FundamentaL rights in the Irish 

law and COflStitulion (2nd. ed., 
1967) al p. 43. 

~9 'The role of nalural law in Irish 
constilulional law' (1982) 17 fr. 
Jur. 187,204. 

;10 1984 IR 36, 64. Cf. Bowersv. Hard
wick 106 S.CI 2811 (1986) (where 
the US Supreme Court upheld 
(by 5-4) the constitutionality of a 
similar anti~sodomy statute), 
where Burger CJ. said that the 
condemnation of homosexual 
prad1ces was <firmly rooted in 
Judaeo-Christian moral and 
ethical standards' aqd to hold that 

.< the 'act of homosexual sodomy is 
'iomehow protecled as a funda
'Inental right would be to cast 
Qside millennia of moral teaching', 

31 1984 IR al p. 78. 
,., 1984 IR al p. 79. 
:l:l 1984 IR al p. 79. 
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34 Professor Hart's Law, liberty and 
morality (Oxford, 1962) is a classic 
exposition of libertarian prin
ciples in the area of sexual mora
lity. Similar reasoning may be 
found iri lhejudgments ofHenchy 
and McCarthy JJ. l:ord Devlin, 
on the other hand, has argued 
persuasively against the de
criminalisation of homosexuality 
and the whole thrust of the \Volf
enden Report (Report of the Com
mittee on HomosexuaL Offences and 
Prostitution (Cmd. 247, 1957)) in 
his book The enforcement of morals 
(Oxford, 1959), and it is Lord 
Devlin's views which evidently 
commended themselves to the 
majority. cr. the example pro
vided by Ely, Democracyanddistrust 
(Stanford, 1980) (at p. 58) where 
the US Supreme Court is hypo
thetically divided on an issue of 
public morality between the views 
of noted philosophers: 'We like 
Rawls, you like Nozick. We win 
six to three. Statute invalidated.' 

3S This case-stated procedure was 
inserted by the Second Amend
ment of the Constitution Act, 
1941 to provide the state with a 
limited fonn of appeal in certain 
habeas corpus cases. This was in 
response to The Slale (Burke) v. 
Lennon 1940 IR 136, which held 
that no such appeal lay. Burke's 
case was, of course, overruled by 
The ,)'lale (Browne) v. reran 1967 IR 
147, but this case-stated pro
cedure must still be used where 
applicable. 

" 1966 IR 379. 
37 In a companion case to Sheerin, the 

Supreme Court held that section 2 
was unconstitutional in that it 
allowed a sentence of three years' 
imprisonment following summary 

conviction (i.e. without a jury) of 
juvenile offenders. This could not 
be a minor offence within the 
meaning of Article 38.2 and hence 
the juveniles were entitled to jury 
trial. 

311 1966 IR at p. 386. 
:<9 1967 IR 147. 
" 1982 IR 384. 
" 1982 IR at p. 397. 
,.] They thought that the non

appealability of ajury's verdict of 
acquittal was an essential feature 
of the right to jury trial as pro
tected by Article 38.5. 

4;\ 1982 IR at p. 426. 
.. 1985 IR 289. 
" 1985 IR at pp. 295-296. 
" 1985 IR 532. 
., 1984 ILRM 373. 
ill 1985 IR at pp. 538-9. Cf. the same 

judge's comments in Hosford v. 
John Murphy & 80TH Ltd, un
reported, High Court, 24 July 
1987: 

It must be remembered that 
the Court is construing a con
stitutional document whose 
primary purpose in the field of 
fundamental rights is to protect 
the,n from unjust laws enacted 
by the legislature and from 
arbitrary acts committed by 
State officials. 

4\1 Th us, he instanced an order 
barring a spouse from the family 
home as an example ofa valid law 
which sev~re1y restricted 'inalien
able' family rights. 

50 1980 IR 32. 
C,l 1980 IR at 56. 
" 1985 IR 375. 
~:I See note 28 above. 

, , 
!H Cox, The role oJ.lhe Supreme Court in 

American governTfUnt Oxford, 1979 ''' ... 
at p. 54. 



Philosophical-Theological Reflections on 
'" the Constitution 

ENDA. McDONAGH , 
" 

Pius Xl 'was a tough northerner. I have had to deal all my life 
with tough norther)1ers like Sean MacEntee and Frank Aiken 
so I knew I.. would have to fight. 

Those remarks were made to me by Eamon de Valera on the 
Pope's negative reaction to the draft Constitution taken to 
Rome by Joseph Walshe. The eventual hands-off papal attitude 
satisfied de Valera very well. As a student in Rome in 1958 
beginning work on a dissertation on the Constitution, I wit
nessed at a remove his much greater satisfaction at his warm 
reception by Pius XII and of the Pope's praise of the Constitu
tion as it celebrated its twenty-first birthday. 

These rather trivial personal memories could serve to under
line the personalisation of the Irish Constitution which still 
dominates discussion even at its fiftieth anniversary . 'The de 
Valera Constitution' has been a frequent enough description by 
supporter and critic, by historian or political scientist or politic
ian. Beyond that allow a single draftsman John Hearne and, at 
least in some versions, a single influential adviser John Charles 
McQuaid, and the personalisation of the document is complete. 

Not a historian myself, I do not feel competent or obliged to 
sort out the direct and indirect contributions of the major actors, 
the most significant of whom was certainly de Valera with 
Hearne as both his research assistant and amanuensis. The 
extent of Dr McQuaid's influence is more disputable. In the 
conversation referred to earlier I took Mr de Valera to suggest 
that his influence was confined to Article 45 on directive prin
ciples of social policy. 

My concerns are rather different although they do depend on 
the work of historians, itself as yet incomplete. Even if one were 
to confine the major actors in the composition of the Constitu
tion to three or two or even one, the resources available and the 
constituencies to be satisfied would shape the style and content 
of the result. Constitutions in the modern sense are finally from a 
people with their history as well as for a people with their hopes 
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and aspirations. Mr de Valera understood all this very well as he 
sought to combine the political thrust of Irish republicanism 
from Tone to Pearse and after, its cultural aspirations, the 
persistent Catholicism of the vast majority of the Irish people, 
their economic conservatism and the needs of particular relig
ious minorities. While the Constitution would be a new one, the 
first to be freely adopted by the Irish people, its positive 
resources and final limitations were inherited. 

The philosophical-theological reflections on the Constitution, 
with which this essay is concerned, examined these resources 
and limitations in the light of philosophies and theologies of 
politics. These intellectual traditions, from the Greek philo
sophers Plato and Aristotle through the Christian philosopher
theologians Augustine and Aquinas to contemporary philo
sophers and theologians, have sought to provide foundation, 
critique and guide to transformation for the living together in 
society that is an essential condition of human existence. 

Constitutions are not themselves textbooks of philosophy or 
theology. Some particular philosophers such as Aristotle may 
have influence with powerful political figures such as Alexander 
the Great and their constitutional policies, or some constitution
makers like Thomas Jefferson f\1ay have had distinctive philo
sophical and theological interests. For all Mr de Valera's gifts he 
did not display any serious interest in philosophy or theology. 
However, the Constitution inevitably reflects certain philo
sophical and theological traditions, although in an implicit, 
unsystematic and eclectic fashion. These traditions provided 
resources for the Constitution, as basic as political vocabulary, 
ideals and structures. 

The development of the vocabulary, ideals ""d structllres of 
republicanism and democracy, of religious free<ibm and other 
personal rights, from the eighteenth into the twentieth century 
in Europe and North America was not (and coul~ot be) 
matched by significant philosophical and theological analxsis of 
politics in Ireland. In the contemporary idiom the praxis ofhish 
politics anticipated very considerably its theory. In seeking t .. 
understand the philosophical and theological influences at ""ork . , 
in the Constitution, it is more useful to look to Irish political and \ 
religious cultures than to look for Irish philosophies and theo-.. 
logics of politics. It may be reassuring to note that significant 
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, political philosophies and theologies of the 1970s and 1980s gave 
" a. certain priority to praxis, that is, engagement with the polit

i<;al transformation ·of society. Latin American liberation 
theology, for example, has developed along these lines. 

Irish political and religious cultures over the nineteenth and 
into the-.twentieth century are still subject to detailed historical 
investigation. It may be :worth remarking that while economic 
historians w~uld hardly dare to present their findings without 
some critical knowledge of the science of economics and even 
then, of course, are exposed to the challenge of defending a 
particular economic stance, historians of politics and religion do 
not always seem aware of the complexities of political philo
sophy or its religious equivalent, theology or of their vulner
ability because of their own political or religious stances. The 
recent achievements of Irish historians in providing a lllore 
objective and more broadly agfeed account of events, North and 
South, were based on awareneSs and on an overcoming of older' 
limitations of nationalist or unionist bias although the new con
sensus must now begin to search out its own inevitable (and 
inevitably hidden) biases. 

Such warning signals are necessary to all participants, 
including this one, in the jubilarian discussions of the Constitu
tion. Recent constitutional controversies revealed very little 
appreciation by many participants of the complexities of the 
underlying issues or of their own prejudices and self-interests. 
Without the space or ability to rehearse the whole range ofIrish 
political and religious culture over the last two hundred years, 
this article aims to evaluate in the philosophical and theological 
mode some of the more obvious influences. The selection 
depends primarily on the Constitution itself, a relatively short 
document. However, the author's own political and religious 
stances will have to be acknowledged and put in some critical 
perspective without distracting from the main focus of discus
sion, the Constitution and its philosophical and theological 
background. 

Republicanism or nationalism? 
Although it is clear that the Irish republican tradition was a 
major influence on de Valera irr his ambition to introduce a new 
Constitution and in the actual framing of it, the Constitution 
does not describe Ireland as a republic or use the adjective 
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republican. De Valera's later D"il reply (1947) wi th his dic
tionary references may sound a little ridiculous but there is no 
doubt that he intended and understood the Constitution to be 
that ofa republic. The RepublicofIreland Act, 1949 introduced 
by his political opponents neatly upstaged him politically but 
involved no constitutional amendment. One of de Valera's aims 
with the Const itution was to conciliate republicans who could 
not accept the Treaty or the Constitution of the Irish Free State 
with its British modifications and monarchist references. 

Republicanism in its Irish, other European and world-wide 
forms cannot be simply identified with nationa lism. Indeed in 
their modern forms they have had quite dis tinct origins and his
tories a lthough they have frequently overlapped and inter
twined. One very obvious distinction is their relationship to 
monarchy. Republicanism excludes it, na tionalism can and 
frequently does accommodate it as do, for example, prcscn t-day 
England, Belgium and Spain among others as well as nine
teenth-century Germany and Italy in their heydays of both 
monarchy and nationalism. Irish republicanism as adumbrated 
by Wolfe Tone and the United Irishmen a lways rejected 
monarchy but various phases of Irish political nationalism ex
pressed in O'Connell's Repeal Movement and the later Home 
Rule Movement could accommodate it. This proved a d ivisive 
element in the split which led to the Civil War. 

However, there are deeper reasons than the r~jection of mon
archy for the dis tinction and conflict which may occur between 
republicanism and nationalism. Republicanism, American and 
French style, was a political child of the European Enlighten
ment. Whatever its ROlnan resonances, it was the En ligh ten
ment's ambition to replace authority by freedom and reason 
which provided the background to the politlcl\1 movements 
which issued in the American Constitution and the French Dec
laration of the Rights of Man. This was the republiCa(lism that 
influenced Tone and his successors. . 

Nationa lism by contrast was largely a child of the Rorrta.ntic 
reaction to Enlightenment reason and radical republi'can 
politics. As propounded by nineteenth-cen tu ry thinkers lik<l; _ 
Herder, its ethos was that of sentiment and trad ition rather than ' 
reason and revolution, its politics that of solidarity and unity 
rather than individual freedom. 

Of course neither republicanisITI no~ nationalism ever existed 

, 
1 
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-.in any pure form. Revolutions like that of 1789 do not happen 
';"l;Iless a, great deai of feding and solidarity have already been 
gen~rated. And its subsequent conduct had little enough to do 
with'the dominance of reason and the autonomy of the indivi
dual. A",erica's revolution might appear more reasonable but 
initially a~\east it was largely the reason of economic self-interest 
rather than the disintqested reason of the Enlightenment. The 
republic's continuing survival depended on the generation ofa 
feel ing of nat ionit lid entity and solidarity which in our own life
time has sometimes prevailed over any recognisable human 
reason. 

The coalition of republicanism and nationalism, despite their 
diverse origins and frequently divergent tendencies, has also 
operated in Ireland, if not continuously since Tone, at least for 
long periods. The most signilicent of these periods was that from 
1900 onwards which involved a loose coalition of the Gaelic 
League and the wider cultural renaissance at the end of the 
nineteenth century, Sinn Fein and the Irish R epublican 
Brotherhood. The 1937 Constitution sought to give expression 
to this combination of nationalism and republicanism. It did not 
advert to the strains likely to result when the enlightenment's 
rational republicanism was joined with a Romantic concept of a 
nation. At least some of the difficulties were evident even then, 
most notably the failure of the nationalist-republican movement 
to persuade the majority of the people in Northern Ireland to 
opt for independence or even Home Rule. This resulted in the 
curiosity ofa Constitution being adopted by voters in one part of 
the island as valid for the island as a whole although without 
effect in another part. The writ of republican reason could nol 
reach the political minds of Stormont or Sandy Row, at least in 
part because of the dominant association of republicanism with 
one cultural ethos, the Gaelic one. The choice of Irish as lirst 
ollicial language further rellected this as did the nomenclature 
for state and its institutions, Eire, Oireachtas, Uachtaran, Dail 
Eireann, Seanad Eireann, Taoiseach, Tanaiste and Teachta 
Da.la. The immediate point at issue is the distinction between 
republicanism as embracing equally all the people in a parti
cular political territory (under 'the common name ofIrishman' 
for Tone or ciloyen for his French contemporaries) and 
nationalism as the expression of a people bonded in a particular 
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way by shared ethnic background, historical experience, 
linguistic and other cultural features. They never sit quite easily 
together as many European countries with cultural and ling
uistic minorities still find. France, that first of European 
Enlightenment republics, is no better than most at accommod
ating its Breton cultural minority. A convinced all-Ireland 
republican and convinced supporter of the value of the Gaelic 
national inheritance has the same painful problem as Eamon de 
Valera of how to promote both his political and cultural causes. 
His first response must be to maintain the distinction and not 
allow the one to be collapsed into the other. The present Con
stitution, like the political culture from which it came, scarcely 
maintains this distinction. 

The deInocratic tradition 
While 'republic' is one of the most ancient and prestigious terms 
in political philosophy, it does not in modern usage denote a 
single political vision or system. The contrast between the 
republic of the United States of America and lhat of the Union 
of Soviet Socialist Republics makes that very clear. Such sharp 
contrasts have also arisen in the Irish republican tradition from 
which the Constitution came. Strong socialist tendencies sur-

, faced from time to time with p~ople like James Fintan Lalor, 
'Michael Davill; James Connolly and Peadar O'Donnell. Some 
of that influence could perhaps be seen in the Democratic Pro
gramme of the First Doli\. However, in economic and soc ial as 
well as political mallers, a different tendency prevailed and 
found expression in the Constitutions of 1922 and 1937. 

Since the early part of the nineteenth century with the agita
tion for Catholic Emancipation, Ireland and in particular its 
Catholics understood, used and extended the pQssibilities of 
parliamentary representation and government. 'O'Connell , 
BUll , Parnell and Redmond contributed to a political c41ture in 
Ireland which, based on the developing British model, proyided 
the basis for the break with representation at Westminster after 
the victory of Sinn Fein at the 1918 elections. It did mean, how, 
ever, that with some modifications the British system of parlia
mentary democracy entered definitively into Irish political life. 
It was given its linal republican conlirmation in the 1937 
Constitution. ' 
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The modifications were of some importance. In accordance 
\with republican tradition, sovereignty rested finally with the 
Irish people (Article 6). They had the power to adopt their own 
Cohstitution to a referendum and the power to amend it by 
refer~'nda. The long history of constitutional monarchy that had 
marked ~ritish moves to democracy no longer had a place in 
Ireland. The framework of a written Constitution reinforced 
and clarified {he concept of limited government in ways which 
the tradition of parliamentary sovereignty in Britain finds hard 
to accommodate: The limitations are further spelled out in the 
Constitution's provisions for an independent judiciary with 
power to assess the constitutionality of particular parliamentary 
legislation. While the forms of election based on universal fran
chise, and the general structure of parliament and of cabinet 
government, are closer to the British model than to other parlia
mentary democracies, they differ in some important details such 
as proportional representation and are in any event not subject 
to change by parliament but by referendum of all the people. 
The people have frequently proved reluctant to accept the pro
posals of parliament on such matters. 

The constitutional guarantee of certain universal rights is a 
more important departure from the British model. This is 
closely related to the original republicanism of Tone for whom 
the French declaration and Tom Paine's The rights oj man were 
significant. Such guarantees emerged as the counter to the 
absolute governments of the seventeenth and eighteenth 
centuries in Britain and Europe. Whether one looks to the 
English tradition of Locke or other European traditions, 
political philosophy has been seriously concerned with the rights 
of the human person as restrictions and claims on the activities of 
government. Since the UN Declaration of 1948 these rights are 
generally called human rights. In the 1937 Constitution there is 
a section headed 'Fundamental Rights' with Article 40 on 
'Personal Rights', Article 41 on 'The Family', Article 42 on 
'Education', Article 43 on 'Private Property' and Article 44 on 
'Religion' . 

These Articles indicate the successful coalition of republican
ism and liberal democracy in a Catholic context. This is 
particularly true of the Articles on personal rights (40) and relig
ion (44) despite the laller's original reference to the 'special 



Philosophical- Theological Reflections 199 

[factual] place of the Roman Catholic Church'. This was a 
continuation of the earlier coalition of democracy and human 
freedoms, including religious freedom which O'Connell had 
inspired and which attracted some favourable European and 
some unfavourable British and Roman attention in the first half 
of the nineteenth century. 

Article 43 on private property was a product of a similar 
convergence of traditions: the insistence of Locke and various 
successors on the connection between private property and 
freedom, the nineteenth-century struggle of the dispossessed 
Irish for property rights, particularly in land, and the 
developing Catholic emphasis on the right to private property in 
the face of socialist and communist manifestoes. Despite the 
radical republican origins and the concerns of Lalor, Connolly 
and others, Sinn Fein and its successors, including Eamon de 
Valera's party, Fianna Fail, developed a strong commitment to 
the sanctity of private property. Article 43 retains some sense of 
an earlier religious tradition about responsibility to the common 
good, but it is an unusua lly forceful expression of the right to 
property which has caused serious problems for legislators and 
courts in recent years. It should be said that it is not a partic
ularly Irish or above all Catholic expression. If one reaches back 
behind Lco XIII to the concerns of Aquinas or Chrysostom for 
the social good or reaches forward to the 'socialisation' and 
justice for the poor programmes of John XXIII, Paul VI and 
John Paul II, you find another emphasis. In a new economic, 
political and religious context, Article 43 might well be radically 
rewriuen. 

Liberal democracy and the Constitution ., 
AtLempts to deal expressly with small and therefor~ vulnerable 
groups is an extension of the fundamental rights idea. For all the 
limitations involved, this is at least in part the thinking behind 
Article 41 on the family despite the limitations of its refere"ce to 
women (a large but vulnerable group in society then and now) 
and the controvertible exclusion of divorce legislation. Th"ea's.y 
transition from protection of the family as a vulnerablegro.uplo .. 
a particular 'Catholic' vocabulary of natural law and its 
requirements has been a source of upset to many. Vet the protec
tion of the family from interference by the state has al wa ys been 
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'" a part of the liberal democratic tradition and the language used 
. 'wa~ often in terms of natural rights and natural law. The refer

ences Lo women are now seen as restrictive, although in 1937 
the~ might have been seen as primarily protective. A similar 
argu,;',enl could be conducted from Article 42 on education. 
This wa",an almost inevitable conclusion to the long struggle 
about education for Catholics in the nineteenth century and at 
the same tinie,. a genuine attempt to protect minority rights. 
Liberal democracy could accommodate this even if more doc
trinaire republicanism from France to the United States 
favoured public or state schooling for all . 

These attempts to protect vulnerable gro ups have to face 
further criticism a rising from weaknesses in the liberal demo
cratic tradition. The first of these is the plight of the poor, the 
deprived and the handicapped. Individual rights provisions are 
not adequate to the real economic, educational and health 
needs of the disadvantaged. The 1937 Constitution, limited in 
its philosophical-theological background and scared perhaps of 
emerging socialism, failed to cherish effectively the many who 
were poor and deprived. Article 45 on directive principles of 
social policy was pointedly placed outside the ' Fundamental 
Rights' section and more pointedly excluded from being ' recog
nisable by any court under any of the provisions of this Constitu
tion' .. It was a gesture but no more and would be impossible to 
adapt to current needs or contemporary theological and philo
sDphical thinking among Catholics and Dther Christians. 

A further but related difficulty with the libera l demDcratic 
traditiDn has emerged mDre clearly in recent decades. PersDnal 
rights language is nDt Dnly inadequate tD the needs Df the 
deprived, it is also insufficient as a vehicle for promoting social 
solidarity or even mainta ining social cohes ion. The promotion 
of particular interests developing from a proper concern for 
persons and smaller groupings is threatening the cohesion of 
many socielies, for example, Britain, some other European 
countries and the United States of America. Government by 
negotiation between lobbies, not unlike the medieval rela tions 
of King and barons, seldom produces justice for the weaker and 
almost never fraternity/sorDrity or solidarity. 

How is one to understand and politically support persons who 
become persons only in and through the community and how is 
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one to understand communities that thrive only as comtnunities 
of persons? How is the aim of the revolutionary republic, frater
nity or solidarity in community, to be given the same political 
expression and protection as liberty and equality? How are 
social and economic rights to be promoted in the community 
and vindicated before the courts as effectively as individual civil 
and political rights? How can Marx marry Locke and what will 
the offspring be like? Perhaps the social concerns of the West 
meeting giasnosl and pereslroika from the East may provide the 
right fertile ground for the philosophy, theology and politics 
required. That at least appears to be the aim of some political 
philosophers and many Third-World liberation theologians. A 
new democratic socialism lTIay yet clnerge to influence power
fully Irish politics and modify the Constitution. 

Irish religious culture 
The cultural nationalism influencing the Constitution, directly 
or in association with republicanism, was not simply Gaelic. 
The waves of invaders and settlers from the time of the Normans 
in the twelfth century had marked the cultural pattern of the 
island in various ways. This influence became rnore marked 
with the defeat of the Gaelic chieftains at the beginning of the 
seventeenth century and the subsequent oppression and decline 
of the Gaelic language and way of living. During this period the 
pre-sixteenth century Irish, Gaelic and Norman identity 
became closely a llied to a Roman Catholic religious affi liation. 
This forms some of the background to the Constitution's 
preamble. 

Republicanism in the Tone mould sought to transcend any 
identity of Catholic and Irish, although Tone'himselfworked at 
one phase for the removal of laws discrimin.ating against 
Caholics. The experience of the early O 'Connoll movement in 
pursuit of emancipation, however tended to foster the i<;lentilica
tion of Catholic and Irish. Active participation by the Ciuholic 
clergy in this and the later repeal of the union movement ~as a 
further reinforcement. However, the repeal movement con
sciously sought to break out of that by promoting the. u"ity of . 
Catholic, Protestant and Dissenter and advocating religious· 
freedom 'in Ireland, in Italy and all over the world'. This 
association of democratic politics, liberal aspirations and 
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Catholic commit'ment (including clerical participation) 
attracted favourable alieni ion from French liberal Catholics 
and\-\nfavourable attention from the British government and 
Romah authorities. At this time the Irish Catholic religious cul
ture becarne genuinely democratic in its politics with at least a 
libera l tendency. Despite what is sometimes called the 
'Romanising' qf the Irish Catholic Church in the third quarter 
of the century u'nder Cardinal Paul Cullen, this tendency never 
disappeared. The'· earlier slogan 'Religion from Rome but 
politics from home' remained generally valid, not least because 
the Roman authorities were apt to be, or to appear to be, unduly 
inOuenced by the British government. At a later stage a suc
cessor of Cullen's, Archbishop William Walsh, was able to pro
vide theological weight and courageous leadership in support of 
the commitment or Irish Catholics to an independent, demo
cratic politics. This sense of Catholic commitment to demo
cracy, still unusual in many European counlries, with the 
implicit acceptance of the distinction between religion (Dr faith) 
and politics, persisted beyond such tragic crises as the Parnellite 
split and the Civil War. It was in many ways embodied in 
Eamon de Valera and had a positive inOuence on his Constitu
tion. 

The religious freedom provision of Article 44 and its original 
recognition of all the Churches in Ireland by the names they call 
themselves, including recognition of the 'special place' of the 
Roman Catholic Church, was a move by de Valera in defence of 
the earlier Irish politico-religious tradition in the face ofpressure 
to establish the Catholic Church. The later removal of this sec
tion by an overwhelming majority restored the healthier nine
teenth-century tradition. 

Other aspects of the Constitution bore the marks of contemp
orary Irish religious culture which was defensive and protective 
of the family, private property and education. The provisions in 
these Articles were not simple expressions of Catholic social 
teaching even at that time. (No provision was made for nullity of 
marriage under Church law, for example.) 

The religious ethos, to which the Catholic Church (and in 
many respects the other Churches) contributed, found it easy to 
confirm and develop other historic tendenc ies on these issues. 
This is no doubt still operating. The recent referendum on 
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divorce was a particular example of how the Catholic religious 
view of the permanence of marriage reinforced and was rein
forced by fears about the disintegration offamily life and threats 
to property rights. 

The old order changeth a Iiule at least. The religious culture 
fuelled by the struggle of the last couple of centuries is inevitably 
being modified from within and without. The impact o[Vatican 
II, the development of the ecumenical movement, the emerg
ence of lay theology, and particularly women's theology, and 
the interchange with Irish missionaries from the Third W.orld 
are the most obvious religious sources of change. In that context 
a new theology of politics is emerging. One has emerged power
fully in the Third World. If that theology of liberation is not 
immediately transferable to the diffcrent Irish and European 
situation, it is rightly causing serious rethinking here. 

Openness was one of the slogans emerging from Vatican II. It 
is not a particularly obvious characteristic as yet of the Irish 
Church where bishops' meetings are still closed unlike those of 
many other countries, and where issues of major concern LO a 
range of people are discussed with the selected (one almost 
wrote domesticated) few. Yet as principles of the gospel, as 
reflections of Cod's selr-entrust~ent to humanity, openness and 
trust cannot be finally resisted by his disciples. Through the 
influential Irish religious culture such Church openness would 
have influence well beyond the confines of Church alTairs. 

Sharing and caring are such obvious gospel attitudes that it 
sounds almost absurd to say that they are being rediscovered 
and recovered by the community of disciples. Such spiritual 
blindness by disciples is, however, as inevitable in our day as it 
was in Jesus'. The possibilities and limitations of Rrivale caring 
and sharing are still far from being fully explored oyChristians. 
Beyond that a Christian community will be alert to the justice 
needs of all in society and to the welfare provision and ta"Xequity 
thal Christian politicians and citizens must conscientiously 
demand. An authentic and visible sharing and caring Chu'rch 
must in the fi-ish context have a powerfultransformative influ' 
ence, even eventually on these weaker aspects of the Constitu
tion. 

A sharing-caring Church is a genuinely serving or ministering 
Church. Ministers of religion can be no less arrogant and 
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\ demanding than ministers of state. The gradua l extension of 
Ilninistry within the Church and its conversion to priority in 
s"IVice of the needier, is part of the Church's liberation into 
paltl)ership in ministry. Such a partnership will progressively 
excluCle those who ' lord it over others'. Such a ministering 
Church bpuld also provide a patlern for the wider society. The 
acceptance of British civil service structures and practices in the 
new Irish state, has contributed quite positively to· the survival 
and stability of the state. It is not clear how much it has con
tributed to its vitality and growth. Bureaucratic attitudes and 
practices in state as in Church protect the bureaucrats more 
than they serve their clients. A renewed ministry in Church 
ought to offer at least an a lternative model. 

Inclusivity, particularly of the marginal people, is a 
prominent feature of Jesus' own ministry. It is receiv ing fresh 
emphasis in many parts of the Church today. How the Church 
manages to include those margihalised by society - travellers, 
prisoners, homosexuals and multifarious others - will be a test 
of its gospel witness to society and sta te. And, although women 
often enjoy insider status, they are ususally excluded from . 
policy-making and decision-making in matlers that may 
urgently concern them. In addition, for every marginalised 
group like travellers or prisoners, there is another degree of 
tnarginalisation for women travellers and women prisoners. 

Inclusivity implies bonding. T o be included is to be bonded 
into fraternity-sorority, to enjoy solidarity, in Christian Church 
terms as sisters and brothers of J esus Christ, as children of God. 
Yet the bonding seems to come more naturally and more easily 
to th~ more exclusive and excluding group. It was that 
exclusiveness which Jesus broke through. The new inclusiveness 
finds deeper, stronger bonds that foster and grace the human
created na ture that all enjoy. The new bonding in Church; local 
and universal, will have to fuel new bonding in society. Such 
new bonding is urgently needed in Irish society between 
Churches so that the way may be prepared for the removal of 
murder, hostility and oppression between neighbours. On this 
witness to Irish Christian bonding, Irish Churches may be 
finally assessed. 

A theology of politics for the present-day Churches is in the 
making. It will include many of the items listed and will call for a 
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Church witnessing in society and to society by its openness, 
caring and sharing, its ministry orservice to the needy, its inclus
ivity and bonding. In this way it will contribute rresh insight and 
support to the liberty, equality and fraternity from which the 
Republican tradition or our Constitution takes its start. 
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The Constitution: Law and Manifesto 

JOHN KELLY, TD 
" 

Reading through the contributions to the Institute of Public 
Administ~ation's half-centenary Festschrift on the Constitution, 
one can see a clear duality offocus. It originates proximately in 
the Constitutiqn itself, but ultimately much further back in the 
nationaltempe~ament. Something in the Irish taste Or character 
reco ils frDIn plain'ness, from simplicity, froln minilnums, from 
the unequivocal, from the bare, undecorated truth: I am prob
ably displaying this fault myself by requiring five phrases to 
express it. This anxiety to clothe the classic nakedness of reality 
could account for much in our history and culture; the tortuous 
ornament of metalwork and manuscript, the layered meanings 
in Joyce, the fact that the plain and practical William Cosgrave 
generated only respect, while c~arisma, in the proper sense of 
that over-used word, gathered around the convoluted and 
mystical de Valera. It accounts also, I believe, for the shape of 
the 1937 Constitution; this, as the Supreme Court said in 1975 in 
the case about the Criminal Law Uurisdiction ) Bill, 'expresses 
not only legal norms but basic doctrines or political and social 
theory' and 'reflects, in part, [the people's] aspirations and 
aims'. This is something which the old 1922 Constitution orthe 
Irish Free State did not do - thus, on my hypothesis, fatally 
offending against national taste. It is arguable that a written 
Constitution (or basic law, as the Irish word Bun-reaclll conveys) 
exceeds its proper function ifit is made into a manifesto as well. 
But th-at is exactly what ours is; and the contributors to the pre
sent symposium illustrate this in the spread of their interests. 

Thus the judges Brian Walsh, Donal Barrington and Ronan 
Keane, as well as Gerard Hogan, discuss several important 
aspects of the law arising from the Constitution, and Brian 
Farren considers some areas in which governtnental practice is 
ad tift from what the words of constitutional norms might lead 
you to expect. But Anthony Coughlan points to some or the mere 
aspirations embedded in it and complains that they are not 
given legal reality; Professor Enda McDonagh writes on the 
Constitution's philosophical and theological dimensions, which 
mostly come through in its demonstrative externals rather than 
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in its legal core; and, in the longest and most elaborate of all 
these scholarl y essays, Dr Dermot Keogh describes the agonies 
surrounding the drafting of Article 44, showing that from first to 
last none of the clergy at Mr de Valera's elbow intended the 
specia l position of the Catholic Church (for which far more 
extravagant formulations were vigorously canvassed) to have 
any concrete efTect of legal privilege. Words, the darling phrase, 
would do. 

The Constitution therefore was conceived in part as a mani
festo rather than as a bare law. Very likely - indeed Dr Keogh 
expressly documents this in the context of the Article on religion 
- it was politically necessary for Mr de Valera to show the 
bishops, by the 'special position' clause of Article 44 - just as he 
needed to show nationalist opinion by the claim in Article 3 to 
jurisdiction over Northern Ireland - that his heart was in the 
right place; abstention by extreme republicans, or outright 
opposition from the Church, might have sunk his whole con
stitutional project. As it was, the plebiscite on the draft resulted 
in an unimpressive majority of roughly onl y 4-3. 

Experience of the manifesto dimension of the Constitution 
over the last fift y years seems to me to warn against overloading 
a bas ic law with items which are not themselves law. The 

" special position' of the Catholic' Church in Article 44, though 
devoid of legal consequences, was a constant irritant to others, 
and was deleted by referendum in 1972 (not that we got any 
thanks in the North for this). What purpose except 1'.11' de 
Valera's political needs did it serve? The old 1922 Constitution 
guaranteed freedom of religious worship, but mentioned no 
Church whatever, and did not even mention God.' Was the 
Irish Free State therefore Godless? Anyone who !las either per
sonal or family recollections of those days will see ,how absurd 
such an idea is, and how consequently redundant; not to say 
damaging, Mr de Valera's innovation turned out to b~ . 

The same must be sa id of Article 3, which defines the ar.ea of 
application of the state's laws as being the same as before,'l>ut 
only 'pend ing the rei ntegration of the nat ional territory, anCl 
without prejudice to the right of the Parliament and Govern- " 
ment established by this Constitution to exercise jurisdic tion \ 
over the whole of [the island ofIrelandJ'. This has been,in.evefy 
way a disaster. To begin with, a 'moral flaw lies a t its root; the 



210, Afterword 

Constitution's text is supposed to be the voice of ' us, the People 
\ ofIreland'; but' about one-third of that population, namely the 

'p~ople of Northern Ireland, did not participate in the enact
ment process, and could not have done so; and these a re the very 
peoPle whose existing institutions were thus, by the insulting 
side-wind of a subordinate clause, casuall y illegitimised, The 
fact that you or I might think the Unionists' position morally 
infirm (as L do, in fact), inasmuch as they were unwilling to 
accept the con~equences of being a minority ei ther in Ireland or 
in the old Great Britain, and were ready in the lalter context to 
violate both the Constitution and the laws of the kingdom to 
which they pretended allegiance, does not alter the essential 
falseness and oflensiveness of Article 3, and naturally it has given 
even rational Unionists a hard stick to beat us with for the last 
fift y years, 

But Article 3, unlike the 'special position' provision of Article ' 
44, turned out to have a previo.usly unregarded legal dimension 
bu ried in the bombast: and here too it has been an unrelieved 
disaster, This came through in 1974 when it enabled Kevin 
Boland to play his part in wrecking the Sunn ingdale settlement, 
the most hopeful development in North-South relations this 
century, and its failure, the cruellest disappointment. Mr 
Boland thought it not good enough that a formula had been 
signed by a Dublin government with a Unionist leader that 
would allow a Unionist-Nationalist coalition to replace the 
stupid and selfish power-monolith of Brookeborough's times; 
that formula, inasmuch as the Irish government conceded that 
Irish unity must await Northern majority agreement, Mr 
Boland felt infringed the holy writ ofMr de Valera's Article 3 by 
diluting the unqualified 'right' there asserted. The only way in 
which the Supreme Court could rescue the agreement from the 
charge of heresy thus laid by this cruSty republican inquisitor 
was to describe it as no more than a statement of political policy, 
devoid of the legal effect that the government, because of Article 
3, could not be supposed to have intended to give il. The Union
ists opposed to Mr Faulkner's brave effort to meet Irish national
ism half-way were overjoyed; had not the Fenians' own 
Supreme Court not admitted this solemn agreement, reached 
after so much agony,' was only a scrap of paper, which any 
future Dublin government might quite lawfully disclaim when
ever its curren t policy so dictated? ' 
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Thus, 37 years after its enactment, Article 3, obviously 
intended primarily as a manifesto item, had the ignoble destiny 
of helping to ruin the one solid move towards Irish peace and 
reconciliation made since the state's foundation. The dull old 
Irish Free State's Constitution, being, a las, quite free of holy 
llapdoodle, had nothing of this kind to answer for. But the tradi
tion to which it belonged still seems to be in the doghouse, to 
judge by Dr Dermot Keogh's comment - in the context of the 
failure of the Report of the All-Party Committee on the Con
stitution in 1967 - that, when the government changed in 1973, 
'Liam Cosgrave was less adventurous than Sean Lemass'. 
Lemass had originally established, and, after handing over as 
Taoiseach to Jack Lynch , himself sat on the Commillee, which 
recommended a much more pacific and realistic formula for 
Article 3. 3 But at the Fianna Fail ard-fheis a couple of months 
later it was shot down by Mr Boland and others; and when Liam 
Cosgrave, as one of his first acts after assuming office in 1973, 
established an All-Party Committee on Irish R elations, to 
examine the Constitution among other things, I understood 
(though I was not a member of the commillee) that the same 
political interest blocked all movement on that front. 

There are a couple of other'dubious points in Dr Keogh's 
otherwise very fine essay. One is his assertion that it is impossible 
for a poor litigant to reach the Supreme Court ('access tojustice 
is denied to many citizens') . Any practising lawyer will con
tradict this; both solicitors and barristers will act, with no cer
tainty of payment, for a party with a stateable case, and not just 
where state-provided legal aid is in view.' Again, Dr Keogh calls 
the Report of the New Ireland Forum of 1984 'perhaps the most 
comprehensive review oflrish identity since de \'alera wrote the 
Constitution of 1937': an amazing judgment."There is no 
'review of Irish identity' in the Constitution; Mr de Valera was 
unquestionably both courteous and not only just but generous in 
his approach to minority traditions, b ut his Constitution s,ems 
almost deliberately designed to alienate them. As for the For",n 
Report, while its early cha pters are unexceptionable interpret."'
tions of history, its business end - i.e. its 'options' - w~re 
visibly quite unacceptable to anyone not in the riationalist tradi
tion. This was the Pyrrhic price paid to bring Fianna Fail along 
with the rest. It led, as it could only lead, to the 'Out-out-out' 
debiicle at Chequers in the folldwing November. 
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"The legal as well as the political science contributors to this 
. symposium have opened up several highly important and inter

esting areas. Keane J. 's lucid essay on the Constitution and the 
pu6!ili: service would be a good introduction, all by itself, to 
administrative law. I must admit I am glad to see him hint that 
we mighf·l).ave managed quite as well with a more concise Con
stitution, and in particular to find that both he and Ban'ington 
J. have the sa"1.e feeling as I do about the recently coined term 
'constitutional justice' . I know it is intended to be merely a con
venient way of describing a humber of criteria which, in our 
system, the operations of government which affect citizens' 
rights must respect; but most if not all of these could be exhibited 
without strain as further dimensions of the well-understood 
principles of natural justice; and natural justice is a phrase 
which I think carries a much greater moral weight. 

Both Walsh J. and Gerard Hogan touch on a really serious 
and, so far, inadequately resolved problem, It is this. Are the 
rules in the Constitution to be understood in 1987 to mean what 
we can suppose the Dail and people in 1937 intended them to 
mean? Or is the text, despite having been debated and approved 
only once, fifty years ago,' to be interpreted in the light of 
today's contemporary understanding, one by one, of the tenns it 
contains? The former method, what Gerard Hogan calls the his
torical approach, certainly contains difficulties, chief among 
them the difficulty (which will increase with the years) of 
deciding what opinions, standards, etc we ought to impute to 
our parents and grandparents. As McCarthy J. said in the 
NOl'l'i§ case, it is not easy to be sure what even today's public 
opinion on this or that point may be. And in fact the Supreme 
Court, in several cases, has taken the line that the Constitution is 
a living, developing organism, and that its elements - for in
stance, the standard of what is an inherent 'personal right' --: 
change over the years. This indeed was an unavoidable line for 
the court to take if, for instance, it was to give Mrs McGee a 
favourable decision in her case about what she said was her per
sonal right to import contraceptives for her own marital use, 
because nothing is more certain than that the Supreme Court of 
1950, let alone that of 1940, although looking at the very same 
constitutional Article, would have thrown her case out. This 
approach, then, is not 'historical', in Gerard Hogan's sense; it 
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does not consider a case from what it thinks would have been the 
standpoint of Dail and people in 1937; to use Walsh j.'s neat 
expression, it takes the Constitution to be 'speaking always in 
the present tense'. 

But there are serious difficulties with the present-tense 
approach LOO; and they get worse if you move away from the 
bare words of the Constitution, and consider whether some con
stitutionalterm, or value, or element, is to be presumed to carry 
with it some well-understood corollary. 

A few examples will, I hope, illustrate the point. For instance, 
Article 16 requires an even distribution ofDail seats throughout 
the country based on the last available census of population; but 
does not define what a census is. Suppose it suited a government 
LO save the expense of the usual census (nowadays a few million 
pounds) and LO compute the population in the various areas by, 
say, applying some rough multiplier to the number of people 
drawing non-contributory old-age pensions, or the number in 
respect of whom children's allowances were being claimed, and 
calling the result a 'census' . Obviously this will not yield a 
correct picture of the popUlation in all the different districts, if, 
say, elderly people are over-represented in the western counties, 
Qr children in Dublin suburban constituencies. It might, then, 
be challenged on constitutional grounds? But how could it, 
unless the cha llenger were permitted to deploy the meaning 
which 'census of population' had in 1937, rather than that 
which the straitened finances ofl991 had compelled the state to 
substitute for it? 

Again, Article 12 allows the nomination of a presidential 
candidate by not less than four county (or county borough) 
councils. Suppose the whole local governmen1~ystem based on 
county councils were scrapped (a measure which would be 
richly justified), and phantom county counci ls retained for no 
other purpose than to act as presidential election nOlninators: 
consisting perhaps of a handful of persons nominated ad..hoc, by 
and under the direction of the government, in a scheme-4uly 
'defined by law'. This clearly would be a very different. thing 
from what those who approved and enacted Article 12 had in 
mind. Yet how could it be challenged except by saying the , 
conditions of 1937, in this area, are the criterion, not those of 
1991? ' -
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, Conversely, if you want to uphold the validity of these new
- styl~, one-purpose jcounty councils') despite the transformation 

of their nature, how can you claim constitutional entrenchment 
for i'mx) the jury system (guaranteed by Article 38 for all except 
minor, military and 'special coun' 'offences)? If the concept of 
county cO'uncil can be gutted of99 per cent of its content, saving 
only the (virtually never exercised)' function of presidential 
candidate nomination, why might the jury function not be 
similarly gutted?<This might happen in a sequence of individ
ually plausible stages: first, the admission of simple majority ver
dicts; then the reduction in thejury's number from twelve to six, 
then from six to three; then the participation ofthejudge in their 
deliberations; then his directing their deliberations; ultimately 
his directing their verdict, which in the end they would have no 
function but obediently to announce. The only constitutional 
defence against such a progression is a defence based on what 
was understood in 1937 by jury :trial. 

Something not far away from this problem surfaced a few 
years ago in a case about a defendant called O'Shea. The 
Supreme Court, by 3-2, held for the fIrSt time that the quite 
general provisions of Article 34 authorising appeal to that court 
against High Court decisions necessarily included an appeal 
broughl by Ihe proseculion againsl an acquillal by a jury in Ihe Cenlral 
Criminal Courl (the name used for the High Court when exer
cising its criminal jurisdiction). The literal reading of Article 34 
was undeniable; but it was equally clear that the notion of jury 
trial, at the time of the Constitution's enactment, included the 
principle that acquittal was final ; the man pronounced 'not 
guilty' by the jury was free , the proceedings against him were 
over. The Supreme Court majority refused to qualify the plain 
general words about appeal by considering this central char
acteristic of jury trials in 1937; but [ myself, with respect, would 
side with the two dissenting judges, one of whom (Henchy J.) 
said: 

[ venture to think that if one were to scrutinise the debates in 
parliament [on] the draft constitution in 1937, one would not 
find the hint of an opinion ... that a verdict of not guilty 
emanating from a jury trial ... cou ld be re-opened by appeal 
or otherwise. Indeed, it is to be arguably contended that if 
such opinion had been expressed by any reputable person or 
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body [as a necessary consequence of the general words of 
Article 34jthe Constitution never would have been enacted 
by the people. 

How is one to. achieve a balance between the competing claims 
of the historical approach and the 'present-tense' approach? I 
think the answer is this. They both have a role to play in con
stitutional interpretation, but in different areas. I would propose 
the foll owing rough rules. 

I. The 'present-tense' approach is appropriate to standards 
and values. Thus elements like 'personal rights', 'common 
good" 'socialjustice', 'equality', and so on, can (indeed can 
only) be interpreted according to the lights of today as the 
judges perceive and share them. The same wou ld go, as 
Walsh J. says in the context of the private propert y guaran
tees of Articles 40.3 and 43, for concepts like 'injustice'. 

2. The historical approach, on the other hand, is appropriate 
where some law-based system is in issue, like jury trial, 
coun ty councils, the census. These the Dail and people 
built into the base of the state; if their removal or trans
formation is needed, it must be authorised by the people in 
a referendum; they cannOt be whittled away by ordinary 
legislation subject only to :present-tense' constitutional 
scrutiny .. 

3. This need not mean that the shape of such systems is in 
every respect fixed in the permafrost of 1937. The courts 
ought to have some leeway for considering which dimen
sions of a system are secondary, and which are so material 
to traditional constitutional values that", willingness to see 
them diluted or substantially abolished without a 
referendum could not be imputed to ' lhe enacting 
electora te. 

Walsh J .'s con tribution, like his judgments, is full of m,\terial 
provoking either challenge or applause. His lailidary obserya
tion in the context of family rights that the 'children of lhe 
family are not the property of the Slate, and cannot be treated, _ 
and disposed of as if they were' will, I hope , find' some occasion to " 
be cemented into the authoritx of binding precedent. 

I am not so happy, though, with what I think is his too sharp 
contrast betwee n the pure and fertilising stream of na tura l law 
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\theory, subordinating the exercise of power always to a trans
cendent, God-implanted higher standard, and the mechanical 
positivism of Bentham, knowing no better guide or directive 
for~u!a than ' the greatest good of the greatest number'. 7 The 
contrast 'does not seem to me to have much more than verbal 
substance'>- On the purely theoretical side, the perception of 
'greatest good} itself contains an inarticulate reference to some 
antecedent criterion. On the practical side, there are reasons for 
caution before declaring a preference. Bentham's ~arthbound 
utilitarianism was the soul of a movelnent which, in a couple of 
generations, transformed the law of England and other 
countries in a generally humane and decent direction. Sir 
William Blackstone, on the other hand, whose complacency was 
the first spur to Bentham's reforming spirit, was willing to salute 
the theoretical supremacy of the natural law, but held office 
happily as a professor and as ajudge in the presence of privilege, 
official corruption and (largely in the name of natural property 
6ghts) one of the most brutal criminal codes in Europe. 

It is impossible to do fulljustice , within a reasonable compass, to 
all the contributions in this symposium. I must, however, briefly 
mention some further interesting points. 

Brian Farrell says, rightly, that the text 'Of the Constitution 
gives no clue whatever to the role of political parties in the Oir
eachtas, nor to the dominant position there of the government as 
initiator and controller of legislation. His comment that the 
huge number of Dliil questions addressed to the Minister for 
Social Welfare, and bearing on individuals' problems, renects a 
lack of communication between the Department and its 'clients' 
is perhaps unfair; the phenomenon is equally explained by 
deputies' desire to impress those who consult them by activating 
a solemn parliamentary mechanism on their behalf. 

Anthony Coughlan's complaint about the poor and dull 
format in which the text of the Constitution is published by the 
Stationery Office is absolutely justified; as also is his perception 
that the Oireachtas, by its legislative inertia, has left huge gaps 
which the courts must perforce fill as best they can when con
stitutionallitigation obliges them to do so, though in the nature 
of their jurisdiction these pluggings cannot be altogether satis
factory. 
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Professor McDonagh, finall y, produces what to me is a com
pletely new and disturbing perspective: our adoption, in general 
tenns, of old British parliamentary and governmental structures 
may make for the state's stability, but perhaps at the expense of 
its vitality. 

All in all, this symposium suggests to me a new job for the 
Institute of Public Administration: the inauguration ofa period
ical specifically directed to the area where public law and 
politics meet. Everyone of the the themes dealt with by the pre
sent contributors incites to further debate, and the reader must 
part from them most reluctantly. 

Notes to article 
The Act to which the Constitution 
itselr was a Schedu le did. how
ever, in its brief and unpretentious 
preamble acknowledge that 'a ll 
lawful authority comes from God 
to Ihe people' . 
Vio lent deaths in Northern 
Ireland in 1972 and 1973 totalled 
726, mpst them simply secta rian' 
murders. I 

This formula, if I may record it, 
was draJied by myself; I passed it 
to Gerard Sweetman, who got the 
commillee La accepl il. 
When I was in practice I wrote an 
opinion, drafted proceedings, and 
appeared in the High Court for a 
litigam who seemed to me 10 have 
a good comllilUlionai grievance; 
rightl y, as it turned ou t, because 
he ultima tely won in the Supreme 
Court. I wrote my init ial opinion 
in 1960, the Supreme Court 
finall y decided for him in 1972. 
The fir~a payment either my solic
itor or I rece ived was out of the 
cos ts wh ich the unsuccessful 
defendant company had to pay; in 
my case, I think about£300. !four 
client had ultimately lost, we 
would have got nOlhing. This is! 
part of ord inary life for every 
practitioner. 

Apart, of course, from the 
occasional amendments.-
In the presidential election of 
1945, the only one in which thel~ 
have been more than two candi
dales, Dr Patrick McCartan was 
nominated by four councils. h 
never happened again. 
(The origina tor of this formula 
was actually the Italian penal 
reformer Cesare Beccaria, to 
whom Bentham acknowledged 
indebtedness.) Bentham seems to 
have received short measure 
before now from the Irish judi
ciary. Barrington J. quotes his 
predecessor Ha n na J. in 1939 as 
saying, in the Pigs' Marketing 
Board case, that the phrase 'social 
justice': 

cannot be ·the old standard o r 
the greatest gopd of the grea tes l 
number, for, a t the present day, 
it may be consid~red proper 
that the claim ora Ihinority he 
made paramount 00. some 
topic. - ' ..... 

There is no inconsistency betWeen 
Bentham's formula and admilling 
specia lly favourahle treatment for\.
a minority. This may "casily, . 
indeed of len does, subserve lht':-_ 
general good belter th<;lo any 
other measure could. 
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7. If illustrations suih as line graphs are included in arl article, they shQuld be 
submitted in finished form. 
8. Other points to nolt in preparing typescripts are as Jolwws. 

• Spell out %, ego 51 per cent of the population. 33 per cent of G~P. 
• Use single quotation marks, ego 'The splendour falls on castle walls'. 
• Treal acronyms as a block without full stops, ego Ee, USA, DECO. 
• Indent each paragraph in the typescript by three letter spaces, except after 

the title of the article, subheadings or after indented matter such as long 
quotes. 

• Use's' spelling rather than 'z', ego realise, economise, professionalise. 
• Treat dates as a unit without punctuation, ego I August, 30July 1957, 

10 April 1916. 
• Put reference numbers in the text in superior numbers, ego 'This a.llowed 

for a greater degrte of concentration of studies,' f 
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