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PART IV

Executive Summary
This document attempts to set out the salient provisions of the Working Time Act,
1997 as it relates to health service employment. It must be emphasised that the
document is not a definitive interpretation of the legislation, nor it is intended to be
fully comprehensive. Codes of Practice which will provide some practical guidance
on compliance with certain provisions of the Act will issue from the Labour Relations
Commission and the Labour Court.

In summary, the Act sets out entitlements in respect of annual leave and public
holidays and provides for minimum rest periods, maximum weekly working hours
and other matters relating to working time. The key provisions of the Act are as
follows:
Rest Periods
An employee is entitled to rest periods as follows:

* 15 minute break after working 4?4 hours
*

30 minute break after 6 hours (inclusive of the 15 minute break)

*
*

11 consecutive hours rest in each 24 hour period
24 hours consecutive rest per week, preceded by the daily 11 hours rest.

Sunday Work

If an employee is required to work on Sunday, he or she must be compensated by a
premium payment or paid time off in lieu or a combination of both.
Maximum Weekly Working Hours

The Act provides for a maximum average working week of 48 hours in a seven day
period. The 48 hour week can be averaged over 4 months for employees generally.

Night Work
Night workers are not permitted to work more than an average of 8 hours in a 24 hour
period. The 8 hour limit may he averaged over 2 months. Where night work involves
special hazards or heavy physical or mental strain, the working period shall not in any
24 hour period exceed 8 hours.

Information on Working Time
Employees whose working hours vary or employees who are required to work
additional hours are normally entitled to advance notice of hours to be worked.

Zero Hours Practices
Employees who are rostered to be available to work but subsequently are not required
to work these hours are entitled to 25% of the hours for which they were rostered to he
available or 15 hours, whichever is the lesser.

Annual Leave

Annual leave entitlement will be increased to 20 days. This increase will he
incremental, i.e. 16 days by April 1997, 18 days by April 1998 and 20 days by 1999.
All part-time employees will be entitled to accrue annual leave on a pro-rata basis
from the commencement date of their employment.

Enforcement Procedures
Disputes over entitlements under the Act may be referred to a Rights Commissioner
with a right of appeal to the Labour Court.

Double Employment

Employers are obliged to ensure that the total number of hours worked by a person
who also works for another employer will not exceed the maximum number of hours
an employee is permitted to work in any period of 24 hours, 7 days or 12 months.

introduction
The Organisation of Working Time Act, 1997 provides for the implementation of the
EU Council's Directive on the Organisation of Working Time (93/104/EC). Its
purpose is to provide in all sectors of activity, both public and private, minimum
health and safety requirements for the organisation of working time. The Act sets out
statutory entitlements for employees in respect of rest, maximum working time and
holidays. It also deals with the issues of payment in respect of Sunday working and
minimum payments for those employed under 'zero hours' contracts.

Part ?

Preliminary and General

Part I of the Act sets out the purpose of the new legislation and outlines the categories
of employees to whom the various provisions apply. In particular, the Act provides
for a number of exemptions from the rest provisions set out in Part 11. It also contains
definitions of the principal terms used throughout the Act.

Part 11

Minimum Rest Periods and Other Matters Relating to
Working Time

Part I1 of the Act deals with minimum rest periods and other matters relating to
working time as follows:

Section 11

Daily rest period

Section 12

Rests and intervals at work

Section 13

Weekly rest periods

Section 14

Sunday work: supplemental provisions

Section 15

Weekly working hours

Section 16

Nightly working hours

Section 17

Provision of information in relation to working time

Section 18

Provision in relation to zero hours working practices

Part Ill

Holidays

Part I11 of the Act sets out entitlements in respect of annual leave and public holidays.
In particular, it provides that all employees begin to accrue an entitlement to annual
leave on commencement of employment.

Part IV

Miscellaneous

Part IV of the Act deals with a number of miscellaneous provisions. The main
provisions are as follows: approval of collective agreements by the Labour Court;
records; referring complaints to a Rights Commissioner; and the prohibition on double
employment.

The following provisions of the Act came into effect on 1" October, 1997:

w

annual leave and public holiday entitlements;

w

information in relation to working time;
zero hours working practices.

The rest and maximum working time provisions will come into effect on 1" March,
1998.

PART 1

Sco~e
and Definitions
1. The annual leave and public holiday provisions of the Act apply to all health
service employees.

2. Junior hospital doctors are excluded from the provisions dealing with minimum
rest periods and other matters relating to working time.

3. The following exemptions apply in respect of the rest provisions:

i) Employees who are directly involved in ensuring continuity of service,

particularly employees in hospitals and other health service residential
institutions and also the ambulance service are exempt fiom the following
rest provisions by reason of the Organisation of Working Time

(Exemption) Regulations:

daily rest period1;
rests and intervals at work;
weekly rest periods';
nightly working hours2.

ii) Shift workers (when they change shift) and workers on split shifts are

exempt from the following provisions:

daily rest period1;
weekly rest periods1.

iii) Other employees may be made exempt from the following rest provisions

by way of a collective agreement between the employer and union
representatives, subject to approval from the Labour Court:

daily rest period1;
rests and intervals at work;
weekly rest periods'.

The Labour Court has issued a "Guide to the Labour Court's Functions
and Procedures", which contains guidelines on submitting collective
agreements to the Court for approval.

iv) In the event of exceptional or unforeseeable circumstances, an employee
may be exempt from one or more of the following provisions (depending
on the circumstances):

daily rest period';
rests and intends at work;
weekly rest periods';
nightly working hours2;
provision of information in relation to working time.

These exemptions are conditional on the employer making altanative rest arrangements for the
employees concerned (see section on Compensatory Rest Periodsj
This exemption does not apply to "Special Category Night Workers". The Safety, Health and
Welfare at Work Act, 1989 imposes an obligation on employers to cany out an assessment of the
soecific risks attached to nieht work. Anv nieht worker whose work is found to involve soecial

Working Time
Working time is defined as any time an employee is:

a) at his or her place of work or at his or her employer's disposal, and
b) carrying on or performing the activities or duties of his or her work.

Thus, working time means net working time (i.e. exclusive of breaks, rest periods and
periods of on-call/standby).

Rest Period
Rest period means any time that is not working time as defined above.

Week
A week is defined as a period of seven consecutive days.

Night Time and Night Work
Night time refers to the period between midnight and 7a.m. Night work means any
work carried out during these hours.

PART II

Rest Provisions

Daily Rest
An employee is entitled to 11 hours' daily rest per 24 hour period.

Rests and Intervals at Work
An employee is entitled to a 15 minute break after working 4%hours.

An employee is entitled to a 30 minute break when 6 hours have been worked (this
includes the 15 minute break).

&
N

Breaks at the end of the working day do not satisfy the above requirement.

Weekly Rest
An employee is entitled to one period of 24 hours' consecutive rest per week. This
period must be preceded by hisher daily rest entitlement (1 1 hours).

This entitlement may be granted over 14 days, i.e. 2 days may be taken together.

Compensatory Rest Periods
As stated earlier, employees directly involved in ensuring continuity of service in
hospitals, other residential institutions and the ambulance service are exempt from the
daily and weekly rest provisions by virtue of the Organisation of Working Time

(Exemption) Regulations. Employers are not required to negotiate collective
agreements in respect of these employees. However, they continue to have a duty of
care under the Regulations to ensure that the employees concerned are granted
'equivalent protection'. These employees are also exempt from the provision relating
to rest and intervals at work. However, the Regulations provide that an employer has
a responsibility to ensure that exempted employees receive some rest during periods
of work.

All other employees may be exempted from the daily and weekly rest provisions by
means of a collective agreement. Such agreements must provide for equivalent

compensatory rest or appropriate compensation being made available to the
employees concerned.

Where an employer demonstrates that it is not reasonably practicable to grant
compensatory rest periods, the employee will be entitled to 'appropriate
compensation'. This may be understood as measures which protect the health and
safety of employees, such as the provision of amenities while on duty (e.g. meals,
television, comfortable seating arrangements, etc.). Financial compensation is not

permitted.

Sunday Work
If not already included in hisiher rate of pay, an employee is entitled to compensation
in respect of Sunday working. This compensation can be in the form of:
w

an allowance;

w

an enhanced rate of pay;
paid time off in lieu;

b

a combination of two or more of the above.

Health service employees are entitled to the same minimum level of compensation a s
provided for in a collective agreement which covers employees of the same category.

Maximum Weeklv Workina Time
'Working time' includes overtime and excludes the following:

on-calllstandby (unless the employee is called out to work);
breaks;
absences from work arising from annual leave, sick leave, maternity leave and
adoptive leave.

The Act provides for a maximum average working week of 48 hours in a 7 day period.
The 48 hour week can be averaged as follows:

4 months

For employees generally

6 months

For employees whose work is subject to seasonality or foreseeable
surges in activity or who are directly involved in ensuring continuity of
service or production

12 months

For all employees who enter into a collective agreement with their
employer, subject to approval from the Labour Court.

Transitional Arrangements
The 48 hour working week may be introduced on a phased basis, provided the
employer and union representatives enter into a written agreement which permits
employees to work in excess of 48 hours during the phase-in period. Where an
employee is not represented by a union, s h e must enter into an agreement directly
with hisiher employer. These agreements must be approved by the Labour Court.

The phasing-in arrangements which apply in these circumstances are as follows:

1998

60 hours

1999

55 hours

2000

48 hours

Night Working

'Night Time'is defined as the period between midnight and 7 a.m.

A 'Night Worker' is an employee who satisfies the following criteria:

s h e normally works at least 3 hours of hisiher daily working time during night
time; and
0

the number of hours worked during night time in a year is equal to or exceeds 50
per cent of the total number of hours worked in the year.

Night workers generally are not permitted to work more than an average of 8 hours in

a 24 hourperiod. The 8 hour limit may be averaged over 2 months. This period
may be extended by collective agreement, subject to approval from the Labour Court.

'Special catego~ynight workers' are not permitted to work more than 8 hours in a 24 hour

period.

Employees are entitled to a health assessment before being assigned to night work.
Employees who suffer from health problems as a direct result of performing night
duty are entitled to be transferred to day work as soon as practicable.

The Safety, Health and Welfare at Work Act, 1989 imposes an obligation on employers to cany out
an assessment of the specific risks attached to night work. Any night worker whose work is found to
involve special hazards or a heavy physical or mental strain is defined as a "special categoly night
worker".

Information on Working Time
The purpose of the provision relating to information on working time is to give
advance notice of attendance times to those employees who have varying weekly
attendance arrangements.

Where an employee's attendance times on the day(s) s h e is liable to attend for duty
normally varies, the employer is obliged to advise the employee, at least 24 hours
before the end of the current working week, of the day@)and times the employer
proposes to require himiher to work in the coming week.

Where an employer requires an employee to work additional hours, the employer is
obliged to give the employee at least 24 hours' notice of the day(s) and times that s h e
will be required to work such additional hours.

In the event of unforeseeable circumstancesjustifying a change in the notified times,
an employer may alter the employee's starting or finishing times.

It is sufficient for an employer to notify employees of their attendance times by
posting details of the new weekly roster in a conspicuous place in the workplace (e.g.
a noticeboard outside Matron's ofice).

Zero Hours Workina Practices
The purpose of the provision on zero hours working practices is to provide some
financial compensation to employees who have been rostered to be available to work
on certain day(s) in any week, but are not required to work on the day(s) in question.

In the event of an employee not being required to work at least 25 per cent of the time
s h e had been rostered to be available to work, the following compensation applies:
25% of the time or 15 hours, whichever is the lesser.

For example, if an employee is rostered to be available to work 8 hours and is not

called into work, s h e will be entitled to a minimum payment of 2 hours.

Also, if an employee is rostered to be available to work 24 hours a week and is not

called into work, s h e will be entitled to a minimum payment of 6 hours.

Note I: This provision does not apply to employees who are 'on-call' to deal with

emergencies or other unforeseen events which may arise.

Note 2: Locudrelief staff are not covered by this provision as they are not rostered to

be available.

The Organisation of Working Time Act, 1997 repeals the Holiday (Employees)Act,
1973 and Section 4 of the Worker Protection (Regular Part-Time Employees) Act,
1991.

Annual Leave
The Act provides for an increase in the statutory annual leave entitlement from 15 to

20 days. The majority of health service staff currently receive an annual leave
entitlement equal to or in excess of the statutory entitlement. In the case of employees
who receive less than 20 days annual leave, however, the new entitlement may be
phased in over the next two years as follows:

April 1997

16 days

April 1998

18 days

April 1999

20 days

Annual Leave Entitlement
The Act sets out three mechanisms for earning an entitlement to annual leave. From
April 1999 onwards, employees will be entitled to whichever of the following is the
greater:

4 working weeks in a leave year in which the employee works at least 1,365

hours (unless it is a leave year in which h e changes employment)
or

One third of a working weekfor each month in the leave year the employee
works at least 117 hours

e.g. the annual leave entitlement of an employee who works a 39 hour week is
computed as follows:

39 x 1/3d x 12
156

c

=

156hours

7.8 = 20 annual leavedays

e.g. the annual leave entitlement of an employee who works a 33 hour week is
computed as follows:

33 x 1/3d x 12
132

=

132

6.6 = 20 annual leave days.

i

a 8% of the hours worked in the leave year, subject to a maximum of four working

weeks.

Part-time employees start to accrue an entitlement to annual leave on commencement
of employment.

Note I:

Time spent on annual leave is deemed to be time worked for the
purposes of the Act.

Note 2:

Overtime hours should be included for the purposes of calculating
entitlement to annual leave.

Transitional Arrangements
Transitional phasing-in arrangements are as follows:

April 1997:
16 days in a leave year in which the employee works at least 1,365 hours
(unless it is a leave year in which s h e changes employment); or
26.7% of a working week for each month the employee works at least 117
hours; or
6.4% of hours worked, subject to a maximum of 3 working weeks and one
day.

April 1998:
18 days in a leave year in which the employee works at least 1,365 hours
(unless it is a leave year in which s h e changes employment); or
30% of a working week for each month the employee works at least 117
hours; or
7.2% of hours worked, subject to a maximum of 3 working weeks and three
days.

Employees who Work Irregular Hours
In the case of an employee who works irregular hours, e.g. 12 hour shifts, annual
leave entitlement should be converted into hours. This is calculated by taking the
normal weekly working hours divided by 5 and multiplied by the annual leave
entitlement for that grade.
For example, if an employee works a 39 hour week, s h e is entitled to 156 hours per
annum, i.e. 20 (days) x 7.8 (hours) = 156 hours.

Each time an employee takes annual leave the number of hours s h e would have
worked on the days taken should be aggregated to determine the amount of annual
leave taken.

Timing of Annual Leave
The legislation stipulates that the onus is on the employer to ensure that employees
can avail of their annual leave entitlement in the leave year to which it relates. In
exceptional circumstances, annual leave may be carried forward into the first six
months of the next annual leave year, provided the employee agrees to defer hisher
leave.

The time at which annual leave is taken is at the discretion of the employer, having
regard to service requirements and subject to the employee's needs to reconcile work
and family responsibilities, and hisiher opportunities for rest and recreation. The
employer must consult with the employee or hisher representative at least one month
before leave is due to commence.

An employee who has worked eight or more months in a leave year is entitled to an

unbroken period of two weeks' leave, which may include one or more public
holidays.

Payment for Annual Leave
Pay for annual leave must be given in advance of the employee taking leave.

Payment is calculated at the normal weekly rate of remuneration (to be determined by
regulations) or at a rate which is proportionate to the normal weekly rate.

In the case of employees who work varying weekly working hours, payment in
respect of annual leave is calculated by aggregating the employee's total weekly

working hours in the thirteen weeks ending on the day before annual leave, and
dividing by thirteen to establish the employee's average weekly earnings during that
period.

Payment in lieu of annual leave is prohibited unless the employment
relationship is terminated.

Public Holidays
In respect of each public holiday, an employee's entitlement is as follows:
a paid day off on the public holiday; 01
a paid day off within a month, or
an extra day's annual leave; or
an extra day's pay

as the employer may decide.

Part-time employees are entitled to public holidays if they have worked 40 hours in
the 5 weeks ending on the day before the public holiday.
An employee may, not later than 21 days before a public holiday, request hisher
employer to decide on which of the above options will apply in respect of a particular
public holiday. The employer must notify the employee accordingly within 14 days
of that public holiday. If an employer fails to comply with such a request, the
entitlement shall be deemed to be a paid day off on the holiday concerned.

Employees Absent from Work Prior to a Public Holiday
An employee is not entitled to a public holiday if s h e is absent from work

immediately before the holiday for one of the following reasons:
absence in excess of 52 consecutive weeks by reason of an occupational injury;

0

absence in excess of 26 consecutive weeks by reason of an illness or injury (not
referred to above);

0

absence in excess of 13 consecutive weeks caused by a reason not referred to above
but being an absence authorised by the employer, including lay-off;

0

absence by reason of a strike in the business or industry in which the employee is
employed.

An employee who is absent on statutory maternity leave or adoptive leave continues

to accrue an entitlement to public holidays.

Payment for a Public Holiday

0

An employee who works or is normally rostered to work on a public holiday is

entitled to a day's pay, calculated on the basis of hisiher normal contracted hours
for the day.

0

An employee who is not normally rostered to work on a public holiday is entitled
to one fifth of hisiher normal weekly rate of remuneration.

Where the employment relationship is terminated &or whatever reason) during the
week ending on the day before a public holiday, and the employee has worked
during the 4 weeks preceding that week, s h e is entitled to an extra day's pay.

PART IV

Collective Agreements
Employers and union representatives may enter into collective agreements to vary the
rest and maximum working time provisions of the Act. The Labour Court has issued
its "Guide to the Labour Court's Functions and Procedures", which gives guidelines
on submitting such agreements to the Court for approval.

Records
Annual leave records and other relevant documentation should be retained for at least
three years as evidence that the employer is complying with the various provisions of
the Act.

Enforcement Procedures
Disputes over entitlements under the Act may be referred to a Rights Commissioner
for adjudication. There is a right of appeal kom a recommendation of a Rights
Commissioner to the Labour Court.

Note: Officers of health boards are entitled to refer a complaint to a Rights
Commissioner.

Prohibition on Double Employment
An employer who proposes to employ a person who works, or previously worked, for

another employer is obliged to ensure that hisher combined working hours will not
exceed the maximum number of hours an employee is permitted to work in any period
of 24 hours, 7 days or 12 months.

An employer who contravenes this section is liableforprosecution.

