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would like to advise readers that most of these figures are subject to regular amendment
and that current figures should be sought from the relevant organisation (see ‘Further
Information’ at the end of each chapter).
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Foreword

It is for me a privilege, which gives me great pleasure, to write a foreword for this

excellent Handbook.  Having spent my entire working life in the law and having reached
the stage of life which is so delicately described in the introduction to this book as a
‘Fourth Ager’, I have a very real interest in the Handbook and am probably in a strong

position to make a critical appraisal of it.

I unhesitatingly and without qualification recommend it, not only to lawyers and to

persons involved in the provision of services to older people but to my contemporaries
and near contemporaries as well.

As is pointed out in the book, the law relevant to the affairs of older people falls into two
broad categories, namely general legal provisions applicable to the entire population and
laws specially directed to the problems of old age.  The latter category forms part of the

general code of social legislation which is frequently criticised as being in one or other
ways inadequate.

I have often thought, however, that the greatest inadequacy in much of our social
legislation is not gaps in the laws themselves but a massive gap between what the law
provides for citizens by way of assistance and their knowledge of it and capacity to avail

of it.  It is to this gap that the Handbook is aimed with what I would consider is unerring
accuracy.

But it goes much further than that.  As well as providing readers with clear and accurate
signposts to relevant legal provisions, it embraces a tremendously wide and interesting
survey of the whole structure and mechanisms of our legal system which is itself of great

value and interest.

There is much in this book which is of great practical value to any older person

approaching a problem which may have legal connotations, but there is also a wealth of
straightforward information clearly and attractively set out for anyone with an interest in
our society.

The scope of what can rightly be described as an anthology of relevant law is truly
remarkable, running right through such diverse areas as taxation and health; crimes and

pensions; consumer protection and wills, leaving no material heading ignored.



For those involved to any extent and in any way with providing services to older people,
this book would appear to me to be a must.  It will represent an excellent guideline for
advice where there is obviously a legal aspect to the problems of an older person.  Of

equal importance it will, I believe, often indicate the existence of a legal slant to a
particular problem which would not, without knowledge of its contents, have been
apparent.

For lawyers, many of whom will of course be aware of the legal provisions involved in
this publication, it still represents an extremely valuable guide and signpost to a

remarkably comprehensive collection of legal provisions.

The publication of this Handbook, which in content and style is so ‘user-friendly’, is yet

another significant contribution by the National Council on Ageing and Older People to
the interests of older people.  I welcome it and hope with confidence that it will enjoy the
reception and use which it clearly deserves.

The Honourable Mr Thomas A Finlay



 Disclaimer
The Council has made every effort to ensure that this Handbook provides an accurate

account of the law as it applied to older people on 31 December 1997.  However, it does
not guarantee that the information given is in all instances accurate or comprehensive
and the Council cannot be held liable for any errors contained therein.

The Handbook is intended as an information source on the law as it relates to older
people.  Readers who require a more authoritative statement of the law should refer to

the legislation and references listed at the end of each Chapter.



Council Introduction

Introduction
The National Council on Ageing and Older People is an advisory body to the Minister for
Health and Children on all aspects of ageing and the welfare of older people.  Its

functions require the Council to promote a better understanding of ageing and older
people in Ireland and to promote models of good practice in the care of older people.  In
publishing this Handbook the Council wishes to provide comprehensive and

comprehensible information on the law as it applies to older people in Ireland, that is
those aged 65 and older.  Good information is the basis of good practice and it is the
Council’s hope that the Handbook will prove useful in this regard to those who provide

professional services to older people or on their behalf.

Demographic context
 The number of people in the Third Age in Ireland (i.e. those between the ages of 50 and

74) is over 700,000, or nearly a fifth of the population.  The number of Third Agers is set
to rise to over 1,100,000 and to almost 30 per cent of the population in the next 25 years.

This represents a huge 61 per cent increase at a time when the number of people under 50
years of age will decrease slightly.  At the same time the number of Fourth Agers (those
aged 75+) is also set to rise by 42 per cent, from over 175,000 to over 249,000 (Central

Statistics Office).
 

 Older people as consumers
 Clearly these are already very important groups of consumers in Irish society, with their

own special needs and priorities.  The significance of the projected demographic shift is
appreciated by some people in Ireland who are aware of the importance of tailoring

services in a way that is more responsive to older people’s needs as consumers.
However, that is not always the case and much remains to be done to ensure increased
consumer involvement in service planning and implementation so that the interests of

older people in the Third and Fourth Ages are more adequately catered for and protected.
 

 Positive ageing
 While it is important that older people are identified as a discrete group so that their

specific needs can be provided for, it is equally important that they are not identified by
their age alone.  Their different views and experiences must be recognised, their

autonomy and independence respected and their positive contributions to society



acknowledged.  Positive ageing is determined by how successful a person is at coping

with the challenges of ageing.  This Handbook should help in raising awareness and
fostering understanding among service providers of the challenges of ageing so that they
can respond to the needs of their clients and enable them to age in a more positive way.

 

 Target audience
 The information provided should equip people in the health, social, legal, and financial

sectors with the knowledge necessary to ensure that older clients are best represented in
whatever issue they may be involved.  The Handbook will be of interest to those in the
health and social service sectors (such as doctors, nurses, social workers, health board

administrators and other professional and voluntary workers).  It will also be of interest to
a range of others who provide services to older people (including legal, financial,
insurance and housing service providers, public servants, Gardaí, clergy, coroners and

funeral directors), advice agencies, trade unions and employers.  The Council hopes that
it may also be of assistance to older people themselves.

 

 Information on legal issues is already available in legal textbooks and in handbooks or
guidebooks for specific disciplines.  However, the present Handbook provides an
overview of the law as it relates to older people on a wide range of issues across a

number of disciplines.  It does not claim to offer advice to service providers but seeks to
inform them of the legal position on a number of issues so that they can make more
informed decisions in their dealings with older clients.

 

 A multi-disciplinary approach
 Service providers who are involved in the affairs of older people are often faced with

multi-faceted issues which may have health, social, legal or financial implications.  A
health issue such as the onset of a physical disability may also have social implications -
for example, where will the person live; or financial implications - for example, can they

collect their pension or get to the bank?  Similarly a legal issue such as making a will
may have health implications - for example, has the person got the mental capacity to
understand what is involved?  Service providers therefore must have an understanding of

other disciplines and how their own decisions impact across disciplines.
 

 The publication of this Handbook will assist in raising awareness among service
providers of the needs of their older clients and ensuring that the interests of older people

are more adequately catered for and protected.  However, it is also important that all
professionals who work with older people receive some training in the challenges of old
age, across a variety of disciplines.

 



The law and older people
 The Handbook focuses on older people and the law rather than on the organisations or

persons providing services to them.  Many aspects of the law apply in exactly the same
way to people over 65 years as to younger adults.  The Handbook concentrates, however,

on those areas which are most relevant to older people.  So, for example, the criminal law
is described largely from the point of view of the victims of crimes rather than the
perpetrators as very few people over 65 years are charged with crimes and fewer still are

in prison.
 

 In some cases there are legislative provisions which apply specifically to older people,

such as the old age pensions provided under social welfare legislation.  In other cases
legislation does not specifically refer to people over 65 years but in practice may have
specific relevance to their lives due to particular challenges and problems presented by

old age.  For example, people in the Fourth Age are more likely to experience illness and
a decline in physical ability, resulting in an increasing dependence on health care
provided under health legislation.

 

 Another area of law which may be of particular relevance to older people is that
concerning mental capacity.  In order to do a range of things such as making a will,

managing financial affairs or entering into a contract, a person must have the mental
capacity to understand what is involved.  The law sets out a series of rules in relation to
mental capacity and provides mechanisms in situations where people are no longer

capable of managing their own financial affairs.
 

Complaints and appeals procedures
There is no doubt that the law is playing an increasingly important role in everyday life.
There is more legislation than ever before and many more issues are litigated in our
courts.  In an ideal society the law would be clear-cut, unambiguous and fair and would

be implemented uniformly, justly and without recourse to litigation.  In some aspects the
law does meet these standards but in many regards it does not.  In some areas there is a
divergence between the law and practice while in others the legal system itself is

deficient in relation to the needs of older people.  Clear and unambiguous laws would
make life easier for everyone.  However, even where the law is clear-cut and
unambiguous it is very often extremely complex and so it is difficult for an individual to
fully understand what is involved.

The aim of the Handbook is to encourage good practice rather than to encourage
litigation.  Information is provided on the complaints and appeals mechanisms which are

available where it is suspected that the rights of an older person have been infringed.  In



all cases, the importance of discussing grievances with the relevant professional or

organisation is stressed as opposed to seeking remedies in the courts as a first option.  In
some instances the Handbook refers to guidelines or codes of practice on standards of
care which are available to professionals to assist them in their dealings with clients.  It

also refers to charters which are available to clients to help them in determining their
rights.

The solicitor-client relationship
 The Handbook stresses the importance of seeking professional legal advice with regard to

a number of issues.   Although solicitors often specialise in meeting the needs of different

groups of people in society, older people are not generally seen as a specific client group
by the legal professions.  In publishing this Handbook the Council hopes to raise
awareness among the legal professions of the need to identify older people as a discrete

client group for whom a comprehensive legal service is important.  It also hopes to raise
awareness of the need to work more closely with other professions in the health, social
and financial sectors in meeting the needs of their older clients.

 

 Separate legal representation and other procedures to protect the interests of older
people
The Council has long been concerned about the position of older people who irrevocably
sign over their property or their assets to another party.  Some older people are
particularly vulnerable at times of stress (e.g. just prior to entry into a long-stay

institution) when external pressures may suggest the desirability of transferring assets to
another party, usually a relative.   In these circumstances older people are in particular
need of independent and adequate legal advice.  Whilst in the majority of cases such

advice is available, we are conscious that in some cases it may not be and there is
evidence of some older people not being fully aware of the implications of their actions.
In view of the irrevocable nature of asset transfers made, this has given rise to hardship in

certain cases.

While separate legal representation for the older person is something we would favour,

we appreciate that this may not always be a practical proposition.  If separate
representation is not possible we would recommend that particular attention is given by
the solicitor involved to ensure that the older person is fully capable of making a decision
and that all of the implications of that decision are fully explained in an impartial manner.

It is also important to emphasise that those who give financial advice on investments and
borrowing to older people have a duty to ensure that their clients are fully aware of the

implications of their decisions when they act on such advice.  Where necessary, the



Council would recommend the introduction of procedures to protect older people with

limited capacity to manage their financial affairs from making financial decisions
injurious to themselves or to their families.


