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L This appeal is brought by tthe plaintiff, Mrs. Gladys Ryan,
against an order of Mr. Justice Kenny, dated 31 t day of July, 1963,
dismissing, :with costs, the plaintiff's action, in which she sought a
declaration that section 2, subsections (1), (2) and (3), and sections 3
and 4 of the Health (Flumidation of Water Supplies) Act, 1960 (No.
46/1960) are repugnant to the Constitution and invalid.
2. The Health (Fluoridation of Water Supplies) Act, 1960, was
passed by >the Oireachtas on 28th day of December, 1960. In its long
title the Act is expressed to be" an act to rprovide for ilhe making by
health authorities of arrangements for :the fluoridation of water
supplied ro the public by sanitary authorities through pipes and to
provide for certain other matters connected with the matter aforesaid".
3. Section 1 defines the terms "fluoridation", "health authority",
"Minister" and "sanitary authority". •• Fluoridation" includes the
addition of fluorine in any fonn. " Health authority " has the meaning assigned to •i t by ilhe Health Act, 1947, and the Health Authorities
Aot, 1960. "The Minister" means the Minister fur Health.
"Sanitary a~ has the same meaning as ~n the Local Government (Sanitary Services) Acts, 1878 to 1952.
4. The impugned provisions of section 2 are textually as follows :
" (1) Subject to and in accordance rwith thi Aot and regulations made under subsection (3) of this section, a health authority
shall arrange for the fluoridation of water supplied to the pujjJic
by sanitary authorities through pipes.
" (2) The Minister may, in relation to a particular health
authority, fix a date before which they shall, in relation to a
particular public water supply, arrange for the fluoridation of
water derived therefrom.
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"(3) (a) The Minister may make regulations as to the manner
in which and the extent to which heaJ,th authorities shall perform
their functions under this Act, and such regulations shall in
particular provide for the specification of the amount of fluorine
(wih•ich sharJI not exceed one part by weight of fluorine per million
parts of water) which may be added to a water supply.
(b) Regulations tmade ·under this subsection may relate to
one or more health authorities and different regulaJtions may be
made in relation •to different health .aullhoriNes."
Subsec~ion

(4) of section 2 · requires the Minister, before making
regtila1ions under the section, to cause to be made, (i) a survey of the
incidence of dental oaries in a representative sample of pupils attending fuH-time day schools in the functionatJ area or tunotionaJ areas of
the health authority or health authorities to whom the regulations
re~late and (ii) an analysis or series of ana•lyses of 1
1lhe quantities of
fluorine or such other constituents as the Minister may determine in
the water supplied by the sanitary authorities through pipes .to the
publ•ic in <the functional area or functional areas of the health
authori·ties to whom the ,regulations relate; and it is also the Minister's duty to cause to be presented to each House of ·the Oireaohtas a
repor-t on llhe survey and analysis or analyses so made. Such report,
in relation -to the survey, must include particulars of the procedure
adopted in making it and the numbers, classified by age and otherwise, of the pupils to whom it reJlates but must not •include any
information in respect of any identifiable pupil. Subsection (5) of the
section requires that any information <in relation to dental caries in
individuals which is obtained in the course of a survey under subsection (4) must be treated in a confidential manner. Subsect·ion (6)
provides that nothing .in subsection (4) shaU be construed as imposing
an obligation on any person to submit himself or any person for
whom he is responsible to examina•tion or as requiring the controlling
authority of any school to afford facilities for the making of a survey
under that subsection.
5. Sections 3 '<lnd 4, which are also impugned, are -textua11ly as
follows:
"3.-(1) Where water from a pa11ti~ular public water supply is
supplied to the functional area of one hea:J.th authority only, the
fluoridation of water derived .therefrom shall be arr.anged by that
health authority.

(2) Where water from a particular public water sup~l~ is
supplied to the functional areas of two or more health authont1es,
the fluoridation of water derived therefrom shall be arranged by
such of ttlhose hea!Jth .authorities as the Minister may determ·ine.
4.-(1) (a) The Minister may, after consultation with the

Minister for Local Government, make regu'lations under ·this subsection .requiring sanitary
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aut:horities <to perform, as agents for health
authorities, suoh acts, in relation to the fluoridation of water, as the Minister thinks fit and
specifies in the regulations.
(b) Regulations under this subsection may rela,te to
one or more sanitary authorities and different
regu:lations may be made in relation to different
sanitary authorities.
(c) Every sanitary authority shaH, notwi,thstanding
anything contained in .the Local Government
(Sanitary Services) Acts, 1878 to 1952, or in any
local Act relating to the supply of water to the
public, comply with any regulations made under
this subsection which are applicable to that
sanitary aut:hority.
(d) A sanitary authori;ty may, with the consent of
1he Minister for Local Government, borrow for
·t he purpose of defraying any expenses incurred
by them under regulations made under this subsection as ·if they were eX!penses under the Local
Government (Sanitary Services) Acts, 1878 to
1952.
(e) The appropriate heaHh authority shall pay, on
demand, to a sanitary authority any expenses
(ino1uding payment of loan charges) incurred in
a local financial year by that authority under
regulations made under this subsection.
(2) Where the Minister has, under subsection (2) of
section 2 of il'his Act, fixed in relation 1o a particular hea:Jth
authority, a date before which that !health authority shall, in
relation to a particular public water supply, arrange for the
fluoridation of water derived therefrom, a sanitaTy authority who
are required by regulaJtions made under subsection (1) of this
section to perform, as agent for <that health authority, certain
acts in relation rto ·t he fluoridation of water shall before that date
perform those acts li n relation to that particu1ar public water
supply."
6. As sections 5 ro 10 are not impugned, it is not necessary to
notice them. Section 9 should, however, perhaps be noted as showing
that the Oireachtas are preserving a supervisory control. The section
requires that every regulation made by the Minister shall be laid
before each House of the Oireachtas as ISOOn as may be after it is
made, and if a resolution annulling rthe regulation is passed by either
House within the next subs~uent twenty-one days on wbich the
House has sat after the regulation is laid before it, the regulation shall
be annulled aooordingly, but with')ut prejudice to tbe validity of anything previously done thereunder.

7. Pursuant to the Act, the Minister in 1961 caused a survey of the
incidence of dental caries among children in the Dub1in-KildareWicklow Hea!lth Author~ty areas to be carried out, and he also oaused
to be made analyses of the piped water supplies in each of those areas;
and in the same year a report of the survey and analyses was
presented to ·t he Oireachtas. The , urvey of the incidence of dental
caries was carried out by '!!he Medical Research Council, and the
results of the survey are summarised in the report as follows :
" 1. The survey disclooes an extremely high indiV'idual
incidence and a widespread prevalence of dent·a l caries {decay)
among school children attending full-time day sohools in lthe City
and County of Dublin and in the Counties of Kildare and
WickJow. It discloses also that the incidence tand preva~ence
were unifonmly high throughout ~he three areas.
2. Among .t he children in the age group 15 to 18 years [911]
only one chi•ld was recorrled as entirely free of caries experience.
3. The survey does not disclose the eady or incipient stages
of dental decay and consequently must be accepted as an understatement of the total amount of caries present."
8. In t!he case of the piped water supplies in the Dublin Hea1th
Authority area the analyses were carried out by the public analyst
for t>he city and county of Dublin. For !this area the results of tthe
analyses show ·~hat the fluorine content is less than 0.1 parts per
million except in the case of the Ba:Jbriggan-Skerries, Rush, Barnacullia and Kiltieman-BaJI.aly supplies, and in no case ·is .the figure of
0.2 pulls per million exceeded.
9. On 15th May, 1962, the Minister, in exercise of · his powers
under seotions 2 and 4 of the Aot made the Fluoridation of Water
Supplies (Dublin) Regulations, 1962 {S.I. No. 75/1962). These regulations, at Article 3, required :the Dublin Health Authority to arrange.
·in aooordance with the Regulations, for the fluoridation of the public
water supplies specified in the 1irst schedule, being the piped water
supply tprovided by the Ooroporation of Dublin and the already-named
four supplies in the Dublin Health Authority .area . The amount of
fluorine which may be added to a water supply •is provided for in
Article 5 in these words : " The amount of fluorine which may be
added •to a water supply in accordance with tllese Regulations shall be
such that •the water, af.ter the addition of the fluorine, shall contain
not more than one part of fluorine per million parts of water, and not
less than eight-tenths of a part of fluorine per million parts of water."
10. At ar:tiole 6 of !'he Regulations it ,is provided that fluorine may
be added in accordance with the Regulations either in the form of
sodium fluoride or of sodium silicofluoride, eaoh complying with the
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schedu~ed spedfications. These specifications include a provision that
neither :substance sha1l "contain any toxic or harmful impurities
when dissolved in water". The Regulations also provide, at artidle 8,
that the fluorine content of public water supplies mentioned in the first
schedule to the Regulations to which fluorine has been added shall be
determined daily by a colorimetric method and, in addition, shall be
determined by a distitlation method •!lit !intervals not exceeding two
weeks during the period of ·ix months after dte date on which the
fluorine shaH hiave been first so added, and thereafter at :intervals not
exeeeding four weeks. For reasons subsequently stated the word
"fluorine" >in the Regulations must be ~nterpreted as equivalent to
" fluoride ion ".

11. It should a~so be said ·t hat prior to ·the introduction of the Bill
for the malcing of arrangements for ·the fluoridation of water supplies
the Minister for Health, pursuant to section 98(3) of the Health Act,
1947, established a lFluorine Consultative Council 1o advise on t·he
fdllowing mattem, viz : "Whether, with a view to reducing rhe
incidence of dental caries it is desirable to provide for an increased
intake of fluorine, 'artd, if the CouncH considers it so desirable, to
advise as to the bes1 method of secur~ng suoh an increased intake and
as to any safeguards ,a nd precautions necessary." 11he report of the
Fluorine Consu1tative Council, dated 20th May, 1958, refers to a
denta.J caries survey of about 2,000 school children carried out in
Ireland in 1952 under the ,auspices of 'the Medica:) Research Council
(Dental Caries in Ireland: Report of M.R.C. 1952) and says: "The
Council is satisfied from a study of the Report on the Dental Caries
Survey and from the experience of the dental profession, as expressed
by its representatives on the Council, that there is a high incidence of
dental caries widespread in Ireland." (paragraph 2). In the Report of
the Consultative Council the term "fluoride" is used, atnd the Report
points out that the terms " fluoride" and "fluorine" are interchangeable when discussing the natural occurrence of fluorine. The Report
states that t<he concentration of ·fluorides in water is influenced by the
geologica~l strata through which the water percolates, and it calls
attention ,tQ an investigation carried out by Drum in 1948 under the
auspices of the Medical Research Council into the composition of
Irish drinking waters with special reference to the distribution and
significance of fluoride {Drum, J. A., Scientific Proceedings of the
Royal Dublin Society, Vol. 25 (NS) July, 1949). Drum's studies of
some 42 waters showed ·t!hat only 10 contained fluoride, and concentrations in these ranged from 0.1 to 0.3 p.p.m.F. (parts per million
expressed as fluorine).
12. The Report of the Consultative Council further points o'ut that
fluoride :is found naturally as a trace element in :the majority of foods,
e.g., in vegetal;les, meat, cereals, fruit, fish tea. Surveys carried out
by McCiure (McClure, F. J. Am. J. Diseases Children, vol. 66, 361
(1939) and Pub. Health Rept., vol. 64 1061 {1949)) refer to over 130
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foods whioh oonllain fluorides. 1t is not possible, the Report ays, to
exclude fluoride f-rom human diets, and it adds : " It is a normal
constituent of hones and ·teeth" (paragraph 11). The Consultative
Council having examined the possil>le ill effects of increased fluoride
intake oonoludes its Report with •t'he following unanimous recommendation: "Having considered all the information avai~able to it on
·the relationship between fluorine and dental decay the Council is
satisfied thait: an increased intake of fluorine will reduce the incidence
of dental caries and that it is desirable to provide for suoh an
increased intake. The Clouncil is further satisfied ·t hat the increased
intake of fluorine can best be provided by the fluoridation of public
water supplies to the 1evel of 1.0 part per million F."
13. 'fhe plaintiff's originating plenary summons, naming the
Attomey General as defendant, was issued on 1st June, 1962, and t'he
action was at hearing before Mr. Justice Kenny for 65 days in the
months March to July, 1963.
14. T!he plaintiff resides at Grace P·a rk Road, Drumoondra, in the
City of Dublin with her husband and their five children, born in the
years 1950, 1952, 1956, 1959 .and 1960 respectively. Her house is
connected with llie public piped water supply of the Dublin Corporation, and •there :is no a!Itemat:ive water supply for drinking and cooking. The nearest unpiped water supply is about three miles distant at
Ballyffiun in il'hc County of Dublin.
15. The plaintiff in her evidence said that she was aware that
fluorine in publlic water supplies was intended to protect against
dental caries [m children]. With regard to protecting her children
against dental caries she said she believed sound nutriil:ion was very
important, and ·t'hart she and her husband attended to their children's
diet, which consisted of one hundred per cent wholemeal bread,
cheese, honey, walnuts and an abundance of fruit and vegetables. In
a~dit•ion; rthey did not encourage their ohildren to eat sweets, 1ollypops
or ice cream, and they never had soft drinks except on Ohristmas Day .
. 16. The p1aintiff ~urther said that she objected to the putting of
fluorine into the public wa<ter supplies because she considered it an
infringement of her parental rights, and That it was her :function to
~~ ~o the childrens' upbringing and to decide what they should have
to eat and drink and a1'l other aspeots of 1beir upbringing. Her
objection as an individual was that it was an infringement of her own
personal integrity. She added that if she considered that she needed
medicine she went tto the doctor and asked him and he would consider
her oase as·an individual and give her the dosage ihe would feel right.
In cross-examination she said that the putting of fluorine in the public
water supply was medication in 'the case of children and while it was
not intended to do anything for adults she objected' .to it because she
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felt it might haMt herself. She said her objection was very strong,
and she had very definite views about the upbringing of chi'ldren.
Asked about the condition of her children's •teeth, 1t appeared that her
first child had 6 damaged teeth and 3 filled, the second child 4
d~cayed tee~h. the third child 5 first teeth decayed or showing some
s1gns of canes. She, however, exp1ained that these children did not at
first have the benefit of the diet ·they now have. 'fhe teeth of the two
youngest children (aged 3 and 4 respectively), who had this diet from
the beginning, were absolutely perfect.
17. In addition to the plaintiff's testimony
scientific and medical evidence from an array
both by the plaintiff and by the defendant, and
dealing wirl'h the subject of fluoridation over
referred to and analysed by the witnesses.

·there was a mass of
of experts, summoned
the scientific literature
the last 30 years was

18. The plaintiff's olaim, put in general terms, Tested on a submission that the fluoridation of public water supplies ·in accordance
with the Act constituted a violation of her personal rights and the
personal rights of her children, •under Article 40(3) of the Constitution; a violation of the authority of the family, under Artiole 41; and
a violation of the f<ami1y's right of physical education of children,
under Article 42. Mr. Justice Kenny rejected all three submissions
and, in addition, held that the plaintiff's action also failed on two
other grounds, (i) that she had no contr<actual right to a public water
supply, and (ii) that, in any event, a citizen who objected to fluoridated
water could, by <the expenditure of a few pounds, remove all, or
a1most all, the fluoride ions from the water coming through the piped
water supply.
19. The At•torney General has said in this Court that he did not
rely upon the submission that the plaintiff had tllO contractual right to
a public water supply and that, though pleaded, he had not relied
upon it in the High Court. He did, ·however, support the correctness
of the trial Judge's view. Mr. Justice Kenny in his judgment acknowledged that this approach might ·be too legalistic and too narrow. It
was accepted by the Attorney General that water is one of the
essentia1s of life and that man 'therefore has an inherent right to it. In
the opinion of <this Court it is wholly unrealistic to ay to a resident
in 'a city !the size of Dublin, who objeclis to using the public piped
water supply, that he can avai~ of alternative supplies. The answer to
the question, whether or not a citizen's constitutional rights have
been infringed by the kind of water provided by the public water
supply, should not be controlled by technical limitations arising from
the law of contract. As to the :second ground, that the plaintiff's
action failed because she could by a simple and inexpensive device
fitted ·to the family tap remove from the water the fluoride ions whose
presence are objected to, it is enough to say this ground was not relied
upon by <the Attorney General in his defence, and ·this Court would

/

require a funer examination than has been -given to the matter in the
evidence of Dr. Fremlin before accepting it as affording, by itself, a
satisfactory answer ·to the plaintiff's claim. The Court therefore
eonsiders it its duty, ~as did Mr. Justice !Kenny, to examine the
plaintiff's cha~lenge to the validity of the Act in the light of the
several articles of the Consti,tution which have been invoked.
20. Before turning to this br.anch of <the case it is, however, necessary to prefix certain general observations with regard to the nature of
_this pt:esent action The constitutionality of a statute is, in many
instances, determinable by .a consideration and intertpretation of it'he
terms of the statute itself without reference to evidence as to their
meaRing or effect. Any matters necessary to elucidate its scope in
such cases are matters of which the Court can take judicial notice. In
the ca..<e of this Act, however, the Court is considering a statute which
uses scientific terminology, deals with a rscientific procedure and
requjr~~ scientific knowledge to comprehend the effect of its provisions. These are not matters which are presumed to be within the
knowledge of the Court, and, accordingly, the unconstitutionality of
the Act, if it be unconstitutional, cannot be determined except by
reference to the paiticular evidence which is furnished in the case.
Since evidence rmay differ from case to case and as scientific knowledge may increase and the views of scientists alter, the Court's determination cannot amount to more than a decision that on the evidence
produced the plaintiff has, or has not, discharged the onus of
demonstrating that .t he Act is unconstitutional. It is of importance
·t hat attention should be called at the outset to this aspect of the
present case.
21. -The scientific evidence indicates that fluorine is the name of
o~e- of the chemical e1ements which, in combination with other
elements, is widely distributed throughout the crust of the earth. In
its pure form, uncombined with other elements, it is a gas oonsisting of
molecules each of which is fomted by two atoms with a neutral
electrical charge. This gas does not ooour naturally, except perhaps
in small quantities in vent holes of volcanoes, but it can be produced
in the laboratory by a somewhat complicated technique.
22. The neutml atom of fluorine is, however, subject to ionisation,
·that is to say, to the addi·tion of an extra electron to its shelrl, giving it
a negative electrical charge. In this form it is known as an ion, and
can and does exist as a free entity. Fluorine ions (more usually
called fluoride ions), .in varying concentrations, are naturally present
in many,. perhaps in most, natural waters. Where they are not present
they can •be upplied by the addition lto the water of any one of a
number of chemica1 salts of fluorine which, when they are dissolved in
a weak concentration, 1liberate free fluoride ion into the water. The
proce of adding uch ion is known as fluoridation.
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· 23. The free fluoride ion, whether contained in water or in other
substances such as tea leaves, fish or vegetables, is readily ingested by
•the human body. When it finds its way to the teeth of children, as it
does, it enters into a combination with the nascent enamel ·and has
the effect of delaying and, to a certain degree, of avoiding the onset of
dental caries, one of the most preva1ent of human ills. The object of
fluoridation of water whioh is deficient in fluoride ions is to add
enough of those ions to ensure that children who drink the water will
ingest sufficient ions to afford a measure of protection of their teeth.
24. It is also necessary to note a change in termino1ogy which
might create confusion -in the interpretation of the statute and the
evidence. In the ea11lier literature ~and even •a t the present time in
books on inorganic chemistry) it is customary to use rrhe expression
"fluorine" -ion, but modern bio-chemistry prefers the rterrn "fluoride"
ion, and often shortens this to " fluoride" without adding the word
" ion ". The meaning is identical-the fluorine atom in its ionized
form. The Repollt of vhe United Kingdom Mission on the Fluoridation of Domestic Water Supplies in North America, paragraph 37,
states that the rtenm "fluoridation" has been adopted expressly instead
of "fluorination " to make clear that .the fluorine is added in the
form of the fluoride ion. Th~ Court has adopted in this judgment the
term "fluoride" ion which is now the more usual terminology and
wnich was adopted by Kenny J. instead of the older terminology of
"fluorine" ion. Nowhere in the evidence was 1t suggested that
fluorine could be added to water supplies in <the form of fluorine gas
or in the form of the un-ionized fluorine atom.
25. It wiH be convenient to dea1 separllltely with the three artides of
the Constitution upon which the plaintiff rested ·her submission that
·the Act is Tepugnant to the Constitution.
26. Article 40 (3) (1 °) and (2°) are as follows:
"(3) (l

0
)

The State guarantees in its laws to respect, and, as far
ras practicable, by its laws to defend and vindicate the
personal rights of the citizen.

(2°) The State shall, in particular, by its laws protect as
besrt it may from unjust attack and, in the case of
injustice done, vindicate the life. person, good name,
and property rights of every citizen."
Of the further sections of this ortide section 4 protects personal
liberty, section 5 the inviolability of the dwelling house, section 6
freedom of expression, the right of peaceable assembly and the right
to form associations or unions. These ~atter righ are expressly
qualified in various ways. The Court agrees with Kenny J. that the
"personal rights" mentioned in (3) (l are not exhau ted by the
enumeration of " life, person, good name and property right " in
0

)
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(3) (2 °), as is shown by t>he use of the words" in pa'l'ticular " ; nor by
the more detaohed treatment of specific righlls in the subsequent
sections of the Article. To attempt to make a list of all the rights
which may properly fall within the category of " personal rights "
would be difficult and, fortunately, is unnecessary in this present case.
27. It was Mr. MaCJBride's contention that among the personal
rights of the individuarl is to be included a right ,t o what he called
"bodi~y integrity", and ltbis the Attorney General intimated he was
prepared ·tO concede in the words " a right lto 'the integrity of the
person". Neither counsel offered the Court any assistance as to what
the limits of this right to bodily integrity were. Mr. Justice Kenny
held tha·t a right to bodily integrirt:y was among the personal rights
guaranteed by the Constitution, and he sought to define the right in
these words : "if understand the right lto bodHYi integrity 11:0 mean ·t hat
no mutilation of the body or any of its members may be carried out
on any citizen under authority of the law except for the good of the
whole body and that no process whioh is or may, as a matter of
probability, be dangerous or harmful to life or health of the citizens
may be imposed (in the sense of being made compulsory) by an Act
of the Oireachtas ". Mr. MaoBride, however, says that the Judge's
definition is too narrow and he contends .that any interference with
bodily constitution is a vidlation of the right. However, for the
reasons Which hereinafter appear it is unnecessary to define "bodily
integrity " or the " right to the integrity of the person " or to consider
to what degree and in what circumstances the State might interfere
with the right whether for the benefit of the ·individual concerned, the
oommon good, or by way of punishment. 'J1he Court is not pronounc.ing upon Mr. Justice Kenny's definition.
28. The interference which Mr. .MacBride points to in this branch
of his argument is the effect which the fluoridation of water wil1 have
at a concentration of I p .p.rn.F. His complaints fall under two heads :
(i) the deposition of some of the fluoride ions ingested ~n the bones of
the body, and (ii) the mottling which it may cause to tooth enamel.
He referred to the process of fluoridating water as "mass medication"
and submitted that the State cannot administer " drugs" through
water.
29. It is necessary to refer to the trial Judge's findings on these two
matters:
(i) "Some of the fluoride ion ingested is deposited in the skeleton
and some is excreted ; about one-third to one-half of the
fluoride ion ingested is deposited quickly in the skeleton and
is thereby taken out of circulation in the human body....
When the water contains le s than 5 p.p.m. the evidence is
coercive th at it doe not eau e any osteo-sclerosis or osteoporo i . If it is assumed that one-third to one-half of the
fluoride ion ingested is deposited in the keleton (and I think
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that the evidence upports this view), a person aged seventy
who had been drinking water fluoridated at the concentration of 1 p.p.m. an his life would have a concentration of
about 4,000 p.p.m. of lthe fluoride ion in his skeleton at that
age. I am satisfied that this concentration of 4,000 p.p.m.
does not produce any harmful results and does not involve
any hazard. This is confirmed by the animal studies which
were described in great detail in this oase. lln some of these,
water wi~h a concentration of 50 p.p.m. of the fluoride ion
was given for seven months to pigs and for eleven months to
dogs and no skeletal changes were found at the end of those
periods. The evidence also establishes that the deposition
of the fluoride ion increases with age so that th~ bone
samples taken from old people show an increased concentration of it caused by the presence of the fluoride ion in water.
I am satisfied that the concentration of 1 p.p.m. of the
fluoride ion in the water though it produces an increase in
the concentrat!ion of the ion in the bone by a gradual
process, does not i'nvolve any risk of damage to life or health
for anybody, young or old ". (para. 50.)
(ii) " If the water in Ireland is fluoridated to a concentration of
1 p.p.m., ten per cent of the children will develop mild, and
very mild, mott1ing of their teeth. Dr. Galagan distinguished between disfiguring mottling and mild and very
mild mottling. I accept the view that the mottHng of the teeth
of ten per cent of the children in Ireland will not be an
indication of fluorosis or of damage or hanm having been
done to ihe chi1dren's teeth by the fluoride ion in the water
which they have drunk. 11h·is mild and very mild mottling
is not a condition which will be perceptible by most people;
indeed Dr. Galagan suggested that mild and very mild
mottling might 'improve the appearance of the 'teeth. I am,
however, satisfied that the mild and very mild mottling which
will be produced in the teeth of some children is not an
·indication of any element of risk to health or of dental harm
or damage to any of the children who get it." (para. 51.)
(iii) "Throughout ~he case the plaintiff's counsel sought to
establish that the fluoridation of water at a concentration
of 1 p.p.m. involved 'a dangerous dosage' of human beings
with <the fluoride ion. The first tep in this argument was to
establish what dose of the fluoride ion would be dangerous;
the next step was an attempt to establish that the total
amount of the fluoride ion taken in the food, in some drug ·.
and in the air, when added to the ingestion of water with a
concentration of I p.p.m., would amount to a dangerous
dose. Strong reliance was placed on the quantity of the ion
which is in tea and also on the fact that when a kettle of
water is allowed t0 boil, some of the water will evaporate
while the ion will not and it was argued that thi would
cause an increase in the concentratio n of the fluoride ion.
It was also submitted that the Oireachta i not entitled to
take a risk with the health of the citizen, and that a concen-
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tration of 1 p.p.m. in the water would, when taken with the
other sources of the fluoride ion, involve a risk. l am
convinced that the amount of the fluoride ion ingested at a
concentration of l p.p.m. in the water together with the
amount of the ion in •the food, in drink, in the air and in
drugs (insofar as we know it) does not invo1ve any element
of danger or Tisk to health." (para. 64).
To these findings should be added Mr. Justice Kenny's earlier findings
at paragraphs 35 and 36 :
"Having heard the evidence and read the literature which it
was agreed I should read, I am satisfied that the fluoridation of
the public water supplies at a concentmtion of 1 p.p.m. will not,
in our temperate climate, be dangerous to anybody, old, young.
healthy or sick. I am also satisfied that there is no reasonable
possibility that it may involve 'aD element of danger or risk tO
life or health to any of the citizens of this country." (para. 35.)
" It would, I think, be sufficient for the purpose of this case to
say that the plaintiff has not proved that the fluoridation of the
public water supply is dangerous hut T do not think that I
should so confine myself. The evidence given on behalf of the
plaintiff at the earlier stages in this case received wide publicity
while the far more compelling evidence for the defendant
received little public notice. It is possible that the evidence for
the plaintiff, some of which was of a sensational character, may
have created public uneasiness. Let me say then that I am
satisfied beyond the slightest doubt that the fluoridation of the
public water supplies in this country lilt a concentration of 1
p.p:m. will not cause any damage or injury to the health of
anybody, young, old, heaHhy or sick who is living in this
country and that there is no risk or prospect whatever that it
will. The evidence on which I base this view consists of a number
of separate items each of which is conclusive; when taken
together, they are overwhelming." (para. 36.)
30. Having read the oral evidence and the documents submitted
this Court is satisfied that these findings are correct and cannot be
challenged.
31. The basis for the plaintiff's complaint ·that bodily integrity has
been violated rests on the probabi~ity of mild or very mild mottling
in the teeth of up to 10 per cent of the children who drink the
fluoridated water ·and on the smalJ deposition of fluoride ions in the
skeletal frames of both children and adults. Neither of these effects
is harmful or involves any risk to health. The effect on the teeth is
demonstrably beneficial The pur.pose and effect of fluoridation is to
improve children's teeth and so, indirectly, t·heir heahh. These benefits
to a great extent are carried forward into adult life. Adults by
ingesting fluoridated water obtain little or no advantage, but neither
do they uffer any disadvantage.
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32. ~re these minute changes, a~lmost imperceptible, usually
benefic1al, and at worst harmless, a violaltion of "bodily integrity"?
33 . The Court's answer is emphatically 'no'. Fluoride ions occur
naturally in water and in many foods. They have a beneficial effect
in assisting in the formation of 1sound teeth in children. The Act has
for its object where water is deficient in fluoride ions to bring it to
the optimal ~evel by fluoridation. Fluoride ions tllus added, the
evidence establishes, differ in no respect from fluoride ions naturally
occurring in water. In modern life the provision of public water
supplies in cities is necessarily a oommunity obligation, and if water
occurring naturally is deficient in some of its wholesome elements it
is the right if not the obligation, of the community to make good the
deficiency where this can be done without harm or danger to the
public. The desirability of adding to food or water elements in which
they are deficient or removing elements which may be harmful has
•been widely recogni&ed and frequently exercised. Water is chlorinated,
&It iodised, vitamins added to margarine, flour fortified whenever
these measures are shown to be beneficial.
34. It is beyond question that dental caries in children has become
a nationai problem in this State. The .fact that as a disease it is not
infectious or contagious or, apparently, otherwise communicable to
other persons is immaJterial. It can result not merely in damage to
the teeth themselves but, through the existence of decayed or
decaying teeth, may be injurious ·t o general health. 'Jlhe State is
organised for tJhe common welfare of all its citizens and is a society
arising from man's naJture. Apart from particular expressed limitations contained in the Constitution, the Oireachtas may not enact
legislation depriving citizens of their essential rights as human persons
or as members of the family. The State has the duty of protecting
the citizens from dangers to health in a manner not incompatible
or inoonsistent with the rights ot those citizens as humm persons.
35. Dental caries is no new thing. lit has adversely affected
generation after generation and will continue to do so if measures
are not taken. This constitutes the type of danger from which the
State has not merely the right but the duty to protect its citizens. To
deal with the problem the Oireachtas has chosen a ~e~hod , na~ely
·the fluoridation of the public water supply. The plamhff has failed
to refute the evidence tl1at this is not only the most effective method
but is indeed the only effective method. The method undoubtedly
does result in a minimal interference with the constitution of the
body, but such interference is not one which in any way impairs the
functions of the body or, to any extent discernible by the ordinary
person, its appearance.
36. The Court is ~eft in no doubt that the fluoridation of water to
the extent proposed in the Dublin Health Authority· area where the
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plaintiff resides cannot be said to involve physical changes which
affect in any way either the wholeness or the soundness of the body
of the person concerned. The ingestion of the fluoridated water
cannot, therefore, be said to constitute an infringement of or a failure
to respect (gan cur isteach ar) the bodily integrity of the plaintiff or
the bodilly integrity of her children.
37. The Court does not accept that the fluoridation of water is, or
can ·be described as, the mass medication or mass administration of
"drugs" through water. It has ailready been pointed out that the
fluoridation is a process by which an element which naturally occurs
in water is, in the case of a particular water supply, raised to a level
of concentration at which it is found in wholesome water and that the
fluoride ions thus added are not different in nature or action from the
fluoride ions occurring naturally in water. This matter was examined
in detail by the Commission set up by the Government of New
Zealand to enquire into " the Desirability or Otherwise of the
Fluoridation of Public Water Supplies " and the conclusion was
reached that "fluoride is not a drug but a nutrient and fluoridation
is a process of food fortification." It is, in the opinion of the Court,
a misuse of words to refer to 'this proces5 as mass medication or mass
administration of drugs.
38. Next, the plaintiff submits that the provisions of the Act are
a usu!'pation of parental authority as guaranteed under Article 41
(1). Section 1 reads as follows:
" 1 o The State recognises ~he Family as the natural primary
and fundamental unit group of Society, and as a moral institution possessing inalienable and imprescriptible rights, antecedent
·a nd superior to all positive law.
2° The State, therefore, guarantees to protect the Family in
its constitution and authority, as the necessary basis of social
order and as indispensable to t·he welfare of the Nation and the
State."
39. The plaintiff's submission was put under two heads; (a) that
the State has no .right at all to interfere in the exercise of the parental
authority, and (b) in .t he alternative, 1hat the Act amounts to an
undue interference :in parental authority. The aspect of that authority
which is in question is the authority of the family or the parents to
provide for ~he health of its members in the way it l!hin.ks best. It is
sought to establish, as a corollary, •t hat parents are entitled to omit to
provide for the health of their children if they so think fit. One of the
duties of parents is certainly to ward off dangers to the health of their
children, and in the Co urt's view there is nothing in the Constitution
which recognises the right of a parent to refuse to allow the provision
of measures designed to secure the health of his child when the
method of avoiding injury is one which is not fraught with danger to
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the child and is within the procurement of the parent. The nature of
the health problem here involved and the effectiveness of the means
available for dealing with it have already been referred to. There is
nothing in the Act wh~ch can be said to be a violation of the guaTantee
on the pant of the State to protect the family in its constitution and
authority.
40. Thirdly, the plaintiff invoked the provisions of Artiole 42 of
the Constitution claiming that the legislation under review constitutes
a violation of the inalienable right of the parents to provide for the
physical education of their chi1Idren. The relevant provisions of
Article 42 are as follows :
"42. 1. The State acknowledges that the primary and natural
educator of ,the child is the Family and guarantees to
respect the inalienable right and duty of parents to
provide, according ,t o their means, for ~he religious and
moral, inteJ,Iectual, physical and social education of their
chi'ldren.
2. Parents shall be free to provide this education in their
homes or in private schools reoognised or established by
the State."
41. Mr. MoHride contends that the provision of suitable food and
drink for children is physical education. In l!he Court's view this is
nurture, not education. Education essentiarlly is the teaching and
training of a child to make the best possible use of his inherent and
potential capacities, physical, mentarl <and moral. To teach a child to
minimise the dangers of dental caries by adequate brushing of his
teeth is physical education for it induces him to use his own resources.
To give him water of a narture calculated to minimise the danger of
dental caries is in no way to eduoate him, physically or otherwise, for
it does not develop his resources.
42. This ground of appeal also fails.
43. It remains to consider what Mr. MacBride descr.ibed as his
two "technical points " on the Act. Mr. MaoBride's first point was
based upon the terms of the definition of " fluoridation " in section
1 of the Act viz. "fluoridation includes the .addition of fluorine in any
form". Mr. MacBride says, correctly, that the element fluorine can
be found in organic compounds (that is to say compounds in which
carbon is present), both in compounds naturally occurring in the
dichapetalum family of plants found in certain parts of Africa and
in compounds which can be produced in lah?ratory synthesis. He.says
also, and again correctly, that such orgamc ~pound ar<: ~1ghly
toxic. From this he argues that the Act authonses the addrtion of
highly poisonous organic compounds to water. Such evidence as is
contained in the documents incorporated in the case indicates that
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such organic compounds are not and cannot be sources of the fluoride
ion, and that their poisonous properties are due not to ~he action of
the fluoride ion but to the action of the compound molecules of which
they are formed. lt is not anywhere suggested thart their addition to
water libe~ates fluoride .ions, or oould ·have the slightest effect on
denta·l ~nes, or that anyone has ever contemplated using them as
an addttlon <to water. On the other hand there is accepted and
undisputed evidence rthat a large number of inorganic &alts of fluorine
(calcium fluoride, sodium fluoride, sodium silico fluoride, apatites,
fluorapatite etc.) when dissolved in water do release the fluoride ions
and that the process of fluoridation consists in adding such compounds in appropriate quantities. The Act deals with a technical
and scientific subject, and must be oonstrued in the light of the
scientific and technical knowledge which has been put before the
Court. Its admitted object is to decrea3e the incidence of dental
caries by the addi·tion to water of fluorcine in the form of rt·h e fluoride
ion, the correct meaning of fluoridation. Despite the wide and
somewhat loose wording of the definition it cannot be doubted that
the word " fluoridation" is to be given its rteohnical and scientific
meaning except in so far as this is cleaflly and expressly modified or
extended by the wording of the definition and that the extension by
the .w ords " ·fluorine in any form " must be read as "the fluoride ion
as contained in or produced by any form of chemical substance".
The reference is clearly intended to apply only to <those numerous
forms of inorganic compounds which when added to water make
available the free fluoride ion or fluorine ion (if that terminology be
adopted).
44. Mr. MacBride's second point was taken on the terms of section
2 (3) (a) of .t he Act. The regulrutions made by ~he Minister, the
section says, " shall ·i n .p articular provide for the specification of the
amount of fluorine (which shall nort exceed one part by weight of
fluorine per 1m.iHion parts of water) _which m~y be added to a .":ater
supply". This means, _Mr. MacBn?e. submttted, ·t hat the Mtmster
may authorise the addit1on to a~y eXJstmg water supply of 1 p.p.m.F.
no matter what its naJtuml fluonde content may already be.
45 The Court ententains no doubt <that the section plainly bears
the ~eaning which Mr. MacBride puts upon it ~~d oan ~ar no oth~r
meaning. Mr. MacBride referred to the provJSton ~s . an error .m
. a" The Consultative Council set up by the .Minister to adv1se
d raftm
~ ·
·
ded " th
on the expediency of the fluoridat~on of water recommen
e
fluoridation of public water supplies to the level o~ 1.0 parts ~r
million", that is to say, fluoridation which would bnng the ~uonde
content up to 1.0 parts per miHion; and in_deed the ~eaJt wetght of
medical and scientific opinion fixes the optimum fluonde content of
water for countries ·like Ireland in the temperate wne at 1 p.p.m.
The Minister has already caused to be made analy~es of the water
supplies of ten counties. These analyses show that m nearly all the
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supplies the fluoride ion is either entirely absent or is present in such
minute quantities as do not call for consideration. At Gyles Quay
in Co. Louth, however, there is ill concentration of .55 parts per
million, and at Patrickswell, a village in Co. Limerick, a concentration of 1.0 per million. Mr. MacBride says that, for all we know,
greater ooncentrations may be found in waters still unana1ysed. This
point on the oonstruction of t:he statute was one which Mr. McBride
made m his opening address in lthe High Cowt and again in his
closing submissions. But in the case presented on <the plaintiff's
behalf over a period of several weeks by a large number of expert
witnesses evidence was not expressly directed to the effects of
consuming water of a concentration of 2 p.p.m.F. or <to the more
theoretical problems arising from the addition of 1 p.rp.m.F. to waters
(if such should be discovered in Ireland) of greater natural fluoride
concentration than 1 p.p.m. There are incidental references :to the
matter, as for example {1) that !IJt this concentration a very sma11
proportion of children ingesting the water might develop a faint
brown marking which would be discernible by an ordinary person
and might be sufficient to impair the appearance of a young girl,
(ii) Dr. Ericsson's statement tohat he found no objectionable mottling
at 2 p.p.m.F. and {iii) Dr. Arnold's opinion that even from the
aesthetic point of view he would be willing to bring up his children
on water fluoridated to the extent of 2.5 rp.p.m. There is no evidence
that a conoentTation of 2 p.p.m.F. in water is mjurious to health.
46. This Court, however, cannot now oonsider a case which the
plaintiff did not make in evidence, and did not make for the reason
(one supposes) t!h!llt her concern was with the proposed fluoridation
of the Dublin Corporation water supply to an extent which, at its
maximum, would bring its fluoride content to 1 p.p.m. The trial
Judge in a very full survey of the evidence made no finding upon the
point. He was not asked to make a finding. Indeed, it may be said
that the matter was passed over in such a way at the trial that he could
not have been asked to make a finding-and, in truth, he was not
furnished by the plaintiff's witnesse5 with the material for making a
finding. This Court must therefore decline to offer any opinion upon
this last matter. The plaintiff has failed to lay the ground in evidence
for an examination of the problem. If the question ever assumes
practical importance it will be open to investigation in future
proceedings.
47. The Court has no concern with the legi lative policy of the
Oireachtas. Its function is only to examine the statute in which that
policy is embodied and to see if its provisions contravene the
provisions of the Constitution. There is a presumption that a statute
is constitutional and the onus of howing that it is uncon titutional
re ts on the plaintiff who attacks it. Where on the face of the statute
nothing unconstitutional appear and the attack i based on it
alleged effect, and the conclu ion as to the effect ha to be based on
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evidence of a disputed character, a plaintiff must fully satisfy the
Court that its effect is such as he contends. In the view of the Court
the evidence given in this case shows that a concentration of one
part per million is not deleterious, •and is insufficient to show that a
concentration of two parts per million is deleterious.
48. For the reasons stated this appeal fails.
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