
Supporting grandparents caring for their
grandchildren / Francesca Lundström

Item Type Report

Authors Lundström, Francesca

Download date 26/05/2023 17:43:55

Link to Item http://hdl.handle.net/10147/85801

Find this and similar works at - http://www.lenus.ie/hse

http://hdl.handle.net/10147/85801


Supporting

Grandparents
caring for their grandchildren

SOCIAL POLICY SERIES

NOVEMBER 2005





A Comhairle Social Policy Report

Francesca Lundström, Ph.D. 2005

Supporting

Grandparents
caring for their grandchildren



Acknowledgments

The author would like to thank a number of peo-

ple who contributed their time and expertise in

the writing of the report including Comhairle staff

in Development and Social Policy and Information

and Advice. The author is also grateful to the staff

in Citizens Information Services and the Citizens

Information Phone Service who continue to send

social policy records to Comhairle.

The author would also like to thank the staff of 

the Central Statistics Office, the Money, Advice

and Budgeting Service, the Free Legal Advice

Centre, the Coolock Community Law Centre and

the Citywide Drugs Task Force for their help.

Comments on the draft report from the staff of the

Department of Social and Family Affairs are 

also appreciated.



Contents

Introduction 4

1. Grandparents in Ireland 5

2. Grandparents’ Rights in Ireland  6

3. Rights Difficulties Experienced by 

Grandparents in Ireland 6

3.1 State Financial Assistance for 

Carer Grandparents 7

3.1.1 Entitlement to Child Benefit 10

3.1.2 Entitlement to a Medical Card 10

3.1.3 Grandparents’ Difficulties with 

the One Parent Family Payment  11

3.2 Access to Grandchildren 11

3.2.1 Access to Grandchildren for 

Foreign Nationals 13

3.3 Custody of Grandchildren 14

3.3.1 Adoption 14

3.3.2 Guardianship 15

4. Grandparents’ Rights in 

Other Jurisdictions 16

4.1 Financial Support for Carer 

Grandparents in Other Jurisdictions 16

4.2 Access for Grandparents 17

in Other Jurisdictions

4.3 Custody in Other Jurisdictions 19

5. Grandparents’ Response 20

6. Discussion and Conclusions 21

7. Recommendations 22

References 23



4

Introduction

This Comhairle Social Policy Report discusses

issues relating to grandparents in Ireland. In par-

ticular it focuses on State support for grandpar-

ents where they are caring for their grandchildren

full time, access to grandchildren when children

become separated or divorced and custody of

grandchildren. The report is based on feedback

from the network of Citizens’ Information

Services around the country and discussions with

other services that have dealings with grandpar-

ents who are caring for their grandchildren.

The primary function of Comhairle is the provi-

sion of information, advice and advocacy in the

broad area of the social services. Comhairle also

has a number of other functions including: “To

support, promote and develop the provision of

information on the effectiveness of current social

policy and services and to highlight issues which

are of concern to users of those services”1.

In carrying out this function, Comhairle relies heav-

ily on feedback, on the needs and experiences of

users of the Citizens Information Services (CISs)

and the Citizens Information Phone Service (CIPS).

CISs and CIPS report queries with a social policy

dimension to Comhairle where they are analysed

and used as the basis for policy submissions and

reports. During 2004, the CISs registered almost

650,000 queries and the CIPS almost 73,000. Of

these queries, 1,649 were deemed by CISs and

CIPS to have social policy implications and were

reported to Comhairle in separate social policy

records. These were queries where it was consid-

ered that the service available fell short of what was

needed or appropriate in the particular situation. 

Case studies relating to grandparents, particularly

in terms of financial supports for caring for grand-

children full time and access to grandchildren,

began to emerge in social policy records during

2004. The number of cases was small but the

issues emerging from these cases were consid-

ered by Comhairle to be serious enough to war-

rant further examination. 

In a survey of Citizens Information Services in

2003, queries concerned with family matters con-

stituted 6% of all queries. The area within this cat-

egory where there were most queries was that of

separation and divorce which accounted for

almost one-third of all family matter queries or

approximately 14,500 queries. In a similar survey

carried out in July 2005, preliminary results show

that queries concerned with family matters con-

stituted 6.4% of all queries and more than 50% of

these related to separation and divorce. 

With the escalation in the rate of separation and

divorce in Ireland, grandparents, and in particular

paternal grandparents, increasingly have difficul-

ty with access to their grandchildren whom they

may have been very close to before the marriage

breakdown. The number of separated persons in

Ireland (including divorced) increased by over a

half between 1996 and 2002. Within the overall

separated category, the number of persons

recorded as divorced more than trebled, from

9,800 to 35,100, between 1996 and 2002, reflect-

ing to a large extent the legalisation of divorce in

the State in 1997 (Browne, 2004). 

The growth in the labour force recorded in recent

censuses is largely due to a combination of the

underlying growth in the population aged 15

years and over and increasing female labour force

participation; the latter increased from 28.2 per

1 Comhairle Strategic Plan 2003-2006, Comhairle 2003.
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cent in 1971 to 47 per cent in 2002. At the same

time, the percentage of women aged 15 years and

over, describing their status as “engaged in home

duties, looking after home/family”, declined from

61.9 per cent in 1971 to 26.6 per cent in 2002.

All of these demographic changes can affect the

relationship between grandparents and grand-

children. In some cases grandparents are provid-

ing informal care to their grandchildren for the full

working week. In other situations they are having

difficulty maintaining any contact with their

grandchildren where their parents have separat-

ed or divorced.

In addition, grandparents can find themselves in the

position of full-time carers of their grandchildren for

a number of reasons, (e.g. the death of the parent,

parental drug abuse, alcoholism or mental health

difficulties, domestic abuse or abandonment).

This document describes the extent of grandpar-

ents’ rights in Ireland. It also describes the difficul-

ties grandparents are having exercising some of

these rights as reported by Citizens Information

Services (CISs) around the country, supplement-

ed by information from other sources. Finally,

grandparents’ rights in other countries are

described, together with those that incorporate

innovative rights initiatives that recognise the

important role grandparents play in family life.

We do not know how many grandparents there

are in Ireland as they are not recorded in the cen-

sus. Even calculating the number of grandparents

living in three generation households from

Census 2002 is not possible2. 

In order to be able to estimate the number of

grandparents in Ireland it would be necessary to

add a question on to a national survey which had a

representative sample of the population of

Ireland (e.g., the Quarterly National Household

Survey)3.

Some other countries already count grandparents

and their role in the family in their census of popu-

lation. The 2000 U.S. Census reports that 6.3% of

US children under 18, (4.5 million), live in grand-

parent-headed households. Between 1990 and

1998, the number of grandparent-headed house-

holds with no parent present increased by 53% in

the US. 

In New Zealand the 2001 Census reported that

over 4,000 grandparents had taken on the role of

parent to their grandchildren.

Considerable changes have occurred in the Irish

family in the last 25 years. For example, Hannan

(1977) reported that grandmothers in rural three-

generation-families were more likely to “play a

minimal role in child rearing while they play an

2 The Central Statistics Office (CSO) intend to “reword the relationship question on the census form for Census 2006” thus enabling them to provide this

information (CSO personal communication 16th March 2005).

3 The CSO (personal communication, 30th November, 2004) stated that to allow such a question to be included in a national survey would involve substan-

tial bureaucracy beforehand and after that a number of years to implement. 

1.

Grandparents 

in Ireland
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important role in housekeeping” (p. 10). In that

decade Hannan claimed that women, especially

married women, had begun to join the labour

force. By the 1990s:

• Married women in the labour force became

the norm rather than the exception it had

been in the early 1970s (Larragy, 2001);

• Greater longevity and healthier ageing being

attained by the Irish population, especially

women (Fahey & Murray, 1994); and 

• Thirty-two per cent of all children in Ireland in

20004 being born out of wedlock (Fahey &

Russell, 2001).

These facts seem to have made grandparents car-

ing for and generally being involved in the lives of

their grandchildren quite common (Lundström,

2001). Nevertheless, these trends are not without

difficulties for some grandparents.

The Constitution of Ireland gives parents rights to

make all the major decisions about their children.

The State only has the right to intervene if the par-

ents fail in their duties towards their children. The

Constitution does not recognise any rights of

grandparents or other members of a child’s

extended family.

According to Mangan (2004) “parents have a

statutory right to custody of children. The ques-

tion of custody by other people only arises if par-

ents are unable to act” (p. 2). Mangan also stated

that “married parents are joint guardians; grand-

parents (and others) may apply to be a joint

guardian if one parent is dead and has not

appointed a testamentary guardian. Children’s

wishes [about who should be their joint guardian]

may be taken into account if they are old enough

and considered mature enough” (p. 1).

As divorce and separation increase in Ireland, (as

in other jurisdictions), grandparents maintaining

contact with or having access to their grandchil-

dren can become a problem. Also in situations

where grandparents take on the responsibility of

caring for their grandchildren for reasons like men-

tal illness, drug abuse, alcoholism, abandonment

or the death of a parent, a number of difficulties

may arise. In these kinds of situations, if a grand-

parent or grandparents are willing and able to take

care of their grandchild, and already have an

established relationship with the child, this can be

a far less traumatic solution than placing the child

in care.

Difficulties encountered by grandparents relative

to their grandchildren can be categorised under

three main headings. These are:

4 In 1980, five per cent of all children in Ireland were born out of wedlock (Fahey & Russell, 2001).

2.

Grandparents’

Rights in Ireland 

3.

Rights Difficulties

Experienced by

Grandparents in

Ireland
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• State financial assistance and support

(including entitlement to a Medical Card and

Child Benefit), for carer grandparents as well

as difficulties with the One Parent Family

Payment (sometimes referred to as “Single or

Lone Parent’s Allowance”);

• Access to grandchildren (a) in general and 

(b) for foreign nationals;

• Custody of grandchildren.

3.1 State Financial Assistance for Carer
Grandparents

Jendrek (1994) identified three different cate-

gories of caregiving in which grandparents

engaged. These are: 

• Day-Care:Caring is provided by grandparents

who care for their grandchild/children on a daily

basis over extended periods (thus excluding

casual babysitting). This type of caring is provid-

ed by the grandparent in their own home and

usually to very young grandchildren who live

with their parents (the children of the grandpar-

ents) and return home to them on a daily basis.

• Living-With: Caring is provided by grand-

parents who assume a parenting role but do

not have legal custody of their grandchild/chil-

dren. Grandparents in this situation usually

care for the grandchildren who live with them

in their own home or (rarely) in a home main-

tained by a grandchild’s parents.

• Custodial: This type of caregiving is provid-

ed by grandparents who have both legal and

physical custody of their grandchild/chil-

dren. Physical custody refers to being

responsible for the daily care of a child who is

living with the caregiver.

The case studies and other relevant material cited

below concern the latter two categories of carer

grandparents, ‘living-with’ and ‘custodial’.

Citywide Family Support Network (2004) pro-

duced a report, which set out to assess the needs

of carers who take on the role of caring for the

children of drug users, especially members of the

extended family such as grandparents, through a

series of consultations with carers across Dublin.

In this report they noted in relation to financial

assistance for grandparent carers that:

• There is a lack of clarity about what grandpar-

ents entitlements are and these varied consider-

ably between different Community Care Areas;

• The entitlement of carers (including grand-

parents) to apply for the Orphan’s Allowance5

has only been made known in recent years;

• Some carer grandparents are not granted the

Back to School Clothing and Footwear

Allowance which places a huge financial bur-

den on them;

• There is a discrepancy between fostering

rates (¤297.00 per week for a child under 12

years and ¤324.00 for a child over 12 years)6

and the Orphans’ Allowance (¤121.00 per

week)7. Grandparent carers in receipt of the

Orphan’s Allowance considered this discrep-

ancy unfair;

• Carers are not made aware about what their

entitlements are;

• The Service Providers in different areas varied

in the way services are delivered ranging from

rudeness to courtesy (grandparents in

Lundström, (2001) also referred to rudeness 

5 An orphan may be entitled to an ongoing social welfare payment where he/she has no parent/s to take care of him/her either due to their death/s 

or due to abandonment and failure to provide by a parent or parents. The payment may be contributory (based on PRSI payments 

paid by the parent or step-parent) or non-contributory. An orphan may also be entitled to other benefits or to a Bereavement Grant. 

Source: http://www.oasis.gov.ie/utilities/death/benefits_and_entitlement 08/02/2005.

6 In the case of orphans in foster care, these amounts include the amount of Orphan’s (Contributory) Allowance or Orphan’s Non-Contributory Pension.

Source: http://www.oasis.gov.ie/utilities/birth/adoption_and_fostering/ 08/02/2005.

7 Source: http://www.oasis.gov.ie/utilities/death/benefits_and_entitlement 08/02/2005.



8

of some service providers when dealing with

grandparents).

Case studies 1 and 2 from the Citizens Information

Service (CIS) give examples of these issues.

Case Study 1

(28th September, 2004) A CIS reported that a

One-Parent Family Allowance recipient mother

died tragically leaving two children aged 8 and

13. She was divorced. Her ex-husband is living in

the UK with his new family.

The children’s father has been paying maintenance

through the Courts, (the maintenance has been

recently reviewed but not increased). According to

the CIS’s Clients (the grandparents) the father has

no interest in taking care and custody of the chil-

dren. The children are currently being cared for,

with the father’s consent, by the maternal grand-

parents who had come to Ireland to retire. The

grandfather is in receipt of a UK pension and the

grandmother had taken up employment in Ireland

because she had not reached UK pensionable age.

On the death of her daughter, the maternal grand-

mother had to give up her employment to look

after the children. These grandparents are the chil-

dren’s only close family living in Ireland.

All Social Welfare payment options have been

explored by the grandparents, but none are rele-

vant in their situation as the grandfather's pension

is included in the calculation when the children’s

means are being assessed. Furthermore, the chil-

dren are not regarded as orphans because the

father has not technically abandoned them due to

the maintenance arrangement and the fact that he

is contactable. 

Financially, the grandparents have not been able to

obtain any support except for the Back to School

Clothing and Footwear Allowance and an urgent

needs type payment from the Community Welfare

Officer (CWO). There are no long-term State finan-

cial supports available to them as carer grandpar-

ents. They feel obliged and willing to look after the

children but are very aggrieved that there is no

State financial support available to them. They are

left to delve into their own retirement resources in

order to maintain their grandchildren. 

The grandparents believe that only the children's

means should be considered when assessments

of need are being conducted and that the 

grandparents’ means should not be included in

the assessment. Additionally, the grandparents

say there should be some provision made for 

the grandchildren in the One Parent Family

Payment / Family Income Supplement / Carers’ /

Orphan’s Allowance.

Case Study 2

(19th July 2004) A CIS reported that a Client was

left with the responsibility of taking care of her

three grandchildren because their mother, who

was a lone parent, had abandoned them. As a

result the Client had to give up her job to look

after the children who are aged six, three and

two. The Client has a physical disability that hin-

ders her ability to look after the children. 

The grandmother applied to the Social Welfare

Office for the Orphan’s Allowance in April and she

was told that it could take months to process the

claim for this payment. She then applied to the

Community Welfare Officer for help under the

Supplementary Welfare Allowance while the claim

was processed. She was awarded a clothing
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allowance, a once off payment of ¤240. She

received no other financial support for the children. 

The Client also contacted the Health Board (now

the Health Service Executive), to get a Social

Worker involved hoping to get help with the chil-

dren, who had been through a rough time. She

made phone contact with the office and explained

her story. No further meeting was arranged for the

Client to discuss the situation and no representa-

tive from the Health Board called to the family

home or indeed met with the Client or the children

to conduct an assessment8.

This Client called into the CIS office on 3rd June

2004 and was clearly distressed following another

meeting with the CWO. She was again applying

for help under the Supplementary Welfare

Allowance Scheme, because she still had not

heard from Social Welfare regarding The

Orphan’s Allowance, but was refused help9. 

The grandmother called into the CIS seeking

assistance, as she was desperate. She was not in a

financial position to afford to keep three children

in food and clothing and the other necessities that

they require. As a result she found herself falling

behind with her household bills ESB, gas, rent

etc. with no recourse to pay them10.

The CIS office that reported Case Study 2 com-

mented: “It has become evident in this office that

there are a significant number of people finding

themselves in similar situations, where they are

left to look after grandchildren for one reason or

another. There appears to be a delay in the deliv-

ery of the services required for families affected in

this way. This Client has been seeking help since

April it is now June and she has received little or no

help from the services that are designed to sup-

port people in situations like this”. CIS personnel

noted a number of issues arising from this case:

1. Delay in processing Orphans Allowance

Payment;

2. CWO not granting payment while claim was

being processed;

3. Client distraught after meeting with CWO

regarding the treatment she received;

4. No practical help offered by Health Service

Executive – the Client clearly had a physical

disability;

5. No representative from Health Service

Executive called in person to assess the family;

6. Children in this situation are being neglected

by the State. 

Concerning Social Work Departments, Citywide

Family Support Network (2004) commented that

there was a perception among the grandparents

in their study that Social Work Teams “focussed

on the task of child protection and crises and so

the needs of carers were considered low priority”

(p. 13). Additionally these authors reported:

There was a varying inconsistency between

Health Board Community Care Areas

regarding service delivery and levels of

support to carers – it was acknowledged

that it often depended on staffing

resources (p. 13).

Case Study 3

(1 July, 2004) A CIS reported that a Client who

was on Carers’ Allowance for a disabled daughter

was also caring for another daughter’s two chil-

dren. The mother of these children had a serious

drug problem. This grandmother got a Court

8 Difficulties for carer grandparents in accessing a Social Worker were also reported by Citywide Family Support Network (2004).
9 The CIS in question commented: “Under the Supplementary Welfare Allowance Scheme people are entitled to apply for help while Social Welfare claims
are processed yet this woman was refused payment”.
10 The Family Income Supplement (FIS) section of the Department of Social and Family Affairs confirmed that, where an individual is in receipt of Child
Benefit in respect of a child, that child is considered to be  a 'qualified child' for FIS purposes. In this case study, therefore,  it appears that Child Benefit may
be payable. Although the grandparent  may have been forced to give up work for other reasons, e.g. to care for  the children full time, it appears that, if she
had decided to remain in employment, FIS may also be due (subject to normal conditionality re. minimum hours worked and earnings).
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Order for custody of her two grandchildren as she

did not want them put into care, yet received no

financial assistance from the State for them. 

She applied for Foster Parents’ Allowance but was

refused because the children had not been put into

care before she got custody of them. Eventually,

after almost eight months, she got the Orphans’

Allowance and the CIS got it backdated for her. 

3.1.1 Entitlement to Child Benefit

Grandparents caring for their grandchildren are

entitled to claim monthly Child Benefit, provided

the children are living with them on a full time

basis.

Where the grandparents are caring in an official

capacity with full custody or a Fostering or

Orphan's Allowance, Child Benefit will be auto-

matically available to them (on application). In sit-

uations where there is full agreement between

the parents of the children in their care, receiving

the Child Benefit will probably not be an issue.

However, where the care arrangement is infor-

mal, i.e. children living with their mother but

being maintained by the grandmother, or chil-

dren living with the grandparents in an unofficial

capacity, actually availing of the payment will be

dependent on the mother of the child (who is the

person legally entitled to receive the Child

Benefit), signing over the Child Benefit book to

the grandparents. Given that grandparents often

end up in a full time caring situation because of a

drug or alcohol related difficulty or because of

mental health issues it may be very difficult for

grandparents to ask for the Child Benefit book to

be made out to them.

3.1.2 Entitlement to a Medical Card

All children in foster care have an entitlement to

family doctor (GP) medical and surgical services.

Children fostered in accordance with Boarding-

Out regulations are provided with medical cards.

Children who are not placed in foster care (i.e. pri-

mary 'unofficial' carers such as grandparents) do

not have the same entitlement to a medical card or

GP visit card, except where their family income

meets the appropriate guidelines. 

Other children in overnight or short-term foster

care are also provided with GP and medical and

surgical services by their Health Services Executive

(HSE) area via local arrangements that may be

more appropriate. (In other words, children placed

or taken into HSE care in short-term situations may

not be issued with medical cards, but their HSE

area will provide for them in the same way as those

children in long-term care with medical cards). 

Additional benefits from having a medical card

may include: 

• Free transport to school for children living 3

or more miles from the nearest school

• Assistance with buying books for school

(subject to local arrangements in schools)

• Exemption from State examination fees in

second-level schools

Therefore, children in unofficial fostercare (i.e.

living with grandparents) do not have the same

rights to free public health services as children in

official fostercare situations, save where their

family income meets the medical card or GP visit

card criteria. In situations where their family does

not qualify for such cards, this can impose signifi-

cant costs on grandparents (or other carers) par-
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ticularly where the child has an ongoing, or pro-

gressive medical condition, or is still at school and

the grandparent is paying the full costs associated

with education. 

3.1.3 Grandparents’ Difficulties with the One

Parent Family Payment 

The One Parent Family Payment (OPFP) is:

… a payment for both men and women

who, for a variety of reasons, are bringing

up a child(ren) without the support of a

partner. A person who is unmarried, wid-

owed, a prisoner’s spouse, separated,

divorced or whose marriage has been

annulled and who is no longer living with

his/her spouse is eligible to apply for this

payment (Department of Social and Family

Affairs, 2005).

Case Study 4

A lone parent reported to a CIS (23 June, 2003)

that when her pregnant daughter gives birth she,

the grandparent, will lose the lone parent

allowance. The (about to be) grandparent works

for two hours daily and therefore will be unable to

claim unemployment assistance thus leaving her

in financial difficulties.

Case Study 5

A similar incident was reported in Lundström

(2001) where a grandparent who is a single parent

reported that when her teenage daughter had

given birth at 15 years of age, the grandparent’s

OPFP was revoked in favour of her teenage

daughter. The rationale given for this decision was

that there could only be one OPFP per household. 

This grandparent stated that as her daughter con-

ceived at 14 years of age, she believes the gov-

ernment is aiding and abetting under age sexual

activity. The grandmother claimed that teenagers

who give birth and are still under the guardian-

ship of their parent should not be expected to

manage the single parent allowance.

Additionally, giving a teenager this allowance cre-

ates havoc in mother/ daughter relationships.

With the grandparent’s permission the matter

was reported to the then Department of Social,

Community and Family Affairs. In a personal com-

munication (29th March, 2001) the Department

commented “presuming the mother was in

receipt of the One Parent Family Payment (OPFP),

she would still be entitled to the adult portion for

herself (£77.50) but not the additional amount for

a qualifying child (£15.20). The daughter is enti-

tled to both portions” (Lundström, 2001).

It would seem that this policy is not being adopted

by Social Welfare Offices and a directive or expla-

nation from the Department of Social and Family

Affairs might clarify this matter and avoid such

distressing situations11.

3.2 Access to Grandchildren

Access is the right to have contact with the grand-

child and may be of a residential or non-residen-

tial nature. Residential access means the child can

stay overnight or for longer periods of time (e.g.

weekends, holidays). Non-residential access

means the right to take the child on outings but

only for a few hours at a time. A court can decide

that access must be supervised, meaning some-

body else must be present when the child is being

accessed (Sutherland, 1993).

Mangan (2004) stated that difficulties concerning

11 The Department of Social and Family Affairs Pensions Services Office have agreed to issue a directive regarding the types of scenarios described in

cases 4 and 5 and have submitted a draft to the Regional Director's Office for approval. They have asked that if there are any specific cases where informa-

tion providers feel that the correct procedures are not being followed i.e. where the grandparent has lost the OPFP, they can bring them to the attention of

this office through Comhairle.
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access for grandparents usually arise in cases

where marriages break down or the parents of the

grandchildren are not married (Treoir, 2004). This

issue was also identified in Lundström (2001)

especially in relation to sons who are denied

access to their children after a marriage or rela-

tionship breakdown. By default grandparents

(usually paternal) also lose access to grandchil-

dren when their children’s marriages or relation-

ships break down. 

The Children Act 1997 provides that relatives

may apply for access to a child. The Act provides

for a person related to the child to apply for an

order granting appropriate access to the child. A

new section, 11B, was inserted into The Children

(No. 2) Act (1997), which allows a person who is

related to a child (e.g. a grandparent) to apply for

an order granting access to the child. In granting

access, the court, according to the Act, must have

regard to the applicant’s connection with the

child. Furthermore, the risk, if any, that the appli-

cation will disrupt the child’s life (e.g. that the

child might be harmed by the disruption) and the

wishes of the child’s guardian are taken into

account. The Act does not give the right of

access, only the right to apply for access

(Government of Ireland, 1997).

There is a growing recognition that in some circum-

stances grandparents should have rights of access.

However, the best interests of the child are not for-

mally taken into account as they are in other juris-

dictions (e.g. the US and Scotland, see below).

In L v Finland (2002, 2 FLR 118), the European

Court of Human Rights ruled that the grand-

parental bond is not of the same significance as that

between parent and child. Kagnas and Piper

(2001, cited in Ferguson, 2004) suggested that

where there is parental opposition to grand-

parental involvement with a grandchild, the Court

is unlikely to uphold a complaint of breach because

of its deference to the notion of parental authority.

Mangan (2004) stated that there are no official

statistics on how many applications are made for

access or by whom they are made under section

11B of the Children Act.

Case studies 6 and 7 give examples of grandpar-

ents having access difficulties.

Case Study 6

A CIS (9 February 2005) reported that a Client has

not had contact with her grandson for a long time.

Her relationship with her daughter – the grand-

child’s mother – has deteriorated over time.

Additionally, the child’s father appeared to aid

and abet the division in relations between family

members. The client stated that she was worried

about her daughter’s health and wished to know

how she could intervene or what the legal posi-

tion on the matter was. The CIS personnel

advised their Client to contact Treoir on the legal

aspects of the case and the Family Mediation

Service. They also suggested availing of coun-

selling services.

Case Study 7 

A client called to the CIS (27 July 2005). She was

looking for information about the legal position of

grandparents seeking access to their grandchil-

dren. The child is in the care of his mother who is

not married to the father of the child. The grand-

parent is being denied access to the child "on a

whim" according to the client. The father of the

child is not named on the birth certificate and
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does not pay maintenance to the child's mother

for the care of the child. This grandparent is very

upset because she believes she should have a

legal entitlement to have access to her grandchild

and for her grandchild to see her. This is a change

in circumstance for the grandmother as she did

have the child to visit in the past.

A Mediated Solution

Mediation can help families resolve disputes they

may have in relation to the key issues of custody

and access to children, maintenance and property

rights. In some jurisdictions there are moves to

encourage families to engage in mediation or con-

ciliation before having recourse to the costly,

adversarial court system. For grandparents seek-

ing access to or custody of their grandchildren it is

important that all informal avenues are tried before

formal mediation and that the option of mediation

is pursued before resorting to the family courts. 

The Family Mediation Service is a free, profes-

sional, confidential service which enables couples

who have decided to separate, or who have

already separated, to negotiate their own separa-

tion agreement (Department of Social,

Community & Family Affairs, 2000). 

Treoir (2004) stated that:

Mediation can only take place when all inter-

ested parties, parents and grandparents,

agree to take part in the mediation process.

The Family Mediation Service (under the aus-

pices of the Family Support Agency) works

with the parents and grandparents together

to help them work out a mutually acceptable

arrangement regarding access (p. 14).

3.2.1 Access to grandchildren for Foreign

Nationals

Mangan (2004) identified one aspect of grand-

parent access which she claimed is not often

addressed. This is where the grandparents live in

a country from which it is difficult to get a visa to

visit Ireland. Mangan stated; “the problem is

caused by our difficult and non-transparent visa

arrangements” (p. 6). There is no legislation gov-

erning how visas are to be granted.

Case Study 8

A CIS (6th July, 2004) reported that an Indian fam-

ily living in Ireland, the husband of which has a

Work Permit, sought a Visa for his mother and

father to visit to see their new grandchild, who

was born in Ireland. They submitted proof of ties

in India but were refused a Visa.

Personnel in this Citizens Information Centre

commented that in talking to groups working with

people experiencing these problems, they

believe that the awarding of Visas is very arbitrary

and the attitude seems to be "refuse first, let them

appeal and then possibly grant the Visa". (CIS, 21

December 2004).

Case Study 9

(27 July 2005) A client from Ukraine called to the

CIS. She has been working in Ireland for five years

and is married to an Irish citizen. Her mother

applied to the Irish consulate in Ukraine for a visi-

tor’s visa to come and see her daughter and

grandchildren in Ireland. Her daughter supplied

all the relevant information for the application but

the application was refused. The client contacted

the Department of Justice, Equality and Law

Reform by phone to appeal the decision. They
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requested additional information on her mother’s

obligation to return home after the visit. The

client’s mother furnished a letter from a local

organisation (Chervonenska Selyschchna Rada),

which verified her strong social ties with her

home in Ukraine. The appeal was rejected on the

grounds of;

a) Obligation to return to home country, e.g. no

social, economic or professional ties in home

country and

b) Observe the conditions of the visa e.g. the

applicant may overstay following her pro-

posed visit or work illegally in the State or

branch into the Common Travel Area.

The client’s mother is a pensioner, living in Ukraine

where she cares for her ill husband and sister. 

In this case the information worker commented;

“the refusal seems unreasonable in light of the

information supplied by the applicant and the CIS

client. There is no clarity in the decision process”

Mangan, (2004) stated:

Immigration rules ought to take into

account the need to facilitate grandparents

to come to see their Irish resident grand-

children – this does not need a change in

legislation since there is no legislation cov-

ering the matter, it just needs a change of

policy (p. 14).

3.3 Custody of Grandchildren

Custody is the right to have the child in residence

or the right to decide where the child will live.

Custody gives the right to control the child’s day-

to-day upbringing (Sutherland 1993). In Ireland,

for a grandparent to be granted legal custodial

rights, they have to adopt or be appointed as their

grandchild’s guardian, which without the parent’s

or parents’ consent can be difficult. 

Although most case studies cited in this document

came through CISs, case studies concerning cus-

tody did not arise. It may be that the legal nature of

this difficulty results in grandparents seeking legal

counsel and assistance rather than advice from a

CIS or that information providers immediately

refer them to legal advice. When contacted, agen-

cies giving legal advice to grandparents seeking

custody were unable to provide case studies

because cases were sub judice. The reason for the

inclusion of the issue of custody of grandchildren

in this document is because of the seriousness of

the matter for the children involved and the diffi-

culties encountered by grandparents seeking cus-

tody of their grandchildren.

3.3.1 Adoption

The Adoption Board (1998a) claimed that “in

exceptional cases, the High Court may make

orders under section 3 of the Adoption Act, 1998,

authorising the adoption of children whose par-

ents have failed in their duty of care towards

them” (p. 2). All adoptions, according to these

authors, are for the benefit of the children. They

claimed “when dealing with any matter relating to

an adoption, to regard the welfare of the child as

the first and paramount consideration” (p. 3).

Specifically, the wishes of a child who is more than

seven years of age at the date of an application for

an adoption order must be taken into account.

In most adoption cases, the consent of every per-

son legally concerned with the child (i.e. its par-

ent or parents or guardian) must be sought.

However, the Adoption Board may dispense with
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consent “if it is satisfied that the person whose

consent is required is incapable by reason of men-

tal infirmity of giving consent or cannot be found”

(Adoption Board, 1998a, p. 6) or if the High Court

has made an order.

In 1998, seven and in 2003 one grandparent

applied to adopt. This accounted for only three

per cent and one per cent respectively of all family

applications for Irish Adoption Orders (Adoption

Board, 1998b; 2003).

3.3.2 Guardianship

Under s.6 of the Guardianship of Infants Act,

1964, on the death of either parent, the surviving

parent is guardian of the children of the marriage.

Both parents have the right to appoint a testa-

mentary guardian to act after their death and, if

one is appointed, he/she acts jointly with the sur-

viving parent.

A court may appoint a guardian by either deed or

by a Will. Furthermore, the court has power to

appoint a guardian if the deceased parent has not

done so or if the appointed guardian(s) are dead

or refuse to act. 

Any person interested in a child’s welfare can

apply to the court to be appointed a guardian. The

court has a general power to remove from office

any guardian appointed by will or deed or by

order of the court (s.8.4 of the Guardianship of

Infants Act 1964). 

Staff in a Money Advice and Budgeting Service

Office (MABS)11 in Dublin (May, 2005), consult-

ed in the writing of this report stated that they had

come across many informal arrangements with

families, including grandparents, looking after

grandchildren for various reasons from the death

of a parent to mental health and other problems of

the parents. The staff of this MABS office claimed

informal arrangements are the norm because in

these cases grandparents:

• Are afraid of losing their grandchild to the

system if their adult child does not recover

from an addiction;

• Fear the parent of their grandchild may take

the child back or away from them if they apply

for custody;

• Are reluctant to report their own child to the

authorities for neglect or abuse and take care

of the grandchild informally, hoping matters

will improve;

• May be considered by the authorities to be too

“old or ill” to be considered as foster parents.

MABS staff also recounted that they were aware

that some grandparents had reported the neglect

or abuse of their grandchildren and considered

that no action had been taken. Additionally,

grandparents claimed that the school, public

health nurse and doctor usually know who is look-

ing after the child/children as the grandparent

has contact with these services concerning them

and yet no action was taken to support the grand-

parents or the child/children.

Conclusions: 

It is apparent from the case studies reported

above that those grandparents who, for whatever

reason, are the sole or joint carers of their grand-

children are not getting the financial support

many of them consider they are entitled to.

Supports are given on a discretionary basis and

there is a lack of consistency between Health 

11 The Money, Advice and Budgeting Service (MABS) is funded by the Department of Social and Family Affairs in Ireland and was set up in 1992 to help

people cope with debt and to take control of their own finances.
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Service Executive Community Care Areas. In

many instances grandparents do not know that

they have rights to some financial assistance

when caring for a grandchild.

When a child is fostered, the child is entitled to a

medical card. This is not the case in informal care

situations. Given that grandparents often end up

in a full time care situation because of the death of

a parent or because of some other traumatic situa-

tion like domestic abuse or drug addiction, the

grandchildren may well be in need of expensive

counselling services or other medical help when

they arrive in the care of their grandparents.

Concerning the One Parent Family Payment, as it

applies to lone parents who become grandpar-

ents, it seems that this matter, is not clearly delin-

eated in social policy.

Grandparents who take on the role of carer for

their grandchildren may face difficulties before,

during and after they get legal custody.

Grandparents who are elderly and/or are in poor

health may be prevented from gaining legal cus-

tody because of their frailty. The parents (possibly

abusive or neglectful) of the children may, for

many different and sometimes capricious or mali-

cious reasons remove the child from the informal

custody of the grandparent. Without legal cus-

tody grandparents are in a precarious position

concerning the daily management of their grand-

children’s lives. Finally, for children who have

already experienced abuse or neglect to live in

this kind of insecurity can only be detrimental to

their wellbeing.

Access issues are fraught with difficulties for

grandparents when their children’s marriages

and relationships break down. Applying for

access through the courts may only exacerbate an

already difficult situation. 

The move, in many countries, to encourage family

mediation options prior to going to court in these

situations, is a positive one.

It is very difficult for grandparents from certain

countries to get a visa to visit their children and

grandchildren. This is not a strategy that strength-

ens family bonds, especially intergenerational

ones. Clear legislation in this area, taking this

issue into consideration may alleviate the prob-

lem of access for non-national grandparents.

It appears that many grandparents continue to

care for their grandchildren informally rather than

applying for adoption or legal custody.

The jurisdictions chosen for reporting in this sec-

tion were those which have a legal system similar to

that of Ireland and have documented the legal pro-

vision for the possibility of grandparents having at

least some legal rights vis à vis their grandchildren.

4.1 Financial Support for Carer
Grandparents in Other Jurisdictions 

While there are indications that other jurisdictions

are considering the financial needs of grandpar-

ents who are caring for their grandchildren full

4.

Grandparents’

Rights in Other

Jurisdictions
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time, no jurisdiction studied had a clearly stated

policy of offering financial and other supports 

to grandparents

England and Wales 

Richards (2001) indicated that carer grandparents

in England had difficulty in claiming child benefit,

tax credits and income support and that the pen-

sion rights of grandparents who gave up work to

look after their grandchildren were adversely

affected. Financial difficulties of grandparents

were sometimes exacerbated by the child’s

absent parent holding on to the child benefit

book. Richards noted that when grandparents in

this jurisdiction received Residence Order

Allowances for their grandchild that this reduced

their entitlement to other benefits. Ferguson

(2004) stated that where grandparents are acting

as foster carers, “it would not be unreasonable for

them to receive the same recognition, support and

fostering allowances that other foster carers

receive” (p. 77). Ferguson cited R on the applica-

tion of L and others v Manchester City Council; R

on the application of R and another v Manchester

City Council (2001, EWHC admin 707) in this

instance the court held that it is unlawful to pay rel-

atives less than foster carers for the care of a child.

USA

Heller and Ganguly (2002) reported that grand-

parent-headed families have high rates of pover-

ty, which they believed is further exacerbated by

the costs of caregiving for their grandchildren.

The US programme, Temporary Assistance to

Needy Families (TANF) can negatively impact on

caregiver grandparent’s ability to receive benefits

because of its work requirements and other

restrictions. Heller and Ganguly claim that in 20

States stipended guardianships are available for

relatives who were in the formal foster care sys-

tem and then exited it. These stipends are higher

than those of the TANF but lower than the foster

care stipends. Additionally, these authors stated

that “carer grandparents report considerable dif-

ficulty in obtaining support for which they are eli-

gible and experience delay, red tape and other

difficulties in trying to access the needed financial

assistance” (p. 7).

4.2 Access for Grandparents in Other
Jurisdictions

According to Ferguson (2004) many jurisdictions

have given statutory rights to grandparents to

seek contact with their grandchildren. The juris-

dictions specifically mentioned by Ferguson are

Germany, Italy and the US. 

Australia

Harvie-Clark (2005) recounted that under the

Australian Family Law Act of 1975 (as amended)

grandparents can seek orders relating to their

grandchildren (including orders relating to resi-

dence and contact). In 2004 the Australian gov-

ernment produced a Discussion Paper on family

law which proposed to introduce an amendment

to the existing legislation to explicitly provide that

time with grandparents be considered by the

court when determining what is in the best inter-

ests of a child. Additionally, it proposed the intro-

duction of ‘parenting plans’. These are docu-

ments drawn up in a non-adversarial setting

which could be used by parents for regulating

post separation parenting. These documents can

include how a child is to have a continuing rela-

tionship with their grandparents. 
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England and Wales

Section 8 of the1989 Children Act defines Orders

that are available to the court to hand down. A

‘Residence Order’ names the person or persons

with whom the child will live and a ‘Contact Order’

requires the person with whom the child lives to

allow the child to visit or otherwise contact the per-

son named in the Order. Section 10 of the Act enti-

tles a parent (including an unmarried father with no

parental responsibility), a guardian or anyone with

whom the child has lived for a period of three years

to automatically apply for a Residence or a Contact

Order. Others, with whom the child has not lived

for three years, including grandparents, must first

seek the court’s leave to apply for an order. 

Scotland

The law relative to grandparents’ rights is similar

to that in England and Wales but is determined by

the Children (Scotland) Act 1995. In 2005 Section

17 of the Family Law (Scotland) Bill was introduced

into the Scottish Parliament. This amended the law

as it affects unmarried fathers. On the introduction

of the Bill in 2005, the Scottish Executive

announced that it was committed to drafting a

grandparent’s charter, in consultation with key

stakeholders, to promote the role grandparents

play in children’s lives (Harvie Clark, 2005).

In Scotland, conciliation has been available to

families for sorting out problems without resort-

ing to “unpleasant, and often expensive, battles in

court” (Sutherland, 1993, p. 22). The conciliator,

through discussion, tries to bring the parties to an

amicable arrangement that all can accept. This

service in Scotland is sometimes called Family

Mediation.

USA

Prior to 2000, many States permitted any person to

petition for visitation rights at any time and autho-

rised state superior courts to grant these rights

when visitation is in the child’s best interests.

(Henry Sapp, 2001). In 2000, the US Supreme

Court declared grandparent visitation laws uncon-

stitutional because they infringed on parents’ fun-

damental right to rear their children. According to

Mangan (2004) “this law allowed the court to sub-

stitute its assessment of the child’s best interests

for that of the parent (who was a fit parent) and

there was no justification for this” (p. 4).

Only a few States have changed their statutes

since the 2001 Supreme Court decision.

Therefore there continues to be wide variations in

legislative practice relative to the visitation rights

of grandparents in the 50 States.

In States where it is still possible to file for visita-

tion rights, grandparents may do so for a variety of

reasons. Some of these reasons are:

• If parents are engaged in a bitter divorce and

custody battle, the grandparents have always

been close to their grandchildren and believe

they can help them in this difficult situation.

This is particularly relevant if the parent who

gains custody is not the child of the grandpar-

ents seeking visitation rights;

• If one or both parents have died. This is par-

ticularly relevant if the deceased parent is the

child of the petitioning grandparents;

• If the non-custodial parent in a divorce or sep-

aration cannot or does not exercise their visi-

tation rights;
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• If the parents are unstable, either emotionally

or financially. This is relevant for monitoring

the situation relative to the grandchild to see

if more serious action needs to be taken;

• If contact is maintained but there are frequent

disputes about scheduling visits, the court

may set ground rules;

• If the grandparents’ relationship with the

grandchild/children’s parents is bad, court

intervention may be the only way of maintain-

ing contact with grandchildren (Truly, 1999).

4.3 Custody in Other Jurisdictions

England and Wales

The law concerning custody of children/grand-

children is contained in the Children Act 1989 and

the Adoption and Children Act 2002. In this juris-

diction, when a court determines any question

with respect to the upbringing of a child, the

administration of a child’s property or the income

arising from it, or the adoption of a child, the

child’s welfare shall be the court’s paramount

consideration (Children Act 1989, Part 1),

(Adoption and Children Act 2002 Explanatory

Notes 2002). However, neither of these Acts

refers specifically to grandparents being granted

the right to adopt or gain custody of their grand-

child. A grandparent has no legal rights as a carer

of their grandchild unless they have parental

responsibility12 under a Residence Order,

guardianship or adoption.

For a Residence Order a grandparent has to show

that there is a good reason to make an application

for the Order. However, if the grandchild has

been living with the grandparent for more than

three years showing good reason does not apply

(Richards, 2001). When seeking a Residence

Order, the court will make a decision based on the

child’s best interests.

Germany

Most continental states still adhere to a civil law

system, guided by the principle of an individual to

be appointed as guardian, which was incorporat-

ed into Civil Codes at the end of the 19th century.

The national regulations provide that if a child is in

need of a guardian, one person should be

appointed to take legal and personal responsibili-

ty for the child. 

The German System is an example of this

approach. Though there was a major reform of the

law concerned with children in Germany in 1998,

the law concerning guardianship for minors has not

been revised as yet. The Civil Code in Section 1666

provides that, where the welfare of a child is placed

at risk, the Family Court may restrict or withdraw

parental responsibility if this is necessary to protect

the child's welfare. In such cases the court has to

appoint an Ergänzungspfleger (curator) where

specific aspects of parental custody are restricted.

For instance, such a curator may have the right to

determine the child's place of residence or neces-

sary medical treatment. In case of the complete

withdrawal of parental responsibility, the 

court has to appoint a Vormund (guardian). 

The law provides that infringement of parental cus-

tody should never go beyond that which is neces-

sary in the best interests of the child. German statis-

tics for the year 1999 show that youth authorities

were appointed to be guardian or curator in 80 % of

the court proceedings involving the (partial) with-

drawal of custodial rights, (Schweppe, 2002). 

12 This is responsibility for the child’s well-being including general responsibility for deciding upon issues in their day-to-day life. 
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Austria

In Austria a similar system pertains as in Germany

where custodial rights are transferred to the

youth authority in most cases. However the law

gives grandparents and foster care-givers priority

over third persons and the youth authority,

(Schweppe, 2002).

USA

In order to have the right to seek custody of

grandchild/children the grandparents must

establish that they have had significant past con-

tacts with them. According to Truly (1999), the

biggest hurdle grandparents must overcome if

they get to court is parental preference. In the

majority of States, the courts presume that par-

ents should have custody. Grandparents have to

overcome this presumption by proving the par-

ents are unfit to have custody. Some pertinent

reasons accepted by courts are: 

• Abuse (either sexual or physical) and neglect

of a child by its parents; 

• Grandparent has already become the primary

caregiver as parents have left their child with

them, thus the grandparents are forced to

seek custody; 

• A child welfare agency has placed the child in

the grandparents’ custody.

If the grandparents have been able to establish

abuse or neglect, they then have to show their fit-

ness to become the caregivers and that this cus-

tody is in the best interests of the child. In most

States, the determining factor relative to custody

is the “best interests of the child” (Truly, 1999).

In Ireland, the United States, Australia, New

Zealand and across Europe grandparents are join-

ing together to lobby for rights, in particular in rela-

tion to access. 

Ireland

Grandparents Obliterated is a support group in

Ireland for grandparents denied contact with

their grandchildren through marriage/relation-

ship breakdown. It offers counselling to grand-

parents and assistance when lobbying access

cases before the courts.

Britain

Britain’s Grandparents Association talks to

around 3,000 callers annually on its phone line.

Many of them complain about difficulties contact-

ing their grandchildren. The association estimates

that over a million children in the UK are denied

contact with their grandparents. Grandparents

Plus, the Grandparents Association and Family

Rights Group have called upon the UK govern-

ment to develop policies and practice that recog-

nise and support the wider family’s role in caring

for children.

5.

Grandparents’

Response
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Germany

The Bundesinitiative Grosseltern von Trennung

und Scheidung betroffener Kinder (the National

Organisation of Grandparents of Children affect-

ed by Separation and Divorce) is making a case

for changes in the legal system. While the 1998

reform of the Child Act gave children the right to

contact with both sets of grandparents, this is only

if it can be demonstrated that this would be in the

best interest of the child and cases taken are sel-

dom successful.

Italy

An organisation called Nonni Separati has been

launched to make the case for custody arrange-

ments that allow both parents and both sets of

grandparents ample access to children. 

New Zealand

Grandparents Raising Grandchildren is an organi-

sation in New Zealand with over 2000 members

and 30 local support groups. Started by con-

cerned grandparents, the focus is on grandpar-

ents who are raising their grandchildren in diffi-

cult circumstances.

Spain

A group called Abumar has been making the case

for grandparents since 1997. In 2003 the Spanish

parliament approved a law granting grandparents

specific visitation rights. 

USA

In the US the nationwide Grandparents Rights

Organization (GRO), based in Birmingham,

Michigan and the Foundation for Grandparenting

are among the organisations campaigning for uni-

form State laws on access to grandchildren. 

Grandparents in Ireland and elsewhere have diffi-

culties when they, for whatever reason, consider

it in the best interests of their grandchild/grand-

children that they should have legal custody. In

taking on this role, grandparents in most jurisdic-

tions mentioned above including Ireland, find

themselves financially disadvantaged by this

action in contrast to other formal care arrange-

ments (e.g. non-family foster care).

When marriages and relationships break down

grandparents in most jurisdictions do not auto-

matically have the right to visit their grandchil-

dren. In many instances this causes grief and sad-

ness for grandparents and grandchildren alike. In

some jurisdictions there is a growing awareness

of the bonds that exist between some grandpar-

ents and grandchildren and the beginning of

moves to redress problems of access rights for

grandparents. 

In all jurisdictions mentioned above, the best

interests of the child are paramount in deciding

about access and legal custody. The practice in

other jurisdictions of the grandparent(s) who

have the child living with them for over three

years (in England and Wales) or are the primary

caregiver (in the USA) being granted legal cus-

tody, especially the provision of conciliation for all

involved parties, would seem to be steps in the

6.

Discussion and
Conclusions
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right direction. However, for many grandparents

in other jurisdictions to gain legal custody, even if

they have had full time care of their grandchildren

for a period of time, have to go to considerable

lengths to be allowed to do so.

1. There is a need for promotion through infor-

mation and research of the vital role that

grandparents and the wider family play in the

emotional lives of children.

2. Without legal custody grandparents who are

caring for their grandchildren full-time are in a

precarious position concerning the daily man-

agement of their grandchildren’s lives. Issues

which create difficulties for grandparents seek-

ing legal custody, when they have full time care

of their grandchildren, need to be addressed.

3. Clear guidelines are needed on State finan-

cial assistance grandparents caring for a

grandchild are entitled to, including the One

Parent Family Payment.

4. Financial support for grandparents caring for

their grandchildren full-time should be equiv-

alent to the Fostering Allowance. At present

there is a discrepancy of ¤203 between the

Orphans’ Allowance and the Fostering

Allowance for a child over 12 years.

5. A grandchild, in the full time care of his/her

grandparent/grandparents should be enti-

tled to a medical card and the supplementary

benefits it offers, in the same way as a child

who is fostered or in the short term care of the

Health Services Executive.

6. There is also a need for consistency of infor-

mation, support and entitlement to financial

assistance across Health Service Executive

Community Care Areas.

7. The Family Mediation Service (under the aus-

pices of the Family Support Agency) works

with parents and grandparents together to

help them sort out a mutually acceptable

arrangement regarding access. Every effort

should be made by support services to

encourage all parties to engage in family

mediation prior to grandparents going to

court in damaging and costly legal battles.

8. To enable policy developments which reflect

current needs, an estimate of the number of

grandparents in Ireland and the level of care

they provide to their grandchildren is need-

ed. This can be done either through a ques-

tion on the Census or by adding a question on

to a national survey.

7.

Recommendations
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