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I hereby submit my second Annual Report to the Dáil and 

Seanad pursuant to the provisions of Section 6(7) of the 

Ombudsman Act, 1980. This is the 21st Annual Report 

submitted in relation to the work of the Office of the 

Ombudsman since it was established in 1984.

Emily O’Reilly

Ombudsman

July 2005
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INTRODUCTION
The year 2004 marked my first full year in office 
and coincided with the 20th anniversary of the 
establishment of the Office of the Ombudsman. At a
special anniversary conference in October a number 
of distinguished speakers and delegates recalled its 
successful evolution from 1984 to the present day, 
analysing its positive impact on the administration 
generally and on the tens of thousands of people who 
have sought its help.

The core function of my Office is to protect the 
individual from unfair, unsound and unjust actions of 
the State. Of no less importance is its role in helping 
public bodies to improve the services they offer to 
the public by pointing out administrative mistakes and 
unfair practices and by guiding them towards a better 
way of conducting their business with the public. In 
that way, it is not just the individual but the wider 
community that is helped and better standards of 
administrative practice are achieved.

The Annual Reports of the Office detail the myriad 
ways in which it has impacted on the lives of ordinary 
individuals, from widows in search of basic allowances 
to people with disabilities seeking grants to improve 
the quality of their lives in their homes, bereaved 
families looking for answers from hospitals about the 
care of their loved ones, farmers querying the loss 
of certain grants or benefits, older people looking 
for affordable care, car drivers querying clamping 
charges, taxpayers seeking redress for over payment, 
retired public servants seeking lost pensions rights, 
parents querying the lack of orthodontic care for their 
children and hundreds of other examples of cases 
where the State has not behaved properly towards the 
people it serves.

The potential devastating impact - at a national level - 
of certain acts of maladministration has of course been 
brought home to all of us most forcibly through the 
ongoing nursing homes debacle. In that case a decades
long failure to acknowledge the illegality of regulations 
put in place to charge public patients for nursing 
home care has now led to a potentially enormous cost 
on the Exchequer and by definition, on the taxpayer.

The role of this Office in that saga is well known. Its 
analysis of the issue throughout the 1990s has now 
been proven to be correct, a fact that underscores not 
just the importance and validity of the Ombudsman
institution, but also raises questions as to how the 
Office can be further supported and enhanced in order 
to effect even greater administrative accountability.
In 1996 the Constitution Review Group gave its 
view with an unequivocal recommendation to insert 
a new article in the Constitution “confirming the 
establishment of the office of the Ombudsman, 
providing for the independent exercise of such 
investigative and other functions of the office in
relation to administrative actions as may be determined 
by law, and making other provisions similar to those 
applying to the Comptroller and Auditor General 
(C&AG) and consistent with the 1980 [Ombudsman] 
Act as amended.”

In the same way as the C&AG monitors financial 
accountability, the report stated, the Ombudsman 
monitors administrative accountability. Administrative 
accountability, in effect, should be given the same
constitutional importance as financial accountability.

Many Western European democracies provide for an 
Ombudsman in their constitutions. I have also been 
greatly struck by the number of emerging democracies 
in Central and Eastern Europe who view the creation 
of an ombudsman office - through the Constitution and 
often in tandem with the introduction of freedom of 
information legislation - as a hallmark of their fledgling 
democracy.

This association of the ombudsman with a healthy, 
functioning democracy was also noted by the 
Constitution Review Group report which stated, “An
effective democracy requires that public servants 
should be held accountable for their actions and that 
citizens be protected from maladministration by public 
officials.”

Twenty years after its establishment, it is time for the 
Office to begin to play an even stronger role in the 
public administration of this country. The Office of 
the European Ombudsman, established just ten years 
ago, is afforded constitutional status in the proposed 
European Constitution. After 20 years, it is perhaps 
time to afford the office of the Irish Ombudsman
the same status in its own national arena.
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THE OMBUDSMAN AND 
OLDER PEOPLE
Longevity is widely accepted as one hallmark of an 
advanced society. The relative poverty of a country 
is frequently indicated by reference to the short, 
average life span of its citizens, in contrast to that of 
economically richer societies. It is ironic, therefore, 
that the growing number of older people in many 
of those rich countries, particularly in the west, is 
increasingly seen as burdensome.

We have witnessed this phenomenon in Ireland, 
a country whose dazzling economic success has 
paralleled the gradual “greying” of our society with 
more people than ever expected to live into their 
seventies, eighties and nineties. By the year 2011 it is 
estimated that persons aged 65 and over will represent 
14% of our population, compared with just under 
12% now. By the year 2050, that percentage will 
have risen to 24%.

Those facts, in turn, have cued national debate about 
the “burdens” such objectively welcome developments 
will bring in their wake, be it increased pressure 
on the health services, on social welfare services, 
on nursing home provision, or on pension funds. 
In general, all of these and other issues are viewed 
negatively, with scant attention paid to the potential 
for the positive enrichment of society by the increased 
numbers of older, wiser members and the need to 
make sure that their lives are afforded the same 
protection and respect as those of our young children.
 
The general negative attitude towards ageing and 
the aged also smacks of failures of imagination and 
empathy. Most of us wish for long lives, yet dread 
actually growing old. Many of us have elderly relatives 
and friends yet fail to champion their interests, 
interests that may one day be our own. Those charged 
with service provision, be it public or private, be it 
car hire or health care, should remember that they 
too - if lucky - will also grow old and should factor 
that in whenever the effective rationing of services 
based on age is being contemplated. 

The elderly and their advocates have many concerns 
about the discriminatory way they are sometimes 
treated in this society. They worry that certain health 
treatments and/or screenings may not be available 
to them, services that could ensure less dependence 
on scarce and expensive medical services as they age. 
They worry about the financial and other burdens of 
nursing home care if and when they need it. They are 

concerned at the lack of employment and educational 
opportunities even for those under the usual retirement 
age of 65. Above all they worry about the increasing 
tendency in society to view them as redundant and 
wasteful of resources. 

The use of the term, “bed blocker” in relation to one 
aspect the on-going crises in our health services is 
symptomatic of the attitude that elderly people dread. 
One of the most distressing aspects of the A and E 
crisis, as noted by those who witnessed it, was the fact 
that those who suffered most were often the elderly, 
frequently robbed of their dignity as hard pressed and 
otherwise caring staff nonetheless were forced to carry 
out certain tests and interventions in public areas of 
the hospital. 

As Ombudsman I deal with many complaints from, 
or on behalf of, elderly people, a selection of which 
are published below. Many stem from the failure of 
public bodies to pay due concern to the very fact that 
the complainants are elderly and may have difficulty in 
understanding complex forms or in obeying detailed 
regulations or guidelines about benefits and other 
schemes. Others stem from the failure fully to examine 
the circumstances of a case and therefore not give due 
regard to an elderly person’s frailty, medical condition, 
or general incapacity when assessing them for anything 
from an enhanced nursing home subvention, a home 
improvement, or any benefit that would make their 
lives easier and less stressful.

The now well analysed nursing homes controversy-
and which I discuss in Chapter Four of this Report-
stemmed from the systematic failure to ensure that 
charging practices were kept within the law. Attempts 
to shoehorn clearly ultra vires regulations into various 
charging schemes led at times to great distress both for 
the elderly and for their families. 

Over the years, the Ombudsman has also been alert 
to any improper attempt by public bodies to place too 
much emphasis on a person’s age when assessing them 
for a particular benefit. Sometimes there are valid 
reasons, perhaps health and safety reasons, why certain 
services are not made available to elderly people, 
or are made available at a higher charge. But we 
should all guard against a mindset that automatically 
affords less value to the life of the older person, a 
dangerous mindset by any standards. The Equal Status 
Act, 2000, of course, specifically prohibits age related 
discrimination in the provision of goods and services. 

As Ombudsman, I have no role in enacting legislation 
or in promoting one policy initiative over another. But 
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I do have a role in ensuring that people are treated 
fairly by the administration, and, when it comes to 
the elderly, fairly means without discrimination, with 
due regard to their physical or mental capacity, and 
above all with respect to their human dignity, to the 
positives of ageing, and to the role the now elderly 
have played in helping to secure the economic bounty 
that their children and grandchildren now enjoy.

The Ombudsman’s Guide to Standards of Best 
Practice for Public Servants states, inter alia, that 
-”Dealing “fairly” with people means - accepting 
that rules and regulations, while important 
in ensuring fairness, should not be applied so 
rigidly or inflexibly as to create inequity.” This 
following complaint, involving the Department of 
Agriculture and Food and an elderly widow, arose 
due to a series of misunderstandings which took 
some time to come to light and resulted in the 
Department seeking a substantial repayment from 
the complainant.

Mrs White’s (not the complainant’s real name) 
husband applied to be admitted to the Rural 
Environment Protection Scheme (REPS). The 
Department of Agriculture and Food’s local office 
acknowledged receipt of his plan as is normal. 
However, the plan was returned to his planner to 
correct minor deficiencies and was subsequently 
returned by the planner to the Department. Sadly, 
Mr White died in the intervening weeks. Mr White’s 
planner did not advise the Department of this.

A couple of months later, the Department approved 
the plan and issued an acceptance notification to 
Mr White. His widow contacted the planner with a 
view to having the name changed to her own. He 
advised that this could be done, in time, and that 
there was no problem with her continuing with the 
plan. Around the same time Mrs White contacted the 
Department in relation to another grant application 
her late husband had made and advised it that the 
application would have to be postponed because of 
his death. She also informed the same official that she 
wished to continue with the REPS plan in her own 
name.

Shortly afterwards the Department wrote to the 
“Reps of the late Mr White” confirming that the grant 
application had been cancelled following her telephone 
conversation. A day later she received a letter from 
the same official accepting her late husband’s entry to 
REPS. A few days later the first payment was made 
by the Department. The cheque was made out to her 
late husband. Mrs White claimed she had already been 
advised by another official, following the death of her 

husband, that she could cash cheques made out to her 
late husband so she cashed the cheque.
About a year later a Department official, unaware 
of the death of Mr White, carried out an inspection 
and found certain deficiencies in the plan. He then 
recommended that Mr White’s plan be terminated and 
a new one begun under Mrs White’s own name. A 
few months later the Department wrote to Mrs White 
telling her that Mr White’s plan had been cancelled 
and that she should, if she wished, submit a new plan. 
The following month the Department wrote to Mrs 
White telling her that the Department was recouping 
the first year payment made to her. This amounted 
to a sum of approximately €7,000. This came as a 
considerable shock to her as she believed that she had 
done everything correctly and had at all times advised 
the Department of what had happened.

In examining the Department’s files it seemed to me 
that it was somewhat sympathetic to her position. 
However, as the scheme is 75% funded by the EU 
and having been given legal advice that it could legally 
recover the money paid to Mr White, it decided that 
the money had to be recouped. The basis on which it 
decided this was primarily that as a contract did not 
exist at the time of Mr White’s death, any payments 
had to be repaid.

Mrs White subsequently appealed the matter to the 
independent Agriculture Appeals Office which, in turn, 
rejected her appeal on the basis that a contract did not 
exist and that the Department was acting in accordance 
with the terms of the scheme. The decision to reject  
was, however, one that was apparently taken only 
after a very detailed consideration of the unfortunate 
circumstances surrounding the case.

I was of the opinion that Mrs White was not being 
treated reasonably having regard to the exceptional 
circumstances involved. The Department, while 
acknowledging my views, again indicated its opinion 
that it was acting in accordance with the terms of the 
scheme. It also indicated the money already paid would 
have to be recouped as it was considered that a valid 
contract between the Department and Mr White did 
not exist. It also explained that the possibility of an ex 
gratia payment under the terms of the scheme was not 
feasible. I was, however, not prepared to accept that 
Mrs White’s special circumstances could not be taken 
into account and I asked the Department to reconsider 
the case. 

After some correspondence the Department accepted 
my views and while indicating that it was still of the 
opinion that it had done nothing wrong in the case, 
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it had asked for approval from the Department of 
Finance to write off the debt. I was very pleased to 
subsequently learn that the Department of Finance had 
agreed to this proposal. 

I commend the two Departments for acknowledging 
the exceptional circumstances which arose and their 
flexibility in dealing positively with this case to resolve 
it in an equitable manner.

In this following case involving the Department of 
Social and Family Affairs I was able to unearth 
fresh evidence to show that a man caring for his 
frail elderly mother met the criteria for the award 
of a Carer’s Allowance.

Carer’s Allowance (CA) is a means-tested payment for 
carers on low incomes who live with and look after 
certain people who need full-time care and attention. 
The requirement to provide full-time care and 
attention is assessed on an individual basis. It is not 
intended, nor is it desirable, that a carer would be 
expected to provide care on a 24 hour basis. In this 
regard, in assessing the level of care and attention, the 
Department of Social and Family Affairs says it applies 
the principles of providing such care and attention in a 
flexible manner, having due regard to both the needs 
of the carer and the person requiring care. 

A public representative complained to me on behalf of 
a man whose application for CA in November 2002 
had been rejected by the Department of Social and 
Family Affairs. The Department considered he was not 
providing full-time care and attention in respect of his 
mother as required by the terms and conditions of the 
CA scheme. He appealed the rejection to the Social 
Welfare Appeals Office (SWAO) but his appeal was 
not upheld. The main reason for the disallowance was 
a report from a Social Welfare Inspector (SWI) which 
said that the man had told him he spent eight hours a 
day working on the family farm.

I examined the relevant files and, from the details 
contained therein, I decided it would be appropriate 
to get more information from the man about 
the situation. Following my contact with him he 
categorically denied that he spent eight hours a day 
working on the farm and he supplied me with specific 
details of the care and attention he was providing for 
his mother. He indicated to me that his mother was 
eighty-eight years old, suffered from osteoporosis, 
cataracts, was very frail and was housebound. While 
he did have to attend to work on the farm, the nature 
of his farming enterprise was such that he was never 
far away from the house and did not have to spend 

any significant amount of time away from his mother.
The information that I had received from the man 
seemed to be at variance with the details contained in 
the SWI’s report so I asked the Department to look 
at the application again. The Department referred 
the matter back for a further report to be compiled 
by an SWI, which, in turn, was sent to the Appeals 
Officer (AO) in the SWAO. Following receipt of the 
details the AO decided to re-open the appeal by way 
of an oral hearing. In examining the matter the AO, 
having regard to the new facts and fresh evidence, 
determined that the man was entitled to receive CA. 
He also backdated the award to the date of application 
in November 2002 and the man subsequently received 
arrears amounting to €5,225. 

It is important that, in their dealings with elderly 
people, public bodies are particularly careful that 
they provide them with accurate information on 
their entitlements and that proper internal record 
keeping procedures are in place so that advice 
provided to the elderly, and the public generally, is 
accurately recorded in case of subsequent disputes. 
This next case involving the South Western Area 
Health Board illustrates these points.

A woman complained to me on behalf of her father 
who was given incorrect information by the South 
Western Area Health Board about his entitlement to a 
medical card.

The man applied for a medical card to the Board in 
December 2000. He subsequently made a telephone 
enquiry about the status of his application and was 
informed, based on the information he had given on 
the telephone, that he would not be eligible on income 
grounds as his pension from the UK was in excess of 
the income guidelines.

Over a year later, he found out from a friend that he 
should be entitled automatically to a medical card as 
he was in receipt of a British pension. In this regard, 
pensioners living in Ireland who are receiving a social 
security pension from another EU State, provided they 
are not regarded as employed or self-employed here 
and do not receive an Irish social welfare pension, are 
automatically granted a medical card without having to 
undergo a means test.

The complainant submitted another application in 
July 2002 pointing out that he was in receipt of a 
UK pension and he was granted a medical card for 
himself and his wife. Shortly afterwards he applied for 
a refund of expenses he incurred under the General 
Medical Scheme from the time he first applied for the 
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Medical Card in December 2000 up to the time he 
was granted it in August 2002. This was refused by 
the Board and the Appeals Officer on the grounds that 
there was no record of the first application which he 
said he submitted to the Board in December 2000. 
In addition, there was no record of the subsequent 
telephone calls which he and his daughter made to the 
Board about the matter.

Following my examination of the case it emerged 
that there was no system for logging telephone calls 
in respect of queries received from individuals about 
medical card applications. The Board subsequently 
reviewed its decision and issued a refund of 
the qualifying medical expenses incurred by the 
complainant for the relevant period which amounted 
to €1,851. The Board has also introduced a form for 
recording details of telephone calls about medical card 
applications.

In situations where elderly vulnerable people are 
seeking basic entitlements it is important that 
public bodies respond with the urgency that the 
situation demands and where administrative 
difficulties arise a flexible and understanding 
approach should be adopted by the public body. 
I took this stance in dealing with the following 
complaint against the Western Health Board.

I received a complaint from a man on behalf of his 
mother concerning a decision of the Western Health 
Board to refuse her application for assistance under 
the Housing Aid for the Elderly Scheme. This is 
a scheme through which assistance is provided to 
elderly persons who live alone in unfit or insanitary 
accommodation. The complainant’s mother was 82 
years of age, suffered physical disability, and was 
unable to use the bath. She was assessed at the local 
Health Board Centre and the provision of a shower 
unit was approved. 

An application for funding was made early in 2001 
but this was refused initially on the basis that the 
applicant was deemed, incorrectly, not to be the 
owner of the house. When this matter was clarified, 
the Board reactivated the application and the work 
was carried out and paid for by her family. An invoice 
was then sent to the Board but the application for a 
grant was refused because an estimate for the work 
had not been submitted before it commenced.

I examined the Board’s file dealing with the 
application. I noted that both the application form 
itself and an acknowledgement which issued advised 
that work should not commence prior to receipt of 

written approval from the Board. The file also showed 
that the processing of the application was suspended 
between 1 March 2001 and 19 June 2001 on the 
mistaken assumption that the complainant’s son owned 
the house. It was not clear to me why ownership of 
the house was an issue as the requirements of the 
scheme were that an applicant should be living alone 
in accommodation deemed unfit by the Board and she 
complied with these requirements. However, the effect 
of the suspension of the application was to prolong 
the period during which she had to endure her unfit 
housing conditions. 

The fact that the complainant’s mother’s circumstances 
needed urgent rectification was borne out by a report, 
by the Board’s inspector, on the file which said that 
she was; “aged 81 years, living alone... extremely 
disabled due to severe arthritis and is unable to 
use existing bath.” The inspector recommended the 
completion of the works as a priority. 

The Board confirmed in writing to the complainant 
that specific works were necessary and it asked for 
an itemised quotation for the work so that the level 
of assistance to be granted could be determined. 
However, a quotation was not submitted and the 
complainant went ahead with the improvement works 
which were fully paid for by family members. When 
an invoice was later submitted by the complainant in 
respect of the completed works grant payment was 
refused.

From my reading of the Board’s file it seemed to me 
that in light of the contents of the letter confirming 
that the works were necessary and the fact that almost 
six months had elapsed since the initial application 
had been made, it was not unreasonable for the 
complainant to have concluded that the letter was an 
indication that a grant had been approved and that 
the purpose of the quotation was solely to enable 
the Board to determine the actual amount of the 
approved grant to be paid. In this context, I felt that 
the decision to proceed with the approved works 
following receipt of the letter was not inappropriate or 
contrary to the terms of the scheme particularly as the 
complainant’s mother had been living in unfit housing 
conditions over an extended period.

I asked the Board to undertake a further review of the 
decision not to provide grant assistance. The Board 
subsequently advised me that it had decided to approve 
a grant of  €3,217 in respect of the works completed.

The difficulties encountered by elderly people in 
seeking entitlements from public bodies can be 
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compounded if they are in poor health and  have 
no family support system. In such cases they have 
to rely on others to intervene on their behalf. In 
the following complaint against the East Coast 
Area Health Board I was able to intervene on 
behalf of an elderly woman whose circumstances 
were brought to my attention by her nursing 
home.

I received a complaint from the owners of a private 
nursing home on behalf of an elderly woman who had 
been a resident since 2002. While she had reasonable 
physical health she suffered from a psychiatric 
condition and had been assessed as being of medium 
medical dependency for the purposes of nursing home 
subvention. The woman had no family and the full 
cost of the nursing home fees exceeded the combined 
total of her pension and the level of nursing home 
subvention which she was receiving, leaving a deficit 
which was accumulating on her behalf. The nursing 
home had requested the East Coast Area Health 
Board to pay an enhanced subvention for this woman, 
but this was refused since it was Board policy to 
pay enhanced subvention only in respect of patients 
assessed as being of maximum or high dependency. 
(An “enhanced subvention” is a top-up payment which 
may be approved by the health board in addition to 
the subvention that the person is already receiving).

I contacted the Board and was advised that enhanced 
subvention would not be considered for those residents 
who were assessed as being of medium dependency 
unless extenuating social circumstances existed. I 
requested the Board to reconsider this application 
under this category as the woman had been living 
in the nursing home for a number of years, had no 
family, and it would be unreasonable to expect her 
to find alternative care, particularly in view of her 
medical condition.

I was pleased that the Board agreed to provide 
enhanced subvention, not only  in this case, but also 
agreed that in future cases residents who are medically 
assessed as being of medium dependency could be 
considered for enhanced subvention, depending on 
their extenuating social circumstances. 
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CIVIL SERVICE
OFFICE OF THE REVENUE COMMISSIONERS
Dispute Over Bogus Non-Resident Account

I received a complaint from an individual who claimed 
that he had been identified falsely to the Revenue 
Commissioners (the Revenue) as the holder of a 
bogus non-resident account. The complainant claimed 
that he had confirmed to the Revenue that he did 
not have such an account and he was concerned 
that his identity had been confused with that of 
another account holder of the same name. He was 
also concerned that the matter was not being cleared 
up speedily and in the meantime his reputation and 
livelihood were threatened. He complained to me 
that the Revenue had refused to reveal the identity 
of the naming institution to him, denying him the 
opportunity to pursue the matter independently. 

The complainant had been identified as the holder 
of a bogus non-resident account by a financial 
institution, in response to investigations by the 
Revenue Commissioners into the use of bogus non-
resident accounts and specifically, in the course of 
initiatives aimed at identifying and recovering tax 
liabilities or ‘underlying tax’, which related to funds 
deposited in these accounts. In this phase of the 
investigation institutions were obliged, in accordance 
with High Court Orders, to supply to the Revenue 
the names and addresses of certain classes of taxpayers 
who may have been involved in tax evasion. One 
of the conditions of the High Court Orders was 
that customers should be advised in advance of the 
financial institution’s intentions to report the name in 
order to give the customer an opportunity to correct 
any errors. In this case, the complainant asserted that 
he had never received any such notification. In the 
absence of notification he was not in a position to 
identify or approach the institution to clear his name.

When I examined the case, the Revenue argued 
initially that they would be obliged to invoke 
additional statutory powers to enable them to 
revert to the naming institution in order to have its 
identity conveyed to the complainant, and that this 
would take some time to effect. However, following 
further investigations into the case the institution 
in question admitted that the complainant’s name 
had been forwarded in error to the Revenue. The 
Revenue subsequently informed the complainant 
that he had no liability in the matter. However, the 
complainant continued to assert his right to know 
the identity of the naming institution and I argued 
that the complainant should not be forced to institute 
legal action for this purpose, if other remedies were 
available to him. Arising from further communications 
with the Revenue, and in the context that the matter 
had been referred to my Office, the institution was 
persuaded to identify itself to the complainant. The 

complainant was satisfied that this would enable him to 
seek redress from the institution concerned.

DEPARTMENT OF AGRICULTURE AND FOOD
Farm Improvement Grant Refused

A farmer made a complaint to me that he had been 
unfairly refused a Farm Improvement Grant of 
€19,000 which had previously been approved by the 
Department of Agriculture and Food. This refusal, 
he claimed, had seriously affected his business and he 
considered that he should be paid the grant and should 
also be compensated for the potential earnings he 
would have gained had the grant been paid in the first 
instance.

In response to my enquiries, the Department told me 
that it had initially approved the grant on the basis 
of the information submitted but further information 
had come to light which led it to believe that a grant 
should not, in fact, be paid and it considered that it 
had a legitimate basis for reversing its initial approval. 
While accepting the points made by the Department 
at face value I also asked for the Department’s files. 
From these files it was clear that the Department 
initially had the information which would have 
allowed it to refuse the application but because of the 
interpretation made by the Department in considering 
the application, it was approved. Having obtained the 
approval, the farmer began work on the project. It 
was only at a later stage that the Department realised 
that he did not meet the criteria of the scheme and it 
withdrew its approval.

The withdrawal of the grant approval understandably 
came as a considerable shock to the farmer as he had 
been approved on the basis of the information he had 
submitted. The Department, for its part, in considering 
the complaint argued that while a legitimate 
expectation may possibly have been created by contacts 
between the farmer and officials of the Department, 
the simple fact was that the farmer was ineligible on 
closer scrutiny of his application.

It was clear to me that a legitimate expectation had 
been created which had led the applicant to carry 
out works in the belief that a grant was being paid. 
In view of the circumstances of the case I concluded 
that payment of the grant of €19,000 was warranted. 
However, I was not persuaded that there was a basis 
to offer additional compensation along with the grant.

The Department accepted my suggestion and the 
complainant was paid his grant.

DEPARTMENT OF EDUCATION AND SCIENCE
Enrolment Application Refused

A man complained to me on behalf of his son whose 
application for enrolment in a school was refused. 
The man had appealed the decision to refuse the 
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application for enrolment and the Appeals Committee 
upheld the appeal. However, the Secretary General of 
the Department of Education and Science effectively 
overruled the Appeals Committee’s decision. The net 
result of this was a continuance of the decision to 
refuse the application for enrolment. The complainant 
considered that, in doing so, he had exceeded his 
powers under Section 29 of the Education Act, 1998.
Section 29(7)(b) of the Act states that in a case where 
a complaint is upheld, the Secretary General may give 
such directions to the school Board of Management as 
appear to him (having regard to any recommendation 
made by the appeals committee) to be expedient 
for the purpose of remedying the matter which was 
the subject of the appeal and the Board shall act in 
accordance with such directions. In this case, the 
Secretary General used his discretionary powers 
to overrule the recommendations of the Appeals 
Committee and, in doing so, had decided that it 
would not be appropriate to direct the Board to enrol 
the complainant’s son in the school.

Having examined the complaint, I considered that the 
Secretary General had, in this case, misinterpreted 
the discretion granted to him by Section 29(7)(b) 
of the Education Act, 1998. I was of the view that 
his discretion should be limited to giving directions 
which set out the manner in which effect is to be 
given to the determination of the Appeals Committee. 
I concluded that the Secretary General may have 
exceeded his powers under the Act and that he 
may have based his decision on irrelevant grounds. I 
therefore asked him to review his decision in this case. 

As a result of my intervention, the Secretary 
General reversed his original decision and issued 
a direction to the school Board of Management to 
allow the complainant’s son to enrol in the school 
from September 2004. The outcome of this case has 
resulted in an important clarification of the powers 
of the Secretary General in dealing with appeals. It 
should also assist in enhancing the independence of 
the appeals structures established under the Education 
Act, 1998.

DEPARTMENT OF EDUCATION AND SCIENCE
Compensation for Loss of Purchasing Power

I received a complaint from a retired secondary 
school teacher regarding loss of purchasing power. 
The complainant held an honours degree and was a 
recognised secondary teacher from 1957 to 1998. 
However, he was not in receipt of an honours degree 
allowance during this time. The complainant applied 
for the appropriate arrears and eventually received 
payment in respect of the honours degree allowance 
in 2002, backdated to 1957. However, he considered 
that he should be entitled to compensation for loss of 
purchasing power. The complainant had written to the 
Department of Education and Science in this regard 
but did not receive a reply.

Having examined the background to this complaint, 
I requested the Department to review this case 
with a view to awarding appropriate redress to the 
complainant. In this regard, I referred to the guidelines 
on redress, issued in conjunction with the 2001 Annual 
Report of the Ombudsman which state that: 
 
 ‘Where refunds or payments of benefits have been delayed 

or withheld over an extended period of time as a result 
of an error, misinterpretation, oversight or other similar 
action on the part of a public body, the principle of 
redress, and good administrative practice demands that a 
general scheme of compensation should be in place to cater 
for the loss of purchasing power of the payments made.’ 

The Department advised me that, following legal 
advice, it agreed that compensation for loss of 
purchasing power should be made. It indicated that 
payment of this compensation would take account 
of inflation and would be linked to the consumer 
price index. The complainant was advised of this and 
the case was closed. Some 6 months later, I found 
it necessary to reopen this case as, despite several 
enquiries, the complainant had not yet received the 
payment from the Department. I regard the failure 
by a public body to honour a commitment made 
as serious maladministration. I therefore contacted 
the Department regarding the delay in honouring its 
commitment to make the payment of compensation 
for loss of purchasing power. Following my further 
intervention, the Department paid the complainant 
the sum of €46,513. This amount issued to the 
complainant in July 2004.

DEPARTMENT OF SOCIAL AND FAMILY AFFAIRS
Deserted Wife’s Allowance Refused

One-Parent Family Payment (OPFP) replaced a 
number of schemes, including Deserted Wife’s Benefit 
(DWB) and Lone Parents’ Allowance (LPA), in 1997. 
A person’s entitlement to OPFP ceases once they 
have no dependent child/children. However, a person 
in receipt of DWB may continue to be entitled to 
payment without a dependent child. In order to qualify 
for payment of DWB a woman had to prove that 
she had been deserted by her husband. She could be 
regarded as being deserted if her husband had, of his 
own volition left her, or his conduct resulted in her 
leaving him with just cause.

The complainant in this case applied for DWB 
in March 1995. She said that she supplied all 
the necessary documentation in support of her 
desertion by her husband which included evidence 
of her application to the Circuit Court for a Judicial 
Separation. However, having examined her application 
the Department wrote to her in September 1995 to 
request further details from her about her desertion. 
She claimed that she did not receive this letter.

In March 1996 the Society of St. Vincent De Paul 
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wrote to the Department enclosing evidence that the 
complainant’s husband had given an undertaking to 
the Circuit Court that he would stay away from the 
family home until the Judicial Separation application 
had been heard. This was subsequently granted in 
December 1996. The Society also asked for an up to 
date position with regard to the DWB application. 
On receipt of this information the Department 
commenced payment of LPA to the complainant. 
However, no details were furnished to the Society 
about the status of the DWB application.

The complainant subsequently learned in November 
2003 that, because her son would be 18 years of age 
that month, and was not in full-time education, he 
would no longer be regarded as a child dependant. 
Consequently, payment of her LPA (at that time it 
was called OPFP) was to cease. She contacted my 
Office at that stage.

In the course of my examination of the case I 
obtained the Department’s files. Having examined 
the files I put it to the Department that it appeared 
to me that the complainant had provided sufficient 
evidence at the appropriate time to support her 
claim of desertion by her husband. She had provided 
evidence of her application for a Judicial Separation, 
an undertaking by her husband to stay away from the 
family home and a copy of the Judicial Separation 
itself which was subsequently furnished by her to 
the Department. I also formed the view that simply 
awarding her LPA, rather than dealing with the 
specific enquiry concerning the status of her DWB 
application, could be regarded as contrary to fair or 
sound administration.

The Department agreed to review its decision and 
payment of DWB was put in place in November 
2004. Payment will continue until the complainant 
reaches pension age regardless of whether she has 
a dependent child or not, provided of course, she 
continues to satisfy the conditions for receipt of 
DWB. Appropriate arrears amounting to €4,269 
were also paid to the complainant as her claim was 
backdated to 1 June 1995 (three months after the 
date of desertion in accordance with the regulations 
governing the payment of DWB).

DEPARTMENT OF SOCIAL AND FAMILY AFFAIRS
Arrears of  Invalidity Pension Refused

A man complained to me that he had been awarded 
the wrong Social Welfare benefit by the Department 
of Social & Family Affairs.

In September 1996 he applied for, and was awarded, 
Disability Allowance (DA). This is a weekly allowance 
paid to people with a disability who are aged between 
16 and 66. The disability must be expected to last 
for at least one year. The allowance is subject to both 
medical suitability and a means test.

On his application form his incapacity was described 
by his GP as “Cerebral Palsy since birth”, the degree 
of the incapacity was said to be “severe” and would 
continue “indefinitely”. The application was examined 
by one of the Department’s Medical Assessors who 
determined that the man was incapable of work and 
recommended that he should not be referred again for 
medical examination.

Even though recipients of DA are deemed to 
be incapable of work they may, with the prior 
approval of the Department, take up employment 
of a rehabilitative nature or work on Community 
Employment Schemes. In this case the man engaged 
in various jobs of this nature, having received the 
required approval from the Department on each 
occasion. However, as DA is a means tested payment 
the income he received from those jobs resulted in his 
weekly welfare payment being reduced. 

In early November 2001, following the completion 
of a period working on a Community Employment 
Scheme, the man called into his local Citizens 
Information Centre (CIC) to look for assistance in 
having his DA restored to the maximum rate. At that 
stage the manager of the CIC, who had many dealings 
with the man over the years, made enquiries with the 
Department in order to check his insurance record as 
he believed he may have had a possible entitlement 
to Invalidity Pension (IP). This pension is a PRSI 
contribution based payment made to people who are 
permanently incapable of work because of illness or 
incapacity. This is not a means tested payment.

It came to light, following those enquiries, that 
the man had enough contributions paid to enable 
him to qualify for IP and, in fact, would have had 
sufficient contributions paid at the time he was 
originally awarded DA in September 1996.  In the 
circumstances, he applied for IP in November 2001 
and also applied for payment to be backdated to 
September 1996. The Department awarded him IP 
from the date of application in November 2001 but 
refused his application for arrears on the grounds 
it considered that, because he was employed while 
in receipt of DA, he was only entitled to IP from 
the date of application. He appealed the rejection to 
the Social Welfare Appeals Office (SWAO) but the 
Appeals Officer (AO) did not uphold the appeal on 
the basis that the man was in employment during 
the period in question. In the circumstances, the AO 
determined that he could not be regarded at the same 
time as having been permanently incapable of work.

During the course of my examination of the complaint 
I obtained the Department’s and the SWAO files. 
Having examined the matter it seemed to me that 
it would have been appropriate for the Department, 
when dealing with the application for DA at the 
initial stage in September 1996, to have explored the 
possibility that he may have qualified for IP. During 
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the processing of his DA application, his insurance 
record had been noted, and, given that he had the 
requisite number of contributions paid, it would 
have been evident that he satisfied the contribution 
conditions required in order to qualify for IP. In 
addition, while he was in receipt of DA, he had 
participated in a number of rehabilitative jobs for 
which exemptions from the Rules of Behaviour had 
been obviously granted to him. In this regard, I 
formed the view that because the Rules of Behaviour 
for both DA and IP were broadly similar, that it 
would be difficult to envisage that he would not have 
met the medical criteria for receipt of IP at the time.

As the man’s case had been the subject of an appeal 
to the SWAO I asked the AO to re-examine the 
matter. The AO accepted my findings and agreed 
to review his decision. He subsequently asked the 
Department to backdate the award of IP to September 
1996. As a consequence, the man was awarded 
an arrears payment amounting to €12,070. A 
compensatory payment of €1,123 was also issued to 
him to take account of the loss of purchasing power 
involved in the award of arrears.

LOCAL AUTHORITIES

GALWAY COUNTY COUNCIL
Planning Objection Rejected

I received a complaint against Galway County Council 
in connection with its refusal to accept a third party 
objection to a planning application.

Galway County Council received and validated a 
planning application on 27 June 2003. Under Articles 
18(1)(e) and 29(1)(a) of the 2001 Planning and 
Development Regulations, the last day for making any 
submissions or observations on the planning application 
was therefore Thursday, 31 July 2003. This happened 
to coincide with the Galway Races.

My complainant attempted to lodge an objection to 
the planning application on 31 July 2003 but the 
Council offices were closed when he arrived. The 
complainant then tried to lodge the submission the 
next day but he was refused as the valid period 
for receipt of objections had expired the previous 
day. When I took up this issue with the Council, it 
confirmed that, having regard to the Regulations, the 
last date for receipt of observations in this case was 
31 July 2003. The Council pointed out that; “the 
offices remained open during restricted hours only 
on 30th and 31st July, the offices were opened on 
both those days and submissions or observations were 
possible during the requisite of those days.”  

The Council told my Office that advance notice of the 
restricted opening hours during the two days of Race 
Week was given in the following way:

a)  a notice was affixed to the Council’s   
 headquarters, and

b)  notices were published in newspapers circulating  
 throughout the County.

Finally, the Council told my Office that, whilst it 
regretted that it could not accept the complainant’s 
submission, it was satisfied that it met its obligations 
fully under the relevant planning codes.

Having considered the Council’s initial response, my 
Office was not entirely satisfied with its position. I 
drew the Council’s attention to the fact that the 2001 
Planning Regulations came into force on 21 March 
2001 and they replaced the 1994 Local Government 
(Planning and Development) Regulations. My Office 
pointed out that, under the 1994 Regulations, there 
was no deadline for making submissions or observations 
by third parties on planning applications. This is 
because, prior to 21 March 2001, an observation on 
a planning application could be made at any time up 
to the date of the decision by the Council on the 
application. 

It is a tradition that Galway County Council offices are 
closed for a period during the Galway Races. 

In the past, under the 1994 Regulations, this did not 
pose a problem for third party planning objectors 
as they could submit an objection to a planning 
application at any time up to the time the planning 
authority made a decision on the application. In 
addition, under the old regime, they could make an 
appeal to An Bord Pleanála, the independent planning 
appeals board, without having first submitted an 
objection to the County Council.  

The Council made the point that its offices were 
open on both 30 and 31 July 2003 and that it was 
possible to lodge submissions on those days. My Office 
accepted that this was true to some extent given that 
the offices were open until 11am each day. However, 
my Office noted that the Site Notice for this planning 
application indicated that the Council offices would 
be open during the period 9am to 4pm, Monday to 
Friday (except Public Holidays). In the circumstances, 
I considered that my complainant could not be 
faulted for assuming that it was reasonable for him to 
approach the Council offices after 11am on Thursday 
31 July 2003 and lodge his objection, within the 
statutory deadline. This is because 31 July 2003 was 
not a Public Holiday and my complainant approached 
the offices during the normal working hours, as 
specified on the Site Notice.

In summary, I took the view that my complainant, as 
a third party objector, could not lodge his submission 
within the five week period, because the Council 
offices were closed when he called. As a result he lost 
out on his statutory opportunity of appeal to An Bord 
Pleanála. In addition, having regard to Article 29(3) 
of the Planning and Development Regulations, 2001, 
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his objection to the planning application was not 
entertained by the Council.  

The core issue in this case was that the introduction 
of the five week deadline, under the 2001 Planning 
and Development Regulations, presented the Council 
with a difficulty which it did not have to deal with 
under the previous Regulations. 

It appears that the Council did not foresee this 
difficulty or make alternative arrangements, during 
Race Week, to cater for the receipt of statutorily 
imposed, time critical planning documentation. As a 
result, my Office took the view that the complainant 
was adversely affected and lost his statutory right to 
lodge an objection to the planning application and, as 
a consequence, he was deprived of the opportunity to 
lodge an appeal with An Bord Pleanála, if he had so 
wished.

In the circumstances, I asked the Council to review its 
handling of the case. In addition, I asked the Council 
to outline the procedures it proposed to introduce 
to ensure that a similar situation would not occur in 
future. 

In response the Council agreed that any public notices 
in newspapers or otherwise relating to the closure 
of County Hall during Race Week will include the 
following: 

 “In the event of any member of the public making any 
observations or submissions in relation to the Council’s 
Statutory functions notably planning applications, please 
note that such observations or submissions may be placed 
in the post box located beside the main entrance to 
County Hall and such observations or submissions will be 
deemed to have been received on that day.”

In addition, the Council agreed to offer €200, on a 
without prejudice basis and as a gesture of goodwill, 
to my complainant given that he was not able to 
lodge his objection to the proposed development when 
he called to the Council Offices on 31 July 2003.

I was satisfied that the Council’s response was 
reasonable. In coming to this conclusion, I had regard 
to the fact that the Council immediately revised its 
procedures once it became aware of the problem and 
offered redress to my complainant. 

DUBLIN CITY COUNCIL 
Misleading Signs Lead to Parking Fine

I received a complaint against Dublin City Council 
from a motorist about a parking fine issued by the 
Council. The man had appealed the case but was 
dissatisfied with the outcome.

He parked his car under a “No Parking” sign at 16.40 
on a Saturday. The sign clearly stated that the “No 
Parking” order was enforceable between the hours of 

10.00 and 16.00 Mondays to Saturdays. His car was 
clamped and removed and he was obliged to pay a fine 
of €80 before he could get it back. He was fined for 
“Parking on Clearway”. In this regard a Clearway Sign 
at another location on the same street indicated that 
the clearway was enforceable between the hours 07.00 
and 10.00 and 16.00 and 19.00 Monday to Saturday. 
In essence the two signs contradicted each other. 
The complainant wrote to the Council expressing 
dissatisfaction and submitted photographic evidence to 
support his contention that he was entitled to park, in 
accordance with the sign on the traffic pole.  

Control Plus (the clamping company) wrote to him 
expressing its satisfaction with the street signage 
and refused to overturn its original decision. He 
subsequently appealed the fine and requested 
reimbursement of all his expenses, which included 
the €80 fine plus €50 photographic expenses. The 
Council wrote to him and stated that the Appeals 
Officer found that a refund was not payable because 
the car was unlawfully parked on the clearway and 
stated that the street signage in the area was adequate. 
Following receipt of this letter, the man wrote to me.    

I received a report from Dublin City Council which 
stated that as the car was parked on a clearway, it 
contravened Article 40 of the Road Traffic (Traffic and 
Parking) Regulations, 1997. Article 40 states that the 
clearway restriction:
 
 “shall apply notwithstanding any indication to the 

contrary given by means of another traffic sign.”

The report acknowledged that the location where the 
complainant had parked allows loading and unloading 
between the hours of 10.00 hours and 16.00, but said 
that after 16.00 the street is a clearway.  In essence, 
Article 40 gives a clearway sign dominance over any 
other signs in the same street.

The Council accepted that the absence of a clearway 
sign on the particular traffic pole under which the 
complainant parked may have given him the impression 
that it was permissible to park at that location. In 
recognition of  this the Council agreed to refund 
him the full €130 to cover the clamping charge 
and the expenses he incurred. The Council also said 
it would arrange to have the particular traffic pole 
fitted with a clearway plate. This brought the matter 
to a satisfactory conclusion and should also ensure 
that the parking signs at the location will not cause 
misunderstandings in future.

NORTH TIPPERARY COUNTY COUNCIL 
Improper Use of Statutory Powers

I received a complaint against North Tipperary County 
Council regarding the seizure and sale of private 
property, which belonged to a third party, from a 
hotel under the Local Government Act, 1941 following 
the non-payment of rates by the hotel proprietor.
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The rates, including arrears, amounting to £13,612  
were due to the Council in May 2001 from the hotel. 
Despite the Council’s efforts, over a long period, 
to recover the rates through the normal statutory 
procedures, the hotel failed to make any significant 
payments. Accordingly, the hotel was advised that 
the Council intended to pursue collection of the full 
amount through the procedures available to it under 
legislation. The hotel was put on notice that the 
Council proposed to proceed to levy the rates by 
distress.

As the rates were not paid by the due date, the 
occupier was served with a notice, under Section 
59(2) of the Local Government Act, 1941, advising 
him that if the outstanding rates were not paid within 
14 days, it was the Council’s intention to levy the 
amount in question under the 1941 Act. As the 
occupier did not respond, the Council proceeded to 
seize goods from the hotel on 3 July 2001. Some 
of the goods seized belonged to my complainant, an 
innocent third party, and not the hotel proprietor. 
These included a pool table, a pinball machine, a twin 
sit-down motor bike video game and two upright 
video games. The complainant estimated the net book 
value of these goods at between €5,000 and €7,000.

These goods were later sold at auction by the Council 
on 19 July 2001 despite the fact that the complainant 
had advised the Council, by phone on 18 July and, 
by fax on 19 July 2001, prior to the auction, that 
he, and not the hotel, was the legal owner of the 
property.

The Council informed me that the relevant legislation 
clearly allows for the seizure of any goods found on 
the premises, whether owned by the occupier or not. 
It also pointed out that it acted within its rights to sell 
any property seized from the premises and that any 
grievance of a third party should be taken up with the 
occupier of the property. Finally, the Council advised 
me that if it was to distinguish between property 
actually owned by the ratepayer and that owned by 
third parties, the situation would disintegrate into a 
practical and legal mess, rendering the whole action 
ineffective.

It is my understanding that Section 59 of the Local 
Government Act, 1941 is not widely used by local 
authorities, but when used, it is extremely effective 
in achieving collection. It is clear that the Council 
is empowered, if the due date for payment is not 
met, to levy the sum, together with costs, by the 
distress and sale of any goods (whether belonging to 
the person liable or to anyone else) found on the 
premises. Under the legislation, where the goods of 
a person, other than the defaulter, are seized on the 
premises of the defaulter, the true owner of the goods 
so seized may claim indemnity from the defaulter.

At the outset, it has to be said that the Council has 
the statutory powers to seize and sell goods under 

the relevant legislation and it followed the required 
statutory procedures in this case. Notwithstanding this I 
had a concern that the Council’s actions caused distress 
to a third party, who was completely innocent and 
simply, by chance, had his property on the premises 
when the Council called to impound goods. However, 
my main concern was that the Council, knowing 
the goods belonged to a third party, proceeded to 
sell them. I was particularly concerned about the 
Council’s apparent abuse of its power in relation to 
the complainant’s property and the Council’s failure to 
return the goods when advised they did not belong to 
the hotel proprietor. 

The Council’s claim, that the complainant’s only 
recourse was to pursue the proprietor for his loss, 
was unacceptable to me. I considered that, given 
that the Council, with all its resources, failed to 
secure legitimate payment from the hotel proprietor, 
the likelihood of a private individual, with limited 
resources, being successful using this route was 
rather remote. However, the core issue, from my 
perspective, was that the Council had notice, in 
writing, regarding the ownership of the property, 
prior to the commencement of the auction and it still 
proceeded with the sale of the complainant’s goods. 

In this regard, the Ombudsman’s Guide to Standards of 
Best Practice for Public Servants states, inter alia, that:

Dealing “fairly” with people means -

 g accepting that rules and regulations, while   
 important in ensuring fairness, should not be   
 applied so rigidly or inflexibly as to create   
 inequity;

  g avoiding penalties which are out of proportion  
 to what is necessary to ensure compliance with  
 the rules.

I was also concerned about the use of the draconian 
power of seizing third party goods. These powers do 
not even exist in legislation relating to the powers 
of the Revenue Commissioners. With the exception 
of cases of co-ownership, the Sheriff is not normally 
entitled to seize property which belongs in whole or 
in part to persons other than the execution debtor. 
Where property is seized by the Sheriff and it 
subsequently transpires that the property was owned by 
a third party, the Sheriff may be liable in damages to 
that third party for conversion.

I did not accept the Council’s comments about 
rendering the whole action ineffective if the Council 
was to distinguish between the property of the 
owner and that of a third party. This view is based 
on the observed experience of the Revenue Sheriff. 
Furthermore, I felt that the manner in which the 
Council exercised its discretionary power in proceeding 
to sell the complainant’s property was an abuse of 
power amounting to maladministration for which 
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redress should be offered. I advised that the level 
of redress was a matter for the Council, however, 
I indicated that that it should, at least, off-set the 
impact the Council’s actions had on the complainant.

The Council reviewed the case and it indicated that it 
was willing to pass on the full proceeds of the sale of 
the goods at auction, amounting to €1,637.96, to the 
complainant on a without prejudice basis in order to 
finalise the matter.

I noted that the complainant had made contact with 
the Council on a number of occasions by phone prior 
to the auction. This should have put the Council 
on notice that there was a potential problem and, 
arguably, it may not have been fair and reasonable 
to proceed in any event to dispose of the goods 
at auction when the Council was aware that the 
complainant was claiming ownership of the goods. I 
asked the Council to reconsider the level of redress 
it was prepared to offer. The Council finally agreed 
to make a payment of €5,000 to the complainant on 
a without prejudice basis, to provide for his financial 
loss. This offer was acceptable to me and to the 
complainant.

TIPPERARY TOWN COUNCIL  
Housing Application Refused

A single man complained to me that he had been 
refused housing by Tipperary Town Council.

When I took up the matter with the Council it 
advised me that it was not in a position to provide 
housing for single people because the demand for 
housing from families, lone parents and elderly people 
constantly exceeded the Council’s available housing 
units. In this regard, the Council indicated that it did 
not include young, single people with no dependants 
on its approved Housing List.

I was not happy with this situation. I drew the 
Council’s attention to the fact that it had a statutory 
duty to provide housing accommodation to persons 
in its administrative area who are (a) in need of 
accommodation and (b) unable to provide such 
accommodation from their own resources. This is 
provided for in Section 60(3)(c) of the Housing 
Act, 1966. From my examination of the relevant 
legislation, I took the view that anyone qualifying 
under the above criteria, having first been assessed 
and approved by the Medical Officer, is then eligible, 
having regard to the Council’s Scheme of Letting 
Priorities, to be placed on the Council’s approved 
Housing List.

In this particular case, the young man 
 g had applied for housing, 
 g was assessed by the Medical Officer,
 g was deemed to be in need of housing, and 
 g was recommended for re-housing. 

Following this, all things being equal, I tended to the 
view that the young man should have been placed on 
the Council’s Housing List and in accordance with the 
Council’s Scheme of Letting Priorities, in a manner 
similar to all other housing applicants.

I was not happy that the Council had adopted a policy 
of refusing to place single people with no dependants 
on its approved Housing List. It appeared to me that 
this policy was unfair and may also be contrary to the 
provisions of the Equal Status Act, 2000. 

I am of the view that it should be the aim of a 
Council’s Scheme of Letting Priorities to promote 
equality of opportunity in getting access to local 
authority housing, based on relative housing needs. I 
consider that a Council’s available housing stock should 
be let to the person in greatest need and no category 
of needy person, for example, single people without 
dependants, should be excluded from consideration 
for housing, thereby leaving them at a permanent 
disadvantage vis-à-vis other categories. By excluding 
single persons with no dependants from placement 
on the Council’s Housing List, it puts them at such a 
disadvantage.

In the circumstances, I asked the Council to review 
its handling of the case, and other similar cases. In 
response the Council, along with the South Tipperary 
Group of Local Authorities, adopted a new housing 
policy in relation to lone applicants. It confirmed 
that all single applicants, with no dependants, who 
had applied for housing to the Council would be 
reviewed. In addition, it agreed to review its current 
house building programme to accommodate such lone 
applicants. Subsequently, the Council advised me that 
the young man in question had been approved for 
housing in a one bedroom house.

Despite my concerns about the Council’s housing 
policy, I was pleased to see that as soon as the defects 
were brought to its attention, it took positive action to 
resolve an identified area of inequality. I would like to 
take this opportunity to compliment the Town Council 
and its staff for the speed and efficient manner in 
which it tackled the issues which this case highlighted. 
I would encourage other local authorities to adopt a 
similar pro-active stance to issues which are highlighted 
by my Office from time to time.

WEXFORD  COUNTY  COUNCIL 
Planning Administration Procedures Amended

I received a complaint against Wexford County Council 
concerning the adequacy of the information it provided 
to a man who wished to object to An Bord Pleanála 
regarding a planning decision made by the Council.

He lodged an objection to a planning application and 
when permission for the development was granted by 
the Council, he lodged an appeal to An Bord Pleanála 
(ABP). ABP rejected his appeal as invalid as he had 
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omitted to enclose the receipt received from the 
Council as proof that he had previously submitted an 
objection. The explanatory notes provided to him by 
the Council, when informing him of its decision on 
the planning application, listed the items which should 
accompany an appeal to ABP, but did not mention 
the requirement to include the acknowledgement slip 
issued by the Council.

The Council confirmed to me that an objection had 
been lodged and the relevant fee paid. It informed 
me that a letter issued to the objector acknowledging 
receipt of the objection and advising him that the 
letter and receipt should be retained as they would be 
needed in the event of an appeal to ABP. The Council 
subsequently notified the objector of the decision on 
the planning application and took the view that he 
already had been advised that the acknowledgement 
and receipt of objection would be required in the 
event of his lodging an appeal to ABP. 

I accepted that the Council had indeed notified 
the objector, as stated. However, I considered 
that the explanatory notes issued by the Council, 
which included a checklist of items to be included 
in an appeal to ABP, should also include the 
acknowledgement receipt in this list. I asked the 
Council to review its forms and procedures in this 
area. 

Wexford County Council responded by amending 
its explanatory notes and its letter of notification of 
planning decisions. As a result of this complaint and 
the co-operation of the Council, I am satisfied that 
there is now less possibility of confusion and the 
outcome will assist in bringing further clarity to the 
planning process.

During the year I also dealt with a complaint against 
Laois County Council which raised similar issues 
but in this particular case the Council had failed 
to notify the complainants, at any stage, of the 
importance of submitting the acknowledgement receipt 
with their appeal to ABP. The complainants also 
raised questions about the adequacy of the information 
provided regarding the fees payable which, they 
alleged, resulted in their submitting an incorrect fee in 
respect of their appeal. As a result of my intervention, 
the Council agreed to amend its forms and notification 
procedures and it also agreed to make a payment 
of €250 as redress for its failure to notify the 
complainants of the full details of the appeals process 
to ABP. 

HEALTH BOARDS

MIDLAND HEALTH BOARD
Application for  Domiciliary Care Allowance Refused

I received a complaint from a mother of three 
children all of whom suffered from learning difficulties 

and speech disorders, and for whom the Domiciliary 
Care Allowance (DCA) had been refused by the 
Midland Health Board on medical grounds. One of 
the children also suffered from Attention Deficit 
Hyperactive Disorder (ADHD) together with Gross 
Motor Dyspraxia. The woman complained to me about 
the lack of support services which had been promised 
by the Board, but not provided, to enable her to cope 
with the children.

I requested a review of the decision to refuse the 
payment of DCA to the child who suffered from 
a range of conditions including ADHD. DCA is an 
allowance payable in respect of children who are 
so severely physically or mentally disabled that they 
require care and attention which is considerably in 
excess of that normally required by a child of the 
same age. In refusing to pay the allowance to two of 
the complainant’s children, the Board explained that 
it had been refused on the grounds that they were 
not so severely or physically disabled so as to warrant 
payment of the allowance. However, in reviewing the 
third application, it agreed that this child who had a 
number of conditions which, taken together, would 
allow her to be deemed medically eligible. The Board 
approved the payment of DCA for this child and back-
dated the arrears to her second birthday.

I was concerned, however, that this mother had 
insufficient support to enable her to cope with her 
children, and requested the Board to examine this 
aspect of the complaint. The Board responded by 
appointing a social worker to the family who would be 
available to assist them to communicate the children’s 
needs to the Speech and Language Therapy and 
Occupational Therapy Departments. A Family Support 
Worker was also allocated to the family to assist the 
children with their homework which had been a major 
area of concern for the complainant. I was pleased 
to subsequently receive a call from the complainant 
indicating that these initiatives had greatly benefited her 
family.

NORTHERN AREA HEALTH BOARD 
Dispute Over Scope of Nursing Home Subvention

I received a letter from a woman whose late mother, 
a medical card holder, had been a patient in a private 
nursing home from 1993 until 1998. The complaint 
was that, even though the woman’s late mother 
was in receipt of nursing home subvention from the 
Northern Area Health Board, the woman and other 
family members had to pay for incontinence wear for 
her during this period which caused them financial 
hardship.

The Nursing Home Regulations 1993 (Article 16.2- 
Services covered by subvention) refers to a “service 
which is considered to be essential to the maintenance 
of a person in a nursing home and common practice 
in most nursing homes shall include bed and board, 
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nursing care appropriate to the level of dependency 
of the person, incontinence wear and bedding, 
laundry service and aids and appliances necessary 
to assist a dependent person with activities of daily 
living.” Under the legislation, therefore, incontinence 
wear should be supplied to all patients in receipt of 
subvention from the health board and resident in a 
private nursing home. In addition, I was aware that 
the Minister for Health and Children had issued a 
request to health boards in February 2001 that they 
ensure that medical card holders in private nursing 
homes retain their eligibility for incontinence wear 
under the GMS Scheme, and that all medical card 
holders in receipt of subvention be supplied with 
incontinence wear on the same basis as if they were 
living in the community.

I asked the Board to review this case in light of the 
Nursing Home Regulations, 1993 and the Minister’s 
request and the Board agreed to reimburse the woman 
a total of €2,628 in respect of incontinence wear 
costs.

NORTH EASTERN HEALTH BOARD 
Entitlement to Nursing Home Subvention Refused

I was approached by the son of an elderly woman 
who had been refused nursing home subvention by 
the North Eastern Health Board on the grounds that 
it had insufficient funding to pay the subvention. 
The elderly woman, along with several other elderly 
applicants, had been placed on the Board’s waiting 
list, pending availability of additional resources. I 
contacted the Board emphasising that the non-payment 
of nursing home subvention, which is a statutory 
entitlement, was causing severe financial hardship to 
this woman and her family, as it meant that they had 
to bear full nursing home costs themselves. Following 
my intervention, the Board pressed for and received 
additional funding from the Department of Health and 
Children, but this additional funding (€52,000) only 
allowed the elderly woman and the other applicants 
on the waiting list to receive nursing home subvention 
from a current date, with no prospect of arrears to 
which I considered they had an entitlement

The Nursing Home Regulations provide that a “Health 
Board shall inform the applicant in writing within 
eight weeks of the receipt of the application, or, if 
all the information sought has not been provided with 
the application, within eight weeks of the receipt of 
the information requested, of its decision whether or 
not to pay a subvention to the person to whom the 
application refers and the amount of any subvention to 
be paid.” 

Some health boards interpreted this provision as 
permission to withhold nursing home subvention 
for an eight week period following receipt of an 
application. However, I interpret the legislation to 
mean that health boards are allowed an eight week 

timeframe to determine an application, and once 
the assessment has been completed, nursing home 
subvention is payable from the date of application (or 
from the date the person is admitted to the nursing 
home, whichever is the later).

In this particular case, I asked the Board to review 
the application with a view to paying arrears to the 
date the elderly woman applied for nursing home 
subvention. The outcome was that the Board did agree 
to pay arrears not only to my complainant, but to the 
other eighteen applicants from the Cavan/Monaghan 
area whose subvention arrears had also been withheld. 
The cost of the arrears amounted to €34,000. 

NORTH WESTERN HEALTH BOARD
Complaint Over Inadequate Service

I was contacted by a woman whose husband, a 
medical card holder, had been discharged recently 
from hospital. Her husband subsequently became ill 
again, and the woman endeavoured to contact her 
husband’s G.P. with a view to having him carry out a 
home visit. Unfortunately, the G.P. was away and the 
woman experienced considerable difficulty in making 
contact with the Locum on his mobile phone. When 
she did eventually contact the Locum and explained 
her husband’s condition, he refused to do a house visit. 
Instead, he advised the woman over the phone as to 
what she might administer to her husband in order to 
relieve his condition. However, the woman continued 
to have concerns regarding her husband and took it 
upon herself to bring him back to hospital where he 
was readmitted and treated.

The woman subsequently made a complaint to the 
North Western Health Board but it was reluctant to 
deal with the issue and referred her to the Medical 
Council. This is the body which deals with clinical 
complaints against members of the medical profession. 
Rather than approaching the Medical Council the 
woman wrote to me outlining her complaint, as she 
felt that the Board should have been able to deal with 
it. I agreed with the complainant and took the view 
that, since her husband was a medical card holder, 
and the G.P. held a contract with the Board, it should 
have examined the complaint in the first instance. 
I asked the Board to arrange a meeting which was 
attended by the Locum, the complainant and the Board 
and during which the woman articulated the difficulties 
and concerns which she had regarding the service. This 
meeting allowed the parties to discuss the matter in 
a dignified and positive way. The Locum apologised 
and he offered to put his apology in writing to the 
complainant. 

I was especially pleased that the matter could be 
resolved without reference to the Medical Council 
particularly since I viewed the difficulties in this case as 
being administrative in nature.
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BUSINESS PLANNING 
ACTIVITY IN 2004
Case Management
We completed 2,090 cases in 2004 and dealt with 
8,774 enquiries. In terms of case numbers, our main 
focus in 2004 was to reduce the number of cases 
on hands. While all cases on hand are active, setting 
targets does help to ensure constant attention to early 
completion times and a disciplined approach to case 
management.

The year opened with 814 cases on hand, of which 
167 were open for more than 52 weeks and at year 
end, 788 cases were on hand, of which 173 were 
open for more than 52 weeks. The outturn fell 
somewhat short of the targets of 755 and 135 cases, 
respectively. There were some outstanding results 
against targets in some sections of the Office and 
while all staff worked very hard to achieve the targets, 
the overall shortfall arose mainly due to unavoidable 
delays in filling some vacancies and other temporary 
shortages in staff resources.

Throughout 2004 we continued to sample individual 
complaint files by reference to a set of agreed 
quality indicators (e.g., time taken to acknowledge 
a complaint, keeping the complainant informed of 
progress, communicating clearly and simply etc.). 
A group of caseworkers with an independent chair, 
known as the Review Group on Case Quality was 
established. It reports to the Management Advisory 
Committee on the extent to which the quality 
indicators have been met in individual complaint files 
sampled.  

Client Service Charter
A draft Client Service Charter - setting out the 
standards expected in dealing with people who use 
the services of the Office of the Ombudsman - was 
developed and will be published following consultation 
with clients and staff.

It is also planned to engage outside expertise to 
conduct qualitative and quantitative surveys of 
complaintant satisfaction levels with the services 
delivered by the Office and to report on the findings 
by the end of 2005.

Relations with Public Bodies within Remit
During the year, I continued to engage with agencies 
in the health service and to assist them in developing 
better quality decision making in the delivery of their 
services to the public. My staff arranged seminars 
with key staff in the areas managed by the former 
South Eastern and North Eastern Health Boards. 
These seminars concentrated on the issues which are 
important to me in the examination of complaints, 
e.g. principles of good administration, standards of 

best practice for public servants and the management 
of complaints. In addition, my staff also engaged 
in the same vein with particular groups within the 
health service e.g. Senior Area Medical Officers and 
Clinical Risk Managers. The emphasis in all of these 
interactions is always positive rather than negative 
i.e. how to improve the quality of the health services 
delivered. 

During the year I met with the County Managers of 
the Midland Region and subsequently, Westmeath 
County Council hosted a very successful half day 
seminar involving staff of my Office and staff of the 
local authorities of the Midland Region. It has been the 
policy of the Office in recent years actively to engage 
with local authorities by way of regional seminars in 
order to improve relations generally, and to increase 
their understanding of how to provide a better quality 
service both to my Office and to the general public.

One of my senior staff met with the Human 
Resources/Corporate Affairs Sub-Committee of the 
County and City Managers Association to explore ways 
of improving standards of administration across all local 
authorities by communicating best practice examples 
arising from Ombudsman experience. Having agreed to 
participate in a liaison group comprising staff from my 
Office and representatives from local authorities, I look 
forward to achieving further progress in this area in 
co-operation with local authorities.  

More generally, my Office has been looking at new 
ways of increasing the level of feedback that it gives 
to public bodies. I do acknowledge that many public 
bodies take their accountability responsibilities very 
seriously and some (albeit a small number) publish in 
their annual report, details of complaints made to the 
Ombudsman and the outcome of those complaints. All 
public bodies carefully monitor references to them in 
my annual reports, in relation to cases, statistics and 
otherwise.

In the main, public bodies co-operate with my Office 
and demonstrate a very high compliance rate with our 
suggestions and recommendations. But it is important 
that public bodies seriously evaluate, over time, 
the outcomes of individual complaints against their 
organisation and they need to be proactive in looking 
for underlying trends in all complaints against them 
and using these trends to effect improvements to their 
services.

My Office has frequently pointed out that the emphasis 
in recent years on quality customer service action plans 
and charters is very welcome and has helped to focus 
attention on the importance of high quality service 
delivery. But they do concentrate principally on the 
achievement of customer service standards and less so 
on one of the core public service values viz., fairness 
and equity in how services are delivered. It is this 
latter area which is of primary concern to my Office 
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and the common thread running through the majority 
of complaints that we receive.

Arising from complaint outcomes my Office provides 
guidance to public bodies on standards of best 
practice, internal complaints systems, the provision of 
redress and by conducting seminars on good complaint 
handling. I now see the opportunity to develop this 
function even further by highlighting issues for the 
attention of individual public bodies, based on our 
experience over the years of examining complaints 
from those bodies. My approach will be to focus on 
the extent to which the public body is delivering fair, 
efficient and effective services to its clients.

The benefits of this approach is that it would assist 
public bodies in the preparation of their statements 
of strategy, business plans and customer charters. It 
would also help to embed the concepts of fairness 
and administrative accountability and enhance their 
importance vis-à-vis financial accountability.
 
My objective will be to focus not just on a public 
body’s failings but also on good positive behaviour. 
Examples of good or poor complaint handling by the 
body itself might be cited as well as issues such as 
persistent recurring complaints of the same type and 
failure by the public body to give reasons or clear 
explanations for its decisions to its clients. Also of 
relevance would be patterns of recurring complaints 
which arise because of legislative defects, absence of 
legislation, structural or procedural shortcomings or 
failure to provided adequate resources. 

Issues for the attention of a public body will be 
included in a written report which ideally the Office 
will present to senior managers and other relevant 
staff at a seminar hosted by the public body.

I intend to produce no more than one or two such 
reports each year. My first report will cover the 
Health Service Executive (HSE). It seems particularly 
appropriate that the HSE should be the subject of 
my first report given that it is a new body with new 
structures but, nevertheless, facing old issues, many of 
which have come to the attention of my Office over 
the years.

I intend to present my report to the HSE during 2005 
and it will cover the following areas:

g the main issues of concern in the health services 
from the Ombudsman’s perspective;

g lessons to be learned from cases handled in the 
past, and 

g guidance on principles of best practice in aspects 
of health service administration.

Internal Customer Service 
Among the projects undertaken by working groups 

drawn from middle management grades in the Office 
was a survey of internal customer service standards. 
Arising from this, the group proposed a set of 
principles to govern dealings between staff themselves 
- covering such areas as courtesy and timeliness in 
dealing with colleagues whether in meetings, phone 
calls or email. This Internal Customer Service Protocol 
will now be considered by both the management and 
partnership committees. 

Induction Training
Following on from the recommendations of an Office 
Working Group which formulated a Framework 
for Induction Training a comprehensive range of 
generic and section level induction training modules 
was drawn up during 2004. A pilot run of the full 
induction training programme was carried out in late 
2004 in relation to staff who had recently arrived in 
the Office. A feedback survey was carried out with 
the participants. The results were very positive and 
suggestions for improvement to the package will be 
implemented in the case of future new entrants. It is 
expected that the application of the formal induction 
process will ensure that, in future, new staff will be 
quickly and smoothly assimilated into the organisation.

Gender Equality
A Gender Equality Group monitors the Office’s gender 
balance targets and the factors that may influence the 
achievement of these targets such as:

g staff participation in promotional competitions;
g training and development initiatives;
g the gender make-up of interview boards for 

internal/interdepartmental competitions;
g the take up of family friendly (Work/Life 

Balance) initiatives (flexitime, worksharing, 
termtime, career breaks);

g the distribution of men and women across the 
sections of the Office.

It reports on these issues to the Management Advisory 
Committee on a quarterly basis. The Group also 
gender proofs relevant new Office policies, promotes 
awareness of gender equality and work/life balance and 
monitors the Office’s gender targets applying to grades 
at Executive Officer and above.

Rewards and Motivation 
Arising from a report prepared by an Office middle 
management group on rewards and motivation, a 
number of priority areas were identified for follow up 
action. Staff throughout the Office were consulted as 
part of the report preparation process with a view to 
establishing which aspects of their jobs and the Office’s 
activities they regarded as rewards and which aspects 
they viewed as motivational. The organisation’s goal is 
to ensure that staff are as highly motivated as possible 
which, in turn, helps to ensure a productive, efficient 
and professional service for all our clients. One of 
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the ways of facilitating motivation is to reward and 
recognise high levels of individual performance. Within 
the constraints of public pay policy generally, the 
Office is looking at how existing practices might be 
improved. The areas identified for priority attention 
include; merit awards, attendance on regional visits, 
performance management and guidelines for internal 
promotion. Good progress was made on these issues 
in 2004. The survey also highlighted that staff were 
highly motivated by the nature of the Office’s work. 
This encouraging result offers opportunities to develop 
individual personal excellence and new ways of dealing 
with challenging complainants.

Training and Development Strategy
A Training and Development Strategy for 2005-2007 
was formally adopted by both the Management and 
Partnership Committees in the Office. The strategy 
provides a framework of principles, needs and 
priorities, standards and evaluation, implementation 
arrangements and responsibilities, together with targets 
and indicators by which the training and development 
of staff will be progressed during the period.

Better Financial Management and Accountability 
A modern financial management system with 
accrual accounting has been installed in the Office. 
The system provides a framework for the future 
development of management information and output 
measures in order to support better management of 
resources. In this regard, a Performance Indicators 
Group has been established, the aim of which is to 
develop performance indicators which are aligned with 
the high level goals set out in the Office’s Statement 
of Strategy 2004 - 2006. 

All the recommendation of the Report of the Working 
Group on the Accountability of Secretaries General 
and Accounting Officers (known as the Mullarkey 
Report) have been implemented including the setting 
up of an Audit Committee which includes a number 
of external members. While the Office has always had 
an internal audit function, the new Audit Committee 
structure has brought more openness to the process 
and facilitated access to external expert opinion. 
The Committee sees its primary role as providing 
support to the Accounting Officer (i.e. the Director 
General of the Office) who has responsibility for the 
proper management of the resources of the Office. A 
Financial Risk Register has been compiled and work is 
well underway to complete the Register by including 
non-financial risks also.

Website Upgrades
During 2004 the Offices of the Ombudsman, 
Information Commissioner, and the Standards in 
Public Office Commission Secretariat undertook 
a review of each Office’s website with a view to 
ensuring that it meets the needs of its clients. Arising 
out of this review it is intended to undertake a re-
design of each website so as to enable it to deliver 

improved access for all users and provide an enhanced 
service for clients. Tenders have been invited for the 
re-design and development of the three websites and it 
is intended to launch the re-designed websites in late 
2005.

The Official Languages Act 2003
Based on complaints received, my Office has been 
concerned for many years about the availability of 
services in Irish from public bodies and about the need 
to meet adequately the language rights of those who 
choose to use Irish in their dealings with the public 
service. Arising from our involvement with these 
complaints, the Office suggested on several occasions 
(see, for example, our Annual Reports for 1996 
and 1998) that there was a need for a Language Act 
which would give recognition in statute law to those 
language rights created under Bunreacht na hÉireann. 
Accordingly, I very much welcome the enactment of 
the Official Languages Act 2003 whose provisions are 
being put into effect on a phased basis since July 2003. 
The purpose of this Act is to ensure better availability 
and a higher standard of public services through Irish. 
One of the features of the Official Languages Act 
is a requirement on a public body to draw up and 
publish a scheme in which it sets out the details of its 
delivery of services in Irish as well as a timetable for 
the progressive enhancement of those services. Such 
schemes, provided for at section 11 of the Act, must 
be approved by the Minister for Community, Rural 
and Gaeltacht Affairs. The Office of the Ombudsman 
was among the first group of public bodies selected 
by the Minister for Community, Rural and Gaeltacht 
Affairs to draft schemes in the first round of this 
process. In September 2004, the Minister asked 
my Office to submit a draft scheme to him for his 
approval. I have complied with the Minister’s request 
and, at the time of compiling this Annual Report, I 
am awaiting formal approval by the Minister of the 
draft scheme submitted to him. The scheme, when 
approved, will be published on our Office website 
[www.ombudsman.ie]. 

Civil Service Performance Verification Group 
The Civil Service Performance Verification Group 
(CSPVG) was established under Sustaining Progress 
(Social Partnership Agreement 2003-2005) to 
verify that satisfactory progress was being made 
by Departments and Offices in relation to the 
modernisation commitments under the agreement.  
The Office reported on two occasions during 2004 
to the CSPVG on progress achieved. Officials from 
my Office met the CSPVG on one occasion during 
the year. We also submitted a revised modernisation 
action plan to the group in November 2004. On each 
occasion the CSPVG agreed that the progress achieved 
warranted payment of the pay increases due under the 
agreement. 
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OTHER ACTIVITIES

Twentieth Anniversary Conference
This year marked the 20th anniversary of the 
establishment of the Office of the Ombudsman. As 
part of the celebrations to mark the event I hosted a 
day long conference in the Shelbourne Hotel, Dublin 
on 15 October 2004. The conference was chaired 
by the well known journalist Olivia O’Leary. The 
theme of the conference was “Accountability, Good 
Governance and the Ombudsman”.

Among the audience of over 100 people were 
representatives of senior management from a large 
number of public bodies as well as distinguished guests 
from other Ombudsman and regulatory offices at 
home and abroad. Members of the judiciary and the 
academic world were also in attendance along with 
my staff.

Mr Dick Roche, Minister for the Environment, 
Heritage and Local Government led off the 
first session of the conference with a talk on 
“Accountability in the Irish Public Service”. 
Minister Roche spoke of his personal commitment 
to and support for the work of the Office. He 
highlighted the benefits that a strong, independent 
and well resourced Ombudsman’s office can have, not 
only for an individual who has suffered at the hands 
of a public body, but also how the public body can 
benefit as a result of systemic failures being identified 
through the Ombudsman’s intervention.

Minister Roche was followed by Ms Ann Abraham, 
UK Parliamentary Ombudsman and Health Service 
Ombudsman for England who spoke on the topic 
“Good Governance from a UK Ombudsman’s 
Perspective”. Among the themes she explored was 
the relationship her Office had with Parliament and 
with individual members of Parliament.

Dr Tom Frawley, Commissioner for Complaints and 
Assembly Ombudsman for Northern Ireland presented 
a paper on “The Ombudsman and the Northern 
Ireland Assembly”. He outlined difficulties faced by 
his Office due to the political uncertainty caused by 
the collapse of the Assembly. He also highlighted the 
challenges posed for all Ombudsman offices in seeking 
to reach out to and support the most marginalised 
members of society such as the homeless and the 
mentally ill.

Mr Eddie Sullivan, Secretary General, Public Service 
Management and Development in the Department of 
Finance spoke on “Promoting Higher Standards 
of Public Administration”. He expressed the view 
that while standards of service are continually being 
improved, he felt that the Ombudsman’s Office 
would continue to be in demand as improvements in 
service delivery are normally matched by increased 

expectations on the part of the public using those 
services.

The afternoon session began with a thought provoking 
presentation by Donncha O’Connell, Barrister and 
Lecturer in Law at the Faculty of Law, NUI, Galway. 
He spoke on the topic “Refugees and Immigrants: 
Fair and Sound Administration?”. He acknowledged 
the issue of immigration was one of the major public 
policy issues of concern to most western European 
states and he characterised the response of different 
countries to the challenge as spanning “a spectrum from 
the benign to the brutal”. He made the point that unlike 
many Ombudsman offices abroad the Office of the 
Ombudsman in Ireland does not have jurisdiction in 
the area of asylum and immigration.

The conference concluded with a lively and informative 
panel discussion with many contributions from the 
audience. I was joined on the panel by Ann Abraham, 
Dr Tom Frawley and Kevin Murphy, former 
Ombudsman and Information Commissioner. Many of 
the issues which were debated had been touched on 
in a number of the presentations during the day and 
included:

g The need to put the Office of the Ombudsman 
on a constitutional footing as is the case with 
the Comptroller and Auditor General. This was 
recommended by the Constitution Review Group 
in 1996.

g The concern about the proliferation of 
Ombudsman offices and the widespread use of 
the term in situations where the term is not 
appropriate, leading to an undermining of its 
status and confusion among the public. It was 
noted that in New Zealand it is illegal to use the 
term without the permission of Parliament.

g The need to pass the long awaited legislation on 
the extension of the Ombudsman’s remit as soon 
as possible. A commitment was given in the Dáil 
as far back as 1997 to pass the legislation at an 
early date.

I was most grateful to all the speakers for the 
time and the effort they put into their contributions 
which resulted in an informative, reflective and 
stimulating event. The proceedings of the conference 
have been published in a special anniversary booklet. 
It can be viewed on my Office’s website at 
[www.ombudsman.ie].

The Ombudsman’s Remit
I am pleased to note recent developments in relation 
to the extension of my jurisdiction in the health 
area. The Health Act 2004 makes provision for the 
development of a statutory complaints procedure in the 
public health area. I understand that the Department 
of Health and Children is about to engage in an 
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extensive consultation process within the health sector 
and that it is intended that regulations giving effect 
to this provision will be made later this year. Not 
alone does it cover the services provided by the new 
Health Service Executive (which is now within my 
jurisdiction), it also encompasses health or personal 
social services provided by a service provider who 
has entered into an arrangement with the Executive, 
or who has received assistance from the Executive 
for that purpose. Such actions are deemed, under the 
legislation, to have been taken by the Executive. This 
means that for the first time, my jurisdiction will 
extend to the actions of the major hospitals in the 
Dublin area, and those agencies which provide services 
to the Executive in respect of the intellectually 
disabled. 

The Disability Bill was published in 2004. This Bill, 
inter alia, requires public bodies to ensure that public 
buildings and services are accessible to people with 
disabilities. At the time of writing the Bill envisaged 
that the Ombudsman will have jurisdiction to examine 
complaints in relation to the failure to provide such 
access in accordance with the legislation. In addition, 
a number of government departments will be obliged 
to prepare sectoral plans, which must give information 
about the measures designed to give life to the 
delivery of services to the disabled as envisaged in the 
Bill, within established time frames. It is envisaged 
that the Ombudsman will have jurisdiction to examine 
complaints about failures in this area also. 

The Civil Service Code of Standards and Behaviour
In September 2004 the Department of Finance issued 
Circular 26/04: The Civil Service Code of Standards 
and Behaviour. The Code has to be signed up to 
by all civil servants and now forms part of their 
conditions of service. It underpins existing rules and 
covers three broad areas viz. Standards Underpinning 
Service Delivery, Behaviour at Work and Standards of 
Integrity. It also introduces new rules governing gifts, 
hospitality and the acceptance of appointments outside 
of the civil service.

There is an acknowledgement in the Code that it 
builds on the principles set out in The Ombudsman’s 
Guide to Standards of Best Practice for Public Servants 
which was first published in 1997 and updated in 
2003. The guide emerged from experience gleaned by 
the Ombudsman in resolving complaints.

The Code brings greater clarity to what is expected of 
civil servants in the performance of their functions. In 
contributing towards improved standards of behaviour 
it will also help to improve the quality of service to 
the general public. It is also a clear example of how 
the lessons learned from the resolution of individual 
complaints can lead to better standards in public 
administration generally.

Public Access and Awareness
My Office makes every effort to ensure that our 
services reach out to the public throughout the country 
in order to make them as accessible as possible and 
also to increase the general awareness of the work we 
carry out. During 2004 my staff carried out monthly 
visits to a number of Citizens Information Centres 
(CICs) and there were also one-day regional visits to 
two locations.

In 2004 the CIC visits were to Cork, Galway, 
Limerick and Coolock in Dublin. A total of 266 
complaints were received during these CIC visits of 
which 161 were valid and 105 (or 39%) were invalid. 
Once again, we are indebted to the CICs for their 
support in delivering this service.

Staff from my Office also made one-day visits 
to Athlone, Ballinasloe, Castlebar, Mallow and 
Mitchelstown. Staff met 156 callers during these 
visits and 104 new valid complaints were received. 
The combined total of new valid complaints received 
as a result of the monthly and one-day visits amounted 
to 265. Details of the 2005 programme of visits 
are available from my Office’s website 
[www.ombudsman.ie].

Visitors to my Office
In September 2004 I was pleased to receive a visit 
from Dr Herman Wuyts, Belgian Ombudsman during 
which we discussed matters of mutual interest.

I also met with the Ombudsman for Children, Ms 
Emily Logan during the year and we discussed issues 
in relation to the establishment of her Office. We are 
also putting liaison arrangements in place to deal with 
any potential overlaps in our respective jurisdictions in 
relation to complaints involving children.

I also received a visit from the Pensions Ombudsman, 
Mr Paul Kenny also to discuss arrangements for dealing 
with potential overlaps in our respective remits.

Officials from the Irish Human Rights Commission met 
with officials from my Office to discuss our complaint 
handling procedures and other operational matters.
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Notices issued under Section 7 of the Ombudsman Act, 1980
In cases where there is a significant delay on the part 
of a public body in responding to my Office in the 
course of the examination of a complaint a statutory 
Section 7 notice is issued seeking the required 
information. A breakdown of the number of notices 
issued was first published in my Office’s 1998 Annual 
Report. The annual pattern of such notices issued 
since then has been as follows:

Year No. of Section 7   
 Notices Issued

1998 45

1999 27

2000 14

2001 19

2002 16

2003 12

The following is a breakdown of the Section 7 notices 
issued in 2004.

Body  No. of Section 7   
  Notices Issued

Civil Service
Department of Communications,  
Marine and Natural Resources  1  
Department of Transport  1 
 
Health Boards 
Northern Area Health Board  1
 
Local Authorities 
Galway County Council  1 
Limerick City Council  1 
Mayo County Council   1
   
Total   6  
            

I very much welcome the fact that that the number of 
Section 7 notices issued in 2004 is by far the lowest 
recorded since my Office began publishing the figures. 

ISSUES ARISING FROM INDIVIDUAL 
COMPLAINTS

Nursing Home Charges
The current controversy over nursing home charges is 
nothing new for my Office. 

Over the years my predecessors made the Department 
of Health and Children and the health boards aware 
of their opinion in relation to the legal situation 
in this area viz., that long-stay care amounts to in-
patient services and that medical card holders should 
not be charged for such services. In addition, my 

Office communicated this view, over the years, at 
meetings with officials of the health boards and of 
the Department. These issues were reported on in 
considerable detail in my Office’s annual reports of 
1989 and 1992, and in the special report on nursing 
home subventions in 2001. On taking up office in 
2003, I also received complaints about such charges, 
some of which were described in my first Annual 
Report. This situation has continued throughout 2004. 
Despite commitments in Quality and Fairness - A 
Health System For You, the new national health 
strategy which was published in 2001, the promised 
legislation to provide for clear statutory provisions 
on such entitlement did not materialise until the 
publication of the Health(Amendment)(No 2)Bill in 
December 2004. 

In the aftermath of the decision of the Supreme 
Court to strike down this Bill as unconstitutional, I 
received a number of additional complaints in relation 
to the repayment of these charges, even though a 
formal scheme for their repayment has not been 
published to date. It is my belief that the number 
of such complaints will increase considerably with 
the publication of the repayment scheme and the 
subsequent decisions by the Health Services Executive 
(HSE) on individual applications. I have already entered 
into preliminary discussions with the HSE in relation 
to the manner in which such complaints are to be 
processed. 

It is my intention to examine these complaints under 
the terms of the Ombudsman Act, 1980, as amended. 
In doing so, I will take into account the individual 
circumstances of the complaint, the individual and 
general administrative actions of the health boards and 
the Department in the matter and any submissions 
they may make in relation to any complaint, relevant 
legislation and any determination of relevant issues by 
the courts. In any particular case where I find that 
maladministration has adversely affected a complainant, 
I will make recommendations for redress to the 
relevant health agencies or to the Department, as 
appropriate. As in the past, my focus will be on the 
administrative actions of the Department and the health 
agencies. 

The current controversy has focused solely on the 
question of patients in public institutions. It does not 
deal with the issue of those patients, both medical 
card holders and non medical card holders, who had  
been directed by the health boards towards private 
care, without in any way acknowledging their own 
responsibilities in the area. I remain of a similar view 
to my predecessors in relation to the legal situation 
in this regard viz., everybody resident in the State is 
eligible to be provided with in-patient services, where 
necessary, by the HSE. The services can be provided 
directly by the HSE in one of its own hospitals, in 
another publicly funded hospital, or by way of a 
contracting out arrangement between the HSE and a 
private institution. 
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It seems to me that those patients who were 
directed towards private nursing home care, and who 
subsequently made their own private arrangements, 
have an arguable case that they were acting out 
of practical compulsion or necessity in so doing. 
Equally, they might argue that they made their own 
arrangements in a mistaken belief (similar to patients 
in public nursing homes) as to their liability to have to 
pay for in-patient services. If those patients who were 
directed towards private nursing home care made 
their own arrangements out of practical compulsion 
or necessity or mistake, and consequently discharged 
an obligation which was, in fact, owed by the State, 
they may well have an arguable case for compensation 
equal to the amount of the State’s obligation. In 
practical terms, the State’s obligation could be 
regarded as (i) the actual amounts paid out in the 
private care, or (ii) the economic costs of providing 
the State service, or perhaps, more realistically, (iii) 
80% of the rate of non-contributory old age pension 
applicable at the material time. 

Blind Welfare Allowance
In 2002 my Office dealt with a complaint about 
the failure of the South Western Area Health Board 
(SWAHB) to pay the correct rate of Blind Welfare 
Allowance to a particular individual (see page 23 
of 2002 Annual Report of the Ombudsman). The 
error was due to an incorrect interpretation by the 
Board of guidelines issued by the Department of 
Health and Children on the matter. The conclusion 
drawn by my Office at the time was that a) the 
actions of the SWAHB, in incorrectly assessing the 
allowance, and which resulted in this underpayment, 
were taken without proper authority and b) the 
actions of the Board in incorrectly interpreting the 
Department’s guidelines, and refusing to amend such 
incorrect interpretation, constituted an undesirable 
administrative practice and was contrary to fair or 
sound administration. 

The outcome of the examination of the complaint 
was that the man was paid at the correct rate from a 
current date, with appropriate arrears paid in respect 
of the period during which the incorrect interpretation 
had affected his payments. Arising from the case other 
health boards were asked by my Office to review all 
BWA cases in their areas. As a result, any individual 
who was in receipt of an incorrect payment had the 
payment adjusted with effect from 1 January 2002. 
The health boards furnished the Department with an 
estimate of the cost of paying appropriate arrears to 
those individuals in respect of the period prior to 1 
January 2002, during which they were affected by the 
incorrect interpretation. 

I pursued this matter with the Department, which 
accepted that a misinterpretation of its guidelines had 
taken place, with a view to having the appropriate 
arrears paid. The  Department advised me that, 

following discussion with the Department of Finance, 
a sum of €4.3 million has been provided in its 
budget for 2005 to cover the costs associated with 
the payment or arrears of BWA. This brings to 
an end a long running saga which affected a very 
vulnerable element of our society and I would like 
to acknowledge the determination demonstrated by 
the Department of Health and Children in securing 
the funding in the course of its estimates campaign in 
2004.

Maternity Benefit 
One particular complaint that I dealt with during the 
year highlighted a lacuna in the legislation under which 
maternity benefit is paid. This benefit is payable for 
eighteen weeks following birth. The complainant’s 
child was born thirteen weeks premature. Due to 
complications from the birth, the child remained in 
hospital for 6 months. The complainant felt that she 
had “fallen through cracks in the social welfare system” 
in that there was no social welfare support for her 
since her claim for maternity benefit ended 18 weeks 
after the birth of her child.  

In examining this complaint, I had to have regard 
to the legislation which governs the administration 
of the scheme, and decide whether or not the 
administrative actions of the Department of Social and 
Family Affairs, taken in deciding the issue, constituted 
maladministration. The decision was taken within 
the legal framework, which does not provide for 
any exercise of discretion. Consequently, I could not 
find any evidence of maladministration on the part of 
the Department, nor did I have a basis on which I 
could ask for a review of the decision to disallow the 
maternity benefit claim after payment of same for 18 
weeks. On a personal note I had enormous sympathy 
for the complainant, and no doubt she is not the only 
parent in this situation where no specific provision has 
been made to alleviate the particular difficulties caused 
by a premature birth. Of course any change in these 
conditions would be a matter for the Oireachtas by 
way of amending legislation.

Insurance Protection for Local Authority Mortgage Holders
In its 2000 and 2001 annual reports my Office 
commented on the lack of insurance protection for 
local authority mortgage holders who took out their 
loans prior to 1 July 1986. Since then, my Office has 
been in regular contact with the Department of the 
Environment, Heritage and Local Government on the 
matter. Considerable work has been undertaken by 
the Department and I am pleased to note that a new 
Mortgage Protection Plan for all eligible local authority 
pre-1986 borrowers became operational on 1 January 
2004. 

In effect this means that, subject to certain age and 
health eligibility criteria, all local authority mortgage 
holders, including those who took out their mortgages 
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prior to 1 July 1986, are now automatically included 
in the new scheme with effect from 1 January 2004.

Health Declaration for Mortgage Protection 
The administration of local authority loans for 
qualifying applicants also includes mortgage protection 
insurance plans. It has come to my attention that 
a number of claims made by individuals under the 
mortgage protection plan operated by local authorities 
have been refused. The basis for refusal was that the 
deceased person was not in good health at the time of 
completing the application for inclusion in the plan.
On examination of the form for a mortgage 
protection plan which applicants sign, I noted that the 
information requested in relation to their health is 
minimal. In fact all they are asked to declare is that 
they are in “good health” at the time and this is not 
even a stand alone question. Good health can mean 
different things to different people, e.g. a person 
suffering from diabetes, which is well controlled by 
medication, might consider themselves to be in “good 
health” generally, or at a particular time. 

The application form does not define “good health” 
nor is any explanatory leaflet provided which explains 
the importance of this question or the potential 
consequences of a declaration of “good health” where 
this, in fact, may not be the case. An examination 
of the files of a particular local authority showed no 
evidence that the mortgage protection insurance had 
been explained to the applicants in question and, 
in at least one case, the form had been sent to the 
applicants by post with no advice other than a request 
that it “must be returned immediately to avail of this 
loan”. 

The Councils’ procedures in this area, including 
the failure to request medical/health details, are far 
removed from those experienced by an individual 
taking out a private mortgage protection policy. 
The detailed information requested on the insurance 
company’s application form makes it very clear that 
one needs to be very open and honest about one’s 
state of health and previous medical history.  

Given that the application form in question is likely to 
be of a standard type used by most, if not all, local 
authorities my Office wrote to the Department of 
the Environment, Heritage and Local Government. I 
suggested that the Department include this matter in a 
review already underway in relation to this application 
form. The Department accepted my suggestion and I 
understand that the draft of a revised application form 
for mortgage protection is close to agreement by all 
the relevant parties. In due course, I would expect the 
Department to write formally to all local authorities 
about the matter. 

Charges for Planning Documents 
Over the past few years my Office has received several 
complaints from members of the public about the 
level of fees being charged by local authorities for 
photocopies of extracts from planning files. Indeed, I 
highlighted the matter in my first Annual Report last 
year (see page 32 Annual Report of the Ombudsman, 
2003). It is clear that there is inconsistency across local 
authorities in the amounts being charged and I am 
concerned that the level of the fees charged by some 
local authorities appears to be excessive.

Section 38 of the Planning and Development Act,
2000 provides that certain documents relating to 
planning applications shall be made available for 
inspection and purchase by members of the public. The 
only reference in the Act to the fee to be charged for 
such service is contained in Section 38(4) which states:

 “Copies of documents under this section shall be 
available for purchase on payment of a specified 
fee not exceeding the reasonable cost of making 
such a copy.”

My Office carried out a telephone survey of 30 local 
authorities in order to establish the fees being charged. 
This survey showed that the definition of “reasonable 
cost” varies quite a lot from one local authority to 
another with fees ranging from 10c to €l per A4 page 
and some impose a minimum charge of between €l 
and €3. A check of some commercial photocopying 
services at that time established that fees being charged 
for a copy of an A4 size document ranged from 10c to 
15c per copy. The contrast in comparison with people 
accessing records under the Freedom of Information 
Act is noteworthy in that regulations made under 
that Act specify maximum charges for the provision 
of copies of records. The current maximum charges 
are 4c per photocopy sheet, 5c per 31/2” diskette and 
€10.16 per CD-ROM.

In his 1996 Annual Report, my predecessor, Mr Kevin 
Murphy, indicated that, among other issues, dealing 
“fairly with people” means “treating people in similar 
circumstances in like manner”. In the matter of charges 
for planning documents, I take the view that, where 
appropriate, charges for similar public services across 
all relevant public bodies, including local authorities, 
should be relatively uniform. I am also anxious to 
ensure that no financial barriers are raised to prevent 
the public having access to information generally, 
and particularly in this area, in the interest of an 
open, transparent and accessible planning process. 
Accordingly, I requested the Department of the 
Environment, Heritage and Local Government to 
carry out a review of the charges being imposed and 
suggested that it consider providing clearer guidelines 
on the calculation of charges to ensure there is 
uniformity of treatment across all local authorities on 
this issue.
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The Department has recently informed me that it 
has now completed its own survey of photocopying 
charges in planning authorities and the results 
showed a wide variation of charges. As a result, the 
Department has drafted a circular which it intends to 
issue to all planning authorities in the near future. The 
circular will request planning authorities to review 
their charging policy and it will provide guidelines on 
how any such charges should be calculated.   

Honouring Commitments 
Arising from the experience of discovering that an 
undertaking given by a local authority to my Office 
to introduce new procedures had not been carried 
out two years later, I have put in place a system to 
monitor such undertakings/commitments. 

Where, in the course of examining a complaint, a 
local authority advises my Office that it will carry 
out certain actions in order to resolve a complaint, 
or that it will introduce a change in procedures to 
avoid a recurrence of a complaint in future, such an 
undertaking/commitment will be followed up later 
in order to ensure that it has been carried through, 
even though the complaint file may have been closed. 
This is achieved by entering the details in a database 
and reviewing the entries in the database on a regular 
basis. The database has been in operation for the 
duration of 2004 and includes 32 relevant entries. Of 
the 32, 17 were delivered on by the relevant local 
authorities by the year end. Planning issues accounted 
for 13 of the entries of which 7 had been acted upon. 

These results would indicate that commitments/
undertakings to the Office are carried through in just 
over half the cases within the timeframe envisaged. 
I  would like to see a better performance in this 
area as I take a serious view of failure to carry out 
a commitment given to my Office. Indeed, I regard 
such failure as maladministration which, in turn, may 
attract further critical comment from my Office. 
Should a better performance in this area not be 
evident in 2005, I will consider naming those local 
authorities in future Annual Reports who do not 
deliver on their undertakings and commitments.

Tax Relief for Drivers with Disabilities
In 2001 my predecessor, Mr Kevin Murphy,  
published an investigation report - Passengers 
with Disabilities - on aspects of the operation 
of the Disabled Drivers and Disabled Passengers 
(Tax Concessions) Regulations. At the time, he 
noted that the scheme was being reviewed by an 
InterDepartmental Review Group. In 2004, I received 
a complaint from a man who had sought to avail 
of the tax reliefs available under the scheme and 
whose application had been rejected by the Revenue 
Commissioners. The applicant had been refused a 
Primary Medical Certificate by the Southern Health 
Board, as it was known then, on the grounds that 

his condition did not meet the specific criteria laid 
down in the scheme. When he sought to appeal the 
decision of the Health Board to the Disabled Drivers 
Medical Board of Appeal, he found that there was a 
two year waiting list to have appeals heard, and in 
addition that all appeals meetings were held in Dublin, 
requiring him to travel there to have the case heard. 
It also appeared that a response was still awaited from 
the Department of Finance in relation to the report of 
the InterDepartmental Review Group, which had been 
with that Department for some time.

I wrote to the Department of Finance (which is 
responsible for the appointment of the Board of 
Appeal) to express my concern at these apparent 
difficulties in the appeals process; I also expressed 
concern at the hardship caused to many applicants 
by the very restrictive medical criteria required for 
qualification under the scheme. I was pleased that the 
Department arranged to streamline the appeals process 
by increasing the number of board members and it also 
confirmed that consideration would be given to hearing 
appeals outside Dublin. The Department also published 
the report of the InterDepartmental Review Group 
and informed me that the report would be considered 
“... on an ongoing basis in the overall budgetary 
context...”.

Refund of PRSI Contributions
In recent years my Office has received complaints from 
a number of people who had been denied a refund of 
PRSI contributions. While the Revenue Commissioners 
are responsible for the collection of PRSI payments on 
behalf of the Department of Social and Family Affairs, 
a dispute arose between the Revenue Commissioners 
and the Department of Social and Family Affairs as 
to which body was responsible for refunding such 
payments. 

My predecessor, Mr Kevin Murphy, had raised the 
problem with both bodies. I received additional 
complaints in 2004 concerning reliefs allowable 
in connection with payment of AVCs (Additional 
Voluntary Contributions to pension funds). Whereas 
deductions of the payments at source automatically 
attract tax and PRSI reliefs, the reliefs must be 
claimed by the taxpayer in relation to lump sum 
payments. Refunds of the tax element had been made 
to claimants, but refunds of PRSI were delayed due to 
the dispute between the bodies. Approximately 20,000  
claimants were affected by the dispute. 

Following discussions, the bodies have now agreed an 
arrangement which will rationalise the current situation 
and facilitate the processing of applications for the 
relief. The arrangement agreed is that the Office of 
the Collector General will administer any applications 
for refunds arising from payment of AVCs, while the 
Department of Social & Family Affairs will deal with 
all other cases of PRSI refunds. These arrangements 
have been advertised in the national press. 
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