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This article is for general information purposes only and 
does not comprise legal advice on any particular matter. 
The author would like to highlight that while every care 
has been taken in the preparation of the article, the 
Children and Family Relationships Act 2015 is a multi-
layered and complex piece of legislation that significantly 
amends the already dissected Guardianship of Infants 
Act 1964 and various other enactments.
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Abstract:

In recent times, Ireland has witnessed a significant 
change in family types. Over 36% of births registered 
in 2014 were outside of marriage/civil partnership1. 
Nowadays, children grow up in a diversity of households 
led by married couples, civil partners, single mothers, 
single fathers, cohabiting couples both opposite and 
same sex, grandparents or other relatives or blended 
families. The Children and Family Relationships Act 
(herein the 2015 Act) substantially reforms private family 
law to provide legal recognition to different types of 
modern families and to create new rights for parents, 
both biological and non-biological, and for children. This 
article is based on a review of certain provisions of the 
Act 2015 commenced by Ministerial Order on the 18th 
of January 2016. This paper analyses in particular the 
significance of the Act 2015 on proceedings related to 
guardianship, access and custody of children. 

The Best Interest of the Child Principle
One of the key features of the 2015 Act is the introduction 
of a new definition of ‘best interests of the child’2 in 
line with Article 42A.4.1° of the Irish Constitution. The 
best interests of the child principle is at the forefront 
of the 2015 Act rather than the relationship between 
the parents. The court must have regard to 11 factors 
and circumstances when determining what is in the 
best interests of the child3 in any proceedings related 
to guardianship, custody or access to a child, or 
administration of any property or income belonging to or 

held on trust for a child. This new statutory guidance will 
enable the court to focus  on tangible factors related to 
a child’s present and future wellbeing. It appears that the 
court must have regard to all the factors systematically 
otherwise the decision may be vulnerable to judicial 
review.

The list of factors and circumstances include the benefit 
to the child of having a meaningful relationship and 
sufficient contact with both parents and with other 
relatives and persons who are involved in the child’s 
upbringing; the willingness and ability of each of the 
child’s parents to facilitate and encourage a close 
and continuing relationship between the child and the 
other parent and to maintain and foster relationships 
between the child and relatives; and the history of the 
child’s upbringing and care, including the nature of the 
relationship between the child and each of his or her 
parents and the other relatives and persons. The court 
must also take into consideration the capacity of each 
person in respect of whom an application is made to care 
for and meet the needs of the child; to communicate and 
co-operate on issues relating to the child; and to exercise 
the relevant rights and responsibilities.

Also included are factors related to the needs of the child 
such as the physical, psychological and emotional needs 
of the child (taking into consideration the child’s age, 
stage of development and the likely effect of a change of 
circumstances); the child’s religious, spiritual, cultural and 
linguistic upbringing and needs and the child’s social, 
intellectual and educational upbringing and needs. The 
child’s age and any special characteristics as well as the 
views of the child concerned (when ascertainable) must 
also be considered.

One of the key factors the court must consider in 
determining the best interests of the child is any harm 
which the child suffered, or is at risk of suffering, 
including harm as a result of household violence, and 
the protection of the child’s safety and psychological 
wellbeing4. Household violence may have occurred or is 
likely to occur in the child’s household, or a household in 
which the child has been or is likely to be present5. Hence 
the provision encompasses circumstances from risk 
assessment to the aftermath of violence.

In particular, the court must have regard to the ‘impact 
of household violence’ or the impact of such violence 
on the safety of the child or other members of the 
household; the child’s personal wellbeing; the victim of 
such violence; and the capacity of the perpetrator of the 
violence to properly care for the child and the risk, or 
likely risk, that the perpetrator poses to the child. This 
provision is a sign of recognition that witnessing violence 
within the home or the family may impact on the child’s 
personal wellbeing, including the child’s psychological 
and emotional wellbeing. However, it does not include a 

1 http://www.cso.ie/en/releasesandpublications/ep/p-vsys/
vitalstatisticsyearlysummary2014/

2 Guardianship of Infants Act 1964, Section 3 as amended by Children
and Family Relationships Act 2015, Section 45

3 Guardianship of Infants Act 1964, Part V, Section 31 as inserted by
Children and Family Relationships Act 2015, Section 63

4 Guardianship of Infants Act 1964, Section 31(2)(h) as inserted by
Children and Family Relationships Act 2015, Section 63

5 Guardianship of Infants Act 1964, Section 31(3) as inserted by
Children and Family Relationships Act 2015, Section 63
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reference to the ability of the victim of violence to protect 
the child/children although this may be a determinative 
factor in child care proceedings.

Voice of the Child
In line with the child’s constitutional rights6, in any 
proceedings related to guardianship, custody or access 
the court shall also have regard to the views of the child 
concerned that are ascertainable. A new provision of the 
Act 2015 permits the court to give directions to obtain 
from an expert a report in writing regarding any question 
affecting the welfare of the child or to appoint an expert 
to determine and convey the child’s views in private law 
proceedings7. This provision is broadly analogous to 
section 47 of the Family Law Act 1995, which empowers 
the Circuit Court and the High Court to procure a report 
on any question affecting the welfare of a party to the 
proceedings, including children. Effectively it means that 
the same type of report can now be procured at District 
Court level. In deciding whether to order an expert report, 
the court shall have regard to the age and maturity of 
the child, the nature of the issues in dispute, the best 
interests of the child and whether the report will assist the 
child in the expression of his or her views. The Minister 
for Justice and Equality, in consultation with the Minister 
for Children and Youth Affairs, may issue regulations to 
provide for any matters considered necessary to ensure 
that experts are capable of performing their functions 
including the qualifications and experience of an expert, 
the minimum level of professional experience to be held, 
the minimum standards that shall apply and the fees that 
may be charged.

A court appointed expert by virtue of this section must 
ascertain the maturity of the child and, where requested 
by the court, ascertain whether or not the child is 
capable of forming his or her own views. Where the 
expert concludes that the child is capable of forming his 
or her own views on the matters that are the subject of 
the proceedings, he or she should ascertain the views 
of the child either generally or on any specific questions 
as directed by the courts and furnish to the court a 
report with any views expressed by the child concerned. 
The child concerned is entitled to a copy of the report, 
whether a party to the proceedings or not, although the 
court may decide that, in the best interest of the child, a 
parent, guardian, next friend of the child or an appointed 
expert should be furnished with the report instead. 

A fundamental flaw of this new provision is that the 
parties, regardless of their financial means, shall pay 
the fees and expenses of the expert report. The reality 
is that many parents will not be in the position to afford 
this, therefore the right of the child to be heard will be 
compromised. This may lead to challenges considering 
that Article 42A of the Constitution puts an obligation on 
the State to secure, albeit as far as practicable, that in all 
proceedings concerning the adoption, guardianship or 
custody of, or access to, a child, the views of the child 

concerned shall be ascertained and given due weight 
having regard to the age and maturity of the child.

Who is a Guardian? 
Guardianship refers to the rights, duties and 
responsibilities exercised by a parent and others in 
respect of a child. It includes both the duty to maintain 
and properly care for a child and the right to make 
decisions about a child’s overall welfare and upbringing. 
In practice, guardianship means having a say in the major 
decisions of a child’s life, such as consent to medical 
treatment, consent to the issuing of a passport, consent 
to adoption, choice of school and religion and whether 
the child can be taken out of the country.  

The concept of guardianship is distinct from the concept 
of custody which is the day-to-day care and control of 
the child. A guardian is entitled to be consulted and to 
have input into the important decisions of a child’s life 
even though the guardian may not have the day-to-day 
custody of the child. In the event of a dispute arising 
concerning the exercise of joint guardianship rights the 
court may determine the matter on the application of 
either guardian8.

The 2015 Act amends the Guardianship of Infants Act 
1964 (herein the 1964 Act) to develop the law relating to 
the guardianship and custody of, and access to, children. 
Following the commencement of certain provisions of the 
Act 2015, there are seven types of guardianship:

1. Automatic Guardianship

2. Guardianship by Statutory Declaration

3. Guardianship by Court 

4. Non-Parental Guardianship

5. Temporary Guardianship

6. Testamentary Guardianship

7. Guardianship Acquired in Other Jurisdictions 

1. Automatic Guardianship 
Parents who are married at the time of the birth of the 
child are automatically joint guardians9. When parents 
marry each other after the birth of the child, the father 
automatically becomes a joint guardian with the mother. 
Often unmarried parents, including those living together, 
mistakenly believe that if the father’s name is on the 
child’s birth certificate, this gives him guardianship rights 
to his child. In fact, where a child is born outside of 
marriage, the mother is automatically the sole guardian 
of her child at the time of birth. The 2015 Act for the first 
time provides that a non-marital father automatically 
becomes a guardian of his child if he has cohabited with 
the child’s mother for 12 consecutive months, including 
not less than three months after the child’s birth10.

6 Article 42A.4.2°
7 Guardianship of Infants Act 1964, Section 32 as inserted by Children

and Family Relationships Act 2015, Section 63

8 Guardianship of Infants Act 1964, Section 11
9 Guardianship of Infants Act 1964, Section 6 (a)
10 Guardianship of Infants Act 1964, Section 2 (4A) as inserted by

Children and Family Relationships Act 2015, Section 43 (c)
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The cohabitation requirement is not retrospective, hence 
the 12 consecutive months must occur after the 18th 
of January 2016, the date the subsection came into 
operation. The three months period does not have to take 
place directly after the birth of the child. It can be fulfilled 
any time before the child turns 18 provided that it is part 
of the 12 consecutive months during which the parents 
have resided together. 

The non-marital father who qualifies for automatic 
guardianship may apply to the court for a declaration 
of guardianship to demonstrate he has acquired joint 
guardianship rights11. This is particularly important if 
the relationship breaks down. If there is a dispute, it 
is also possible to seek a declaration that a person is 
or is not a guardian by virtue of this section. Notice of 
the application must be served upon each guardian 
of the child(ren). The judge shall make the declaration 
of guardianship if satisfied, having heard the evidence 
offered, that the required cohabitation occurred on the 
balance of probabilities.

2. Guardianship by Statutory Declaration  
The Children Act 1997 amended the Act 1964 to 
introduce a procedure of appointing a non-marital 
father as guardian when parents are in agreement12 
(S.I. No. 5 of 1998 – Statutory Declaration of Father 
and Mother in relation to Joint Guardianship of Child/
Children). An unmarried father can obtain guardianship 
of his child at any time following the birth by signing a 
statutory declaration with the mother in the presence of a 
practicing solicitor, Peace Commissioner, Commissioner 
for Oaths or Notary Public13. The parents declare that 
they are the mother and father of the child concerned, 
that they have not married each other, that they agree 
to the appointment of the father as guardian of the child 
jointly with the mother and that they have entered into 
agreements as regards custody and access of the child 
as appropriate. If there is more than one child a separate 
statutory declaration must be made in respect of each 
child. It is important that the statutory declaration is kept 
in a safe place because there is no central register for 
Guardianship Agreements. Where a declaration is lost or 
destroyed there is no evidence of the fact that the father 
has guardianship rights to his child/children. 

Treoir, the national federation of services for unmarried 
parents and their children, has advocated for many years 
for the initiation of a Central Register for Guardianship 
Agreements because of the hardship caused to 
unmarried fathers and their children when fathers are 
unable to prove guardianship. In addition, Treoir has 
advocated for the introduction of a registration process 
for fathers who meet the cohabitation requirements under 
the 2015 Act so that they can demonstrate that they have 

acquired guardianship rights without the involvement 
of the court. Treoir believes that these agreements 
could also be registered in the Central Register for 
Guardianship Agreements. 

The failure of the State to establish a Central Register 
was held not to constitute a breach of the child’s rights 
pursuant to Articles 41 and 40.3 of the Constitution and 
Article 8 of the European Convention on Human Rights. 
Nevertheless, following the introduction of Article 42A 
on children’s rights into the Irish Constitution, the State 
could potentially be found liable in a future challenge14. 
The Minister for Justice and Reform has committed 
to developing a pilot project to establish a voluntary 
repository into which non-marital parents can deposit 
copies of statutory declarations. It is intended that the 
lessons from the pilot project will inform whether or not to 
proceed with the establishment of a national repository15.

3. Guardianship by Court   
If the mother does not consent to allowing the father 
to become a legal guardian then the father can apply 
to the local District Court to be appointed a guardian 
of his child16. This is possible whether or not his name 
is on the child’s birth certificate. The appointment shall 
not affect the prior appointment of any other person as 
guardian of the child unless the court orders otherwise. A 
court appointed guardian shall act jointly with any other 
guardian of the child concerned.

4. Non-Parental Guardianship   
Children and those who care for them on an ongoing 
basis and play a significant role in their lives may now be 
able to enjoy a legal relationship. The 2015 Act17 enables 
the court to appoint the following persons, other than a 
parent, as a guardian where the person: 

• is married to, is in a civil partnership with or has 
cohabited with the child’s parent for over 3 years and 
in each case has shared responsibility for the child’s 
day-to-day care for more than 2 years

• has provided for the child’s day-to-day care for 
more than 12 months and where there is no parent 
or guardian willing or able to exercise the rights and 
responsibilities of guardianship in respect of the 
child. In this case, the Child and Family Agency will 
be on notice of the application and will have the 
possibility of giving views.

An application to appoint a person other than a parent 
as a guardian shall be on notice to each person who 
is a parent or guardian of the child. A non-parental 
guardianship order shall not be made without the 
consent of each guardian of the child and the applicant 
concerned. Nevertheless, the court may make an order 

11 Guardianship of Infants Act 1964, Section 6(F) as inserted by
Children and Family Relationships Act 2015, Section 49 other than in
so far as it relates to s.6B(3)

12 Guardianship of Infants Act 1964, Section 2 (4) as amended by the
Children Act 1997, Section 4

13 S.I. No 5 of 1998, The Guardianship of Children (Statutory
Declarations) Regulations, 1998

14 O’B. [a minor] -v- MJELR & Ors, [2009] IEHC 423 (2009)
15 http://www.justice.ie/en/JELR/Pages/SP15000079
16 Guardianship of Infants Act 1964, Section 6A as amended by the

Children and Family Relationships Act 2015, Section 48
17 Guardianship of Infants Act 1964, Section 6C (11) and Section 6C

(12) as inserted by Children and Family Relationships Act 2015,
Section 49
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dispensing with the consent of a guardian of the child if it 
is satisfied that the consent is unreasonably withheld and 
that it is in the best interest of the child to make such an 
order. 

The child should have the opportunity to make his or 
her views on the matter known to the extent possible, 
given his or her age and understanding. The court must 
have regard to these views as well as to the number 
of persons who are guardians of the child concerned 
and the degree to which those persons are involved in 
the upbringing of the child. The appointment under this 
section shall not affect the prior appointment of any other 
person as guardian of the child unless the court directs 
otherwise. Hence, there could be an unlimited number 
of guardians if it is deemed to be in the best interest 
of the child concerned. This could lead to challenging 
situations where several guardians with conflicting ideas 
or principles must act jointly. Nevertheless, it is important 
to note that the court may, on application by a guardian 
or a proposed guardian, remove from office a guardian18.

The 2015 Act does not explicitly provide a definition of 
guardianship but this particular section19 lists, for the first 
time in Irish law, the following rights and responsibilities 
of a guardian:

• to decide on the child’s place of residence;

• to make decisions regarding the child’s religious, 
spiritual, cultural and linguistic upbringing;

• to decide with whom the child is to live;

• to consent to medical, dental and other health 
related treatment for the child in respect of which a 
guardian’s consent is required;

• to provide consent under specified enactments 
related to children such as child passport application, 
firearms training certificate application, employment 
of a child and the taking of evidence in the context of 
criminal investigations;

• to place the child for adoption and consent to the 
adoption of the child under the Adoption Act 2010.

The 2015 Act has amended the 2008 Act20 to provide 
that before issuing a passport to a child, the Minister for 
Foreign Affairs and Trade must be satisfied on reasonable 
grounds that where the child has two guardians, each 
guardian of the child should consent to the issuing of a 
passport. Where the child has more than two guardians, 
not fewer than two of those guardians should consent 
to the issuing of a passport to the child. This provision 
could potentially be a source of conflict as, for instance, it 
could undermine the rights of an unmarried father who is 
a guardian and available to give his consent. 

Where the court appoints an eligible person under 
this section as guardian of a child, and one or both of 
the parents of that child are still living, the non-parent 
guardian will generally have restricted powers limited 
to decisions on day-to-day matters depending on the 
relationship with the child and the best interests of the 
child. The court must expressly order the specific listed 
rights and responsibilities the non-parent guardian shall 
enjoy as well as the extent and the limitations. 

This ground breaking provision will allow grandparents, 
other relatives and persons who are exercising the 
responsibilities of raising a child to acquire the significant 
decision-making rights associated with guardianship as 
recommended by the Law Reform Commission21. The 
interpretation of this provision will evolve in the courts 
and its boundaries are to be tested. For instance, by 
virtue of this section it may be possible, in the best 
interests of a child, for a foster parent to be appointed 
a non-parental guardian with restricted rights and 
responsibilities. The potential implications, such as 
the withdrawal of the foster care allowance and other 
supports, also remain unexplored. 

5. Temporary Guardianship 
The 2015 Act enables a qualifying guardian to nominate a 
person to act as a temporary guardian in the event of the 
qualifying guardian becoming incapable of exercising the 
rights and responsibilities of guardianship through illness 
or injury22. A qualifying guardian in relation to the child 
means a person who is a guardian of that child and who:

• is a parent of the child and has custody of him or her 
or

• not being the parent of the child has custody of him 
or her to the exclusion of any living parent of the 
child. 

The nomination form must be signed by the qualifying 
guardian and the nominated temporary guardian and 
witnessed by a third party. The qualifying guardian can 
specify limitations on the listed rights and responsibilities 
to be exercised by the temporary guardian. The 
nomination form does not need to be filed in the court 
but must be attached to the notice of application. The 
nominated person can apply to the court to act as 
a guardian if the qualifying guardian is subsequently 
incapacitated. The Child and Family Agency, any 
other parent or guardian and the qualifying or the 
nominated person as applicable, must be put on 
notice. The appointment will be subject to the court’s 
approval.

The court will consider, in making the appointment, the 
views of the parties put on notice; whether the nominated 
person is capable of exercising the role and whether the 
appointee is a fit and proper person; and whether the 
appointment is in the best interests of the child. A person 18 Guardianship of Infants Act 1964, Section 8(6) as inserted by

Children and Family Relationships Act 2015, Section 51(b) other than
in so far as this section as amended relates to s. 6B

19 Guardianship of Infants Act 1964, Section 6C as inserted by Children
and Family Relationships Act 2015, Section 49

20 Section 14 of the Passports Act 2008 as amended by the Children
and Family Relationships Act 2015, Section 100

21 Law Reform Commission, ‘Report: Legal Aspect of Family
Relationships’ (LRC 101-2010) (42-44)

22 Guardianship of Infants Act 1964, Section 6E as inserted by the
Children and Family Relationships Act 2015, Section 49



6 7

appointed to be temporary guardian may exercise the 
rights and responsibilities of guardianship in respect 
of the child concerned, shall take custody of the child 
concerned, and shall act jointly with any other guardian 
of the child concerned, including the qualifying guardian 
concerned. The court can later continue or revoke the 
temporary guardianship or can order that the temporary 
guardian continue in the role to act jointly with the 
qualifying guardian.  A temporary guardian is not deemed 
to be a guardian for the purpose of the Student Support 
Act 201123 (Student Universal Support Ireland Grant 
income assessment).

This type of new guardianship could prove relevant 
in circumstances where for instance a qualifying 
guardian has been involved in a car accident or when 
a qualifying guardian is planning to undergo a serious 
medical treatment. Potentially it may be possible for 
an unmarried pregnant woman to appoint a temporary 
guardian by virtue of this provision in case she becomes 
incapacitated following the delivery of her child. Although 
the definition of ‘qualifying guardian’ relates to a born 
child, as it refers to having custody of the child at the 
time of making the nomination, arguably once the child 
is born these conditions materialise as the unmarried 
mother is automatically the sole guardian and custodian 
of the child. In any case, the appointment will be subject 
to the court’s approval.

6. Testamentary Guardianship 
A guardian who is the parent of a child, or not being 
the parent of the child has custody of him or her to the 
exclusion of any living parent, may appoint by deed or 
will a testamentary guardian to act on his/her behalf in 
the event of his/her death before the child is 1824. The 
testamentary guardian must act jointly with any surviving 
guardian. The testamentary guardian may apply to 
the court to have the surviving guardian removed as 
guardian on the basis of being unfit to have such a role. 
The surviving guardian may also apply to court objecting 
to the appointment of the testamentary guardian. The 
court can make an order revoking the appointment of 
the testamentary guardian, order that the testamentary 
guardian act to the exclusion of the surviving guardian 
or order that both guardians act jointly in respect of the 
child. 

7. Guardianship Acquired in Other 
Jurisdictions  
The 2015 Act provides that a person should be a 
guardian of a child where the rights and responsibilities 
equivalent to guardianship were acquired in another 
State25. In essence, this section allows for the recognition 
by the State of the rights and responsibilities equivalent 
to guardianship arising in another jurisdiction (under 
Council Regulation (EC) No. 2201/2003, known as 

Brussels IIA or II bis, or under the Hague Convention) 
bringing this legislation into line with international best 
practice. Nevertheless, the court may remove, vary or 
enforce the rights and responsibilities of a guardian in 
accordance with the 2015 Act and, where applicable, the 
Council Regulation and the Hague Convention.

Statement of Arrangements 
The above sections highlight how the concept of 
guardianship has become increasingly complex in order 
to address the necessities of modern family types. 
The introduction of the Statement of Arrangements 
document is a positive development of the District Court 
procedures that aims to assist the court in dealing with 
potentially complex family scenarios26. In any application 
concerning the guardianship of a child, the applicant 
and the respondent shall complete the Statement of 
Arrangements with factual information concerning each 
child to whom the application relates, the applicant’s 
proposals and the respondent’s response. Where a 
respondent agrees to the applicant’s statement of 
arrangements and proposals, the respondent shall signify 
his or her agreement and the progression of the case 
may be speeded up. If the respondent intends to contest 
the application he/she shall set out the matters in dispute 
and the respondent’s proposals. 

The Statement of Arrangements may facilitate the 
quick progression of a case when both applicant and 
respondent are in agreement regarding the living, 
care and/or access arrangements of the child(ren). In 
addition, it will assist the court in understanding the 
child’s circumstances and determining the best interest 
of the child(ren). It could also be a very useful document 
for other professionals such as mediators and social 
workers. Although the Statement of Arrangements 
must be completed in any application concerning the 
guardianship of a child, it appears that it may also be 
used in custody and access cases as the document 
includes information regarding current as well as 
proposed living, care and access arrangements of the 
child(ren) concerned.

Custody and Access  
Custody refers to the day-to-day care and control of the 
child. A guardian is entitled, as against non-guardians, to 
custody of a child unless the terms of the appointment 
provide otherwise27. Married parents are joint custodians 
of their child even after the dissolution of the marriage. 
Where unmarried parents cannot agree on custody 
arrangements in respect of a child, the natural father 
can apply to the court for joint custody28. Joint custody 
involves a child residing with each parent for a stipulated 
time that does not cause disruption to a child’s life. 

23 Children and Family Relationships Act 2015, Section 180
24 Guardianship of Infants Act 1964, Section 7 as substituted by the

Children and Family Relationships Act 2015, Section 50
25 Guardianship of Infants Act 1964, Section 6D as inserted by the

Children and Family Relationships Act 2015, Section 49

26 Form 58.49 O. 58, r. 4(12) Schedule C. The Statement of
Arrangements Form is available at www.courts.ie and www.treoir.ie 

27 Guardianship of Infants Act, 1964 Section 10 (2) (a) 
28 Guardianship of Infants Act, 1964 Section 11A as inserted by the

Children Act 1997
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The 2015 Act allows relatives and certain persons to also 
apply for custody of a child29. ‘Relative’ in relation to a 
child means a grandparent, brother, sister, uncle or aunt 
of the child. ‘Certain persons’ means a person with whom 
the child concerned resides where the person: 

• is or was married to or in a civil partnership with, or 
has been, for a period of over 3 years, the cohabitant 
of the parent of the child and has for a period of more 
than 2 years shared with that parent responsibilities 
for the child’s day-to-day care or

• is an adult who has for a continuous period of more 
than 12 months, provided for the child’s day-to-
day care, and the child has no parent or guardian 
who is willing or able to exercise the rights and 
responsibilities of guardianship in respect of a child.

By virtue of this section the court may appoint such 
persons jointly with a child’s parent and make orders 
regarding the residential and contact arrangements for 
the child where these are not agreed. 

Access, or the right to visit and spend time with a child, is 
fundamental in order for a child to maintain a meaningful 
relationship with a non-custodial parent, relatives or other 
persons. The 2015 Act makes it easier for grandparents 
and other relatives and qualifying persons to have 
access to a child30. It simplifies the former two-tier court 
procedure by removing the leave to apply requirement for 
applicants. In addition, the 2015 Act extends the category 
of persons who can apply for access to a child to include 
a person with whom the child resides or has formerly 
resided. The Court, in considering the application, must 
have regard to: the applicant’s connection with the child; 
the risk if any of disrupting the child’s life to the extent 
that the child would be harmed by it; the wishes of the 
child’s guardians; the views of the child and whether it is 
necessary to make an order to facilitate the access of the 
person to the child.

Additional Powers of the Courts  

Holding the Passport of a Child  
The 2015 Act provides that the court may impose such 
conditions as it considers to be necessary in the best 
interest of the child. In particular Section 12A of the Act 
2015, provides that the court can impose conditions 
regarding the holding of a passport of a child in order 
to protect the best interests of the child including his 
or her right to the care and custody of both parents31. 
The conditions include directing that a passport may be 
retained by the court or held by a specified person and 
may be released subject to conditions determined by the 
court.

Adjourning Proceedings Pending 
Investigation  
In addition, in any proceedings pursuant to Part II 
of the Act (Guardianship) the court may adjourn the 
proceedings, where appropriate, of its own motion or on 
the application of another person, and make directions 
under Section 20 of the Child Care Act 1991 for the Child 
and Family Agency to undertake an investigation of the 
child’s circumstances. Upon so adjourning, the court 
may give directions as to the care and custody of the 
child or make a supervision order in respect of the child 
concerned pending the outcome of the investigation. It 
is unknown what influence the 2015 Act may have on 
child care proceedings but it appears possible that the 
court may adopt the eleven factors and circumstances 
to determine the best interest of the child outlined in the 
2015 Act32 when making decisions regarding the welfare 
of children in care.

Other Provisions 

Custody and Access Enforcement Orders 
The 2015 Act creates new enforcement procedures in 
relation to custody and access to ensure that the child 
has a meaningful relationship with both parents even if 
the relationship breaks down. A parent or guardian who 
has been granted a court order for custody or access and 
has been unreasonably denied such custody or access 
by another guardian or parent may apply to the court 
for an enforcement order. An application should be on 
notice to each guardian or parent of the child. The court 
shall make an enforcement order only if satisfied that the 
custody or access was denied unreasonably and if it is in 
the best interest of the child to do so and if it is otherwise 
appropriate. 

These measures may include allowing a court to require 
a parent who is persistently not complying with a court 
order for access or custody to reimburse the denied 
parent for any necessary expenses incurred such as 
travel expenses or lost remuneration; to give the other 
parent additional time with the child to help rebuild the 
relationship; to attend a parenting programme or avail of 
family counselling (either individually or together) and/
or to receive information in such a manner and form as 
the court may determine on the possibility of availing 
of mediation as a means of resolving disputes that 
adversely affect their parenting capacities33. Likewise, if 
a guardian or parent of a child with a custody or access 
order fails to exercise these rights without reasonable 
notice, the other guardian or parent may apply to the 
court for an order to reimburse necessary expenses 
incurred as a result of this failure34. 

It is important to note that the implementation of an order 
under the Act shall not be stayed pending the outcome 

29 Guardianship of Infants Act, 1964 Section 11E as inserted by the
Children and Family Relationships Act 2015, Section 57

30 Guardianship of Infants Act, 1964 Section 11B as inserted by the
Children and Family Relationships Act 2015, Section 55

31 Guardianship of Infants Act, 1964 Section 12A as inserted by the
Children and Family Relationships Act 2015, Section 58

32 Guardianship of Infants Act 1964, Part V, Section 31 as inserted by
Children and Family Relationships Act 2015, Section 63

33 Guardianship of Infants Act, 1964 Section 18A as inserted by the
Children and Family Relationships Act 2015, Section 60

34 Guardianship of Infants Act, 1964 Section 18D as inserted by the
Children and Family Relationships Act 2015, Section 60
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of an appeal unless the court that made the order or the 
court handling the appeal directs otherwise35.

Maintenance Liability of Cohabitant Guardian  
The 2015 Act now allows the Court to order payment of 
maintenance by the cohabitant of a child’s parent for the 
support of the child. This potential liability can arise only 
when the cohabiting partner is a guardian of the child36. 
Where those parents are civil partners of each other, the 
protections contained in the Civil Partnership and Certain 
Rights and Obligations of Cohabitants Act 2010 are also 
extended to the dependent children of the civil partners37. 
In addition to maintenance, these protections relate 
primarily to the family home38. 

What the Future holds
The remaining provisions of the 2015 Act will introduce 
further significant changes if and when commenced in 
the future. The parts not commenced relate mostly to 
donor-assisted human reproduction and parentage in 
cases related to donor-assisted human reproduction. 
Under the 2015 Act the birth mother will continue to 
be the mother of her child but the situation of the non-
biological parent of a donor-conceived child will change. 
The married father of a donor-conceived child will 
continue to be presumed to be the child’s father even if 
he is not biologically linked to the child. Parentage where 
a child is born through assisted human reproduction will 
be subject to three conditions:

• The donor-assisted human reproduction must take 
place in a clinical setting

• The birth mother and her husband, civil partner or 
cohabitant must both consent in advance of the 
donor-assisted human reproduction treatment to 
become the parents of a child born as a result

• The donor must have donated gametes on the clear 
understanding that the donor knows that he or she 
will not legally be a parent of a child born as a result 
of that donation. 

The 2015 Act will provide for the establishment of a 
National Donor-Conceived Person Register in which the 
identity of a donor-conceived child, his or her parents 
and each relevant donor will be recorded. The child will 
have the right to access identifying information about a 
donor on attaining the age of 18. Also, it will enable civil 
partners and cohabitant partners (3 years) to be eligible 
to apply to adopt children jointly. In addition, the 2015 
Act will make certain reforms to the law on maintenance 

to ensure that same sex parents whether through 
donor-assisted reproduction or adoption have the same 
maintenance responsibilities as any other parents in 
respect of their children. 

Under the 2015 Act, there is provision for a new 
arrangement whereby unmarried parents could sign 
the statutory declaration for joint guardianship when 
registering or re-registering their child’s birth. Registrars 
will have the authority to witness statutory declarations 
for joint guardianship39. Treoir was instrumental in 
ensuring that this provision was included in the 2015 Act. 
It is remarkable that it has not been commenced at this 
time considering that it is the only provision addressing 
the needs of unmarried fathers who are not cohabiting or 
who do not meet the cohabitation requirement.

Conclusion
The Act 2015 is a ground breaking piece of legislation 
that brings much needed reform to many types of families 
in Ireland. It provides significant rights to non-biological 
parents and persons acting in loco parentis, but it does 
not improve the rights of unmarried fathers unless they 
have cohabited with the mother for the requisite time. 
The unmarried father of a child will continue to have to 
resort to the courts if the mother does not agree to sign a 
statutory declaration for joint guardianship. In this regard, 
the 2015 Act fails to address the current discriminatory 
situation of unmarried fathers and children in non-marital 
families. 

Following the commencement of certain provisions of 
the 2015 Act, the District Court will be dealing for the 
first time with constitutional rights together with the 
complexities of modern families which may delay court 
procedures. In addition, it will be interesting to observe 
how the courts interpret and implement the best interests 
of the child, for the first time outlined in detail in the 
Act 2015, and whether the voice of the child will be 
adequately ascertained. A fully resourced and dedicated 
family law system will be fundamental to ensure that the 
purpose of this legislation is accomplished. 
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35 Guardianship of Infants Act, 1964 Section 11C as inserted by the
Children and Family Relationships Act 2015, Section 9 

36 Family Law (Maintenance of Spouses and Children) Act, 1976
Section 5B as inserted by the Children and Family Relationships Act
2015, Section 73

37 Civil Partnership and Certain Rights and Obligations of Cohabitants
Act, 2010 Section 52A as inserted by the Children and Family
Relationships Act 2015, Section 146

38 Civil Partnership and Certain Rights and Obligations of Cohabitants
Act, 2010 Section 30 and 34 as amended by the Children and Family
Relationships Act 2015, Section 137 and 138

39 Civil Registration Act 2004, Section 27A as inserted by Children and
Family Relationships Act 2015, Section 97
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