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A Guide to Sickness ond Disability Payments 

PREFACE 

Sickness and disability payments make up over 10% of total social welfare expenditure. Over 
100.000 people receive income maintenance payments relating to sickness and disability. In this 
context. information about the entitlements of people to sickness and disability payments is clear
ly essential. This is particularly important in view of the recommendations set out in the recent 
report of the Commission on the Status of People with Disabilities. This guide focuses on the 
range of sickness and disability payments which are available from public bodies. primarily the 
Department of Social Welfare and. to a lesser extent. the Department of Health. 

It looks both at income maintenance payments. such as disability benefit. invalidity pension and the 
new disability allowance. and also at a range of other payments which may be of relevance to peo
ple who are sick or who have disabilities. In Part I we look at disability benefit. In Part II. we exam
ine the range of benefits available to persons affected by occupational injuries. Part III looks at pay
ments in the case of long-term disability while Part IV looks at payments specifically for blind per
sons. Part V considers the range of payments available in relation to the provision of care includ
ing the carer's allowance. domiciliary care allowance and nursing home subventions. Finally. Part VI 
looks at the treatment benefit scheme operated by the Department of Social Welfare and at the 
diet and heating supplements available under the supplementary welfare allowance. 

The main rules concerning social welfare payments are set out in the Social Welfare 
(Consolidation) Act. 1993. as amended. References in this booklet to statutory provisions are to 
provisions of the 1993 Act unless otherwise indicated. i.e. a reference to Section 2 is to Section 
2 of the Social Welfare (Consolidation) Act. 1993. Further Rules are laid down by the Minister for 
Social Welfare in Social Welfare Regulations. 

The provisions in relation to payments operated under the auspices of the Department of Health 
are set out in the Health Acts. in particular the Health Act. 1970. However. in many cases the Act 
simply provides a very general enabling provision and the detailed rules of these schemes are 
often set out in unpublished guidelines issued by the Department of Health.The provisions in rela
tion to nursing home subventions are set out in the Health (Nursing Homes) Act. 1990 and the 
Nursing Home Regulations 1993. All Acts and Regulations are available from the Government 
Publications Office. Molesworth Street. Dublin 2. 

We would like to thank the Department of Social Welfare and Dave Ellis of Coolock Community 
Law Centre for their very helpful comments on a draft of this Guide. 

This publication was made possible with the support of the Blood Transfusion Service Board. the 
Disability Federation of Ireland and the Irish College of General Practitioners. Both FLAC and the 
authors would like to take this opportunity to thank them for their generous assistance. 

We have attempted to state the law as we understand it to be on the I st December 1996. The 
rates of payment quoted are those which came into effect during 1996. Though we also. at page 
54. include a brief note on relevant changes proposed in the 1977 Budget. While every effort has 
been made to ensure that the information contained in this booklet is accurate. no legal respon
sibility is accepted by the authors or the Free Legal Advice Centres Limited for any errors or 
omissions. 

Gerry Whyte Mel Cousins 
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This is the sixth in a series of Guides to Social Welfare Legislation published by the 
Free Legal Advice Centres. 

The other Guides are: 

A Guide to Supplementary Welfare Allowance 

A Guide to Social Welfare Claims and Appeals 

A Guide to Welfare Payments for Families 

A Guide to Unemployment Payments and Employment Schemes 

A Guide to Pensions for the Elderly 

These guides can be ordered from FLAC. 49 South William Street, Dublin 2. 
Telephone (0 I) 679 4239. 



A Guide to Sickness and Disability Payments 

PART I - DISABILITY BENEFIT 

CHAPTER I 

Disability Benefit 

D isability benefit is a payment for peo
ple who are incapable of work due to 
sickness or disability. The details of 

the payment are set out in sections 31 to 36 
of the Social Welfare (Consolidation) Act, 
1993 and in articles I I to 19 of the Social 
Welfare (Consolidated Payments Provisions) 
Regulations. 1994 [S.I. No. 417 of 1994]. 

Although it is often referred to as a short
term payment. in many cases it may be paid 
indefinitely (up to the age of 66) and in 1995. 
40 per cent of all claimants had been in receipt 
of disability benefit for over 3 years. 

There is no means tested equivalent of dis
ability benefit. Any person who is incapable of 
work and who does not qualify for disability 
benefit may be entitled to supplementary wel
fare allowance (see A Guide to Supplementary 
Welfare Allowance and Budget Update @ page 
54). 

WHO IS ENTITLED? 

Disability benefit is payable to any person 
under the age of 66 in respect of any day of 
incapacity for work which forms port of a period 
of interruption of employment where that per
son satisfies the contribution conditions (see 
below) (Section 31 (I )). However. disability 
benefit is not payable for the first three days 
of any period of incapacity for work (section 
31 (2)). 

Day of incapacity for work - A day of incapaci
ty for work is a day on which you are "inca
pable of work". Sunday is not included as a 
day of incapacity for work and any day on 
which you are paid holiday pay by your 
employer is also not generally treated as a 
day of incapacity (Section 31 (3)). Any day 
when you fail to prove that you are incapable 
of work or on which you do any work other 
than that specified in Rule 5 of the Rules of 
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Behaviour (see below) will not be treated as 
a day of incapacity for work. 

Any 3 days of incapacity within a period of 6 
consecutive days will be treated as a period 
of incapacity for work and any two such peri
ods not separated by more than 3 days shall 
be treated as one period of incapacity. This 
means that if you go back to work and 
become incapable of work again within 3 
days, you will be entitled to benefit without 
the waiting period but if you have two peri
ods of incapacity which are separated by 
more than 3 days, you are not entitled to 
benefit for the first three waiting days of the 
second period. 

Period of interruption of employment - Any 
three days of interruption of employment 
(i.e. a day which is a day of incapacity for 
work or a day of unemployment), whether 
consecutive or not, within a period of six 
consecutive days will be treated as "a period 
of interruption of employment" and any two 
such periods not separated by more than 
thirteen weeks will be treated as one period 
of interruption of employment. So a person 
who, having been incapable, returns to work 
for more than 13 weeks will have to establish 
a new period of interruption of employment 
and will not be entitled to benefit for the 
three day waiting period. 

Any day in respect of which a woman is enti
tled to and in receipt of maternity benefit 
will be treated as a day of incapacity for work 
for the purposes of reckoning periods of inter
ruption of employment only (article 16). So a 
woman who has been on maternity benefit 
and who then claims disability benefit due to 
incapacity for work, can have the days on 
which she received maternity benefit count
ed as part of the period of interruption of 
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employment. However, a woman who was in 
receipt of maternity benefit on any of the 
three days prior to her claim for disability 
benefit is not entitled to disability benefit for 
the 3 day waiting period (section 31 (6)).This 
means that women transferring from mater
nity benefit to disability benefit will normally 
have established a period of interruption of 
employment and will be entitled to disability 
benefit after the 3 day waiting period. 

Incapoble of work 

A person is "incapable of work" if he or 
she is incapable of work by reason of 
some specific disease or bodily or mental 
disablement or if he or she is deemed, in 
accordance with regulations, to be s6 inca
pable (Section 2(1 )). 

Generally incapacity must arise from a dis
ease or disablement and if, for example, you 
are incapable of work due to pregnancy, this 
will not entitle you to disability benefit 
(although you may of course qualify if you 
have a pregnancy related illness). 

There is no more detailed statutory defini
tion of the phrase 'incapable of work'. 
However, in relation to short term claims, 
the medical referees, the deciding officers 
and appeals officers will look at whether you 
are incapable of your own normal work. 
However, where a claim goes on for a longer 
period (say 6 months or more), they will look 
at whether you are capable of any work 
which you might reasonably be expected to 

do in the light of your educational and 
employment record. 

In some circumstances you can be deemed to 
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be incapable of work even though you are not 
so incapable (article I I). This can happen 
where 

a) you are under medical care for a disease 
or disablement and where it is certified by 
a doctor that because of the disease or 
disablement you should not work and you 
do not work. or 

b) you are a probable source of infection 
with a disease specified as an infectious 
disease (see page 26) and you abstain 
from work on the written order or advice 
of a doctor. 

Night Workers - Where you are employed to 
work continuously from one day until the 
next (e.g. someone on a night shift). you will 
be regarded as being employed 

a) only on the first day. where the first day is 
Monday to Friday and where the employ
ment on the first day is longer than the 
second day. or where the first day is 
Saturday; 

b) in any other case. on the second day 
(article 13). 

Where you are regarded as being employed 
on only one of two days and you are inca
pable of work on the other day. you will be 
deemed to be incapable of work for the 
other day. 

CONTRIBUTION CONDITIONS: 

The contribution conditions for disability 
benefit are: 

I. that you have at least 39 paid contributions 
between the time when you began paying 
contributions and the day for which the 

benefit is claimed. and 
2. that you have at least 39 paid or credited 

contributions in the last complete contri
bution year (i.e. tax year) before the 
beginning of the benefit year (i.e. the cal
endar year) for which the benefit is 
claimed. and 

3. at least thirteen of these contributions 
must be paid contributions. If this condi
tion is not satisfied. you will still be enti
tled to benefit if 

- you have 13 paid contributions in either 
of the two tax years before the contribu
tion year or in a subsequent contribution 
year. or 
- immediately before claiming disability 
benefit you were in receipt of long term 
unemployment assistance. pre-retirement 
allowance or invalidity pension. 

4. you must have prescribed reckonable 
weekly earnings in excess of a prescribed 
amount in the previous tax year. The pre
scribed amount is currently £69.99 per 
week.This is calculated by taking the reck
onable weekly earnings in the previous 
tax year and dividing by the number of 
paid contributions in that period. In the 
case of a person whose reckonable week
ly earnings are less than £25 per week. he 
or she shall be deemed to have reckon
able earnings of £25 per week. Where 
your reckonable weekly earnings are less 
than £69.99 but are £25 or more. you will 
be entitled to a reduced rate of benefit 
currently as follows: 

Average 
weekly earnings 

£25 to 34.99 
£35 to 49.99 
£50 to 69.99 

Weekly rate 
of benefit 

£28.90 
£41.60 
£50.50 
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A ·reduced rate of the· adult dependant 
allowance may be payable. Where appropri
ate the full rate of child dependant allowance 
is payable. 

Any person who satisfies the above contri
bution conditions may receive disability ben
efit for up to I year. Any two periods sepa
rated by less than I year are counted as one 
(section 35). So if you receive disability ben
efit for 10 months and 6 months later you 
claim again, you will only be entitled to ben
efit for 2 months, However, if you claim for 
10 months and 13 months later you claim 
again, you can receive benefit for up to I 
year. In order to requalify for benefit you 
must have 13 paid contributions begun or 
ended since the last day for which you were 
entitled to benefit. 

A person who has 260 or more paid contri
butions may receive disability benefit indefi
nitely up to the age of 66. 

DISQUALIFICATIONS 

You will be disqualified for disability benefit 
for a period of up to 9 weeks if you 

* become incapable of work through your 
own misconduct 

* fail without good cause to attend for or 
submit yourself to a medical or other exam
ination required by the Department of Social 
Welfare 

* are absent from the State (subject to cer
tain exceptions) 

* are undergoing penal servitude, imprison
ment or detention in legal custody (again 
subject to certain exceptions) 
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* fail, without good cause, to observe the 
Rules of Behaviour. 

The Rules of Behaviour provide that 

I. You must obey any instructions, relating 
to your behaviour or any other matter 
concerning your incapacity for work, of a 
medical referee. 

2. You must refrain from behaviour which is 
likely to retard your recovery. 

3. You must not be absent from your place 
of residence without leaving word where 
you may be found (in practice this Rule 
does not seem to be enforced). 

4. You must not unreasonably refuse to see 
an officer of the Department of Social 
Welfare and you must answer any reason
able enquiries relating to your claim. 

5. You must not engage in work unless it is 
a) light work for which no remuneration 

is, or would ordinarily be, payable, 
b) work undertaken primarily as part of 

your treatment while you are a patient 
of a hospital, sanatorium or other sim
ilar institution and your weekly earn
ings from such work do not exceed 
£33.30, or 

c) work under a scheme that is charitable 
and your weekly earnings do not 
exceed £33.30. 

It is important to note that under on agreement 
between the Deportment of Social Welfare and 
NRB, the Deportment may interpret these 
exemptions so as to aI/ow participation in 

0) FAs Community Employment 
b) Port-time paid employment of up to 20 

hours per week 
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c) Training courses, including main-stream 
training and 

d) Educational programmes, including second 
and third level courses. 

Persons who take up these options can still 
retain their disability benefrt 

CLAIMS AND PAYMENTS 

You should claim disability benefit as soon as 
you are incapable of work and under the 
Social Welfare Regulations you must claim 
within 7 days of the day on which you 
become incapable of work. Where you do 
not make a claim within 7 days you are dis
qualified for benefit in respect of any period 
more than 7 days before the date on which 
you do claim. However, where you can show 
that there was good cause for the delay in 
making the claim, your payment may be back
dated but not for more than 6 months. 

In practice, initial claims for disability benefit 
are normally accepted on the certification of 
your own GP. However, where you continue 
to claim disability benefit you will normally 
be referred for examination by a medical ref
eree employed by the Department of Social 
Welfare. The medical referee will examine 
you and will submit a report to the deciding 
officer. It is important to remember that the 
medical referee is not considering whether 
or not you are sick but whether or not you 
are incapable of work due to a disease or dis
ablement. In practice the deciding officer will 
almost always act on the report of the med
ical referee. 

Any person who is dissatisfied with a deci
sion of a deciding officer may appeal to the 
Social Welfare Appeals Office (see A Guide 
to Social Welfare Claims and Appeals). You 

should continue to submit disability certifi
cates. In practice, when you appeal, you will 
be referred for examination to a second 
medical referee. If the second medical refer
ee feels you are incapable of work, you will 
be put back on benefit. If not, you can still 
have your appeal heard by an appeals officer. 
If you are appealing against a decision refus
ing disability benefit, you can claim an unem
ployment payment while you are awaiting the 
outcome of your appeal (assuming you satis
fy the qualification conditions). This will not 
prejudice your appeal. 

Disability benefit is paid at a flat rate with 
additions in respect of any adult or child 
dependants. A claimant can nominate anoth
er person to receive the payment on his or 
her behalf and where a claimant is unable to 
act, the Minister may appoint some other 
person to act on his or her behalf. The 
Minister may also appoint a person to 
receive the adult and child dependency pay
ments. So, for example, if a claimant husband 
is not adequately supporting his family, the 
Minister can pay the adult and child payments 
directly to the wife. Where the couple are 
living together, the Minister may appoint a 
person to receive the child dependant pay
ments and half of the total of the claimant's 
own payment and the adult dependant pay
ment. 

On the death of a claimant any sum payable 
on death may be paid by the Minister with
out legal formalities as follows : 

a) where the claimant dies leaving a will, 
the amount may be paid to the person 
entitled under the will; 

b) where the person dies intestate, the 
amount may be paid to such persons as 
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appear to the Minister to be legally 
entitled, e.g. next-of-kin. 

Where a person who is in receipt of disabil
ity benefit including increases in respect of 
adult or child dependants dies, payment of 
the benefit will continue for 6 weeks. This 
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also applies where an adult dependant pay
ment would be payable but for receipt by the 
person of an old age (non-contributory) pen
sion, a blind pension or a carer's allowance in 
their own right. Where an adult of child 
dependant dies, the dependency payment will 
also continue for 6 weeks. 
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PART II - OCCUPATIONAL INJURIES 

CHAPTER 2 

Occupational Injuries Benefits 

HISTORICAL BACKGROUND 

S
tatutory compensation for industrial 
injuries has existed since the latter half 
of the nineteenth century. Under the 

Workmen's Compensation Acts. employers 
were required to pay weekly compensation 
to those of their employees who were 
unable to work because of an accident sus
tained in the course of employment. 
Dissatisfaction with this scheme led to the 
establishment of a Government Commission 
in 1955 to review this whole area of the law 
and the Commission's Minority Report rec
ommended that Workmen's Compensation 
be replaced by a system of social insurance 
for occupational injuries. Following on this 
recommendation. the occupational injuries 
code was established in 1966. This is a system 
of insurance financed by employers and 
administered by the Department of Social 
Welfare from which benefits are paid to 

employees suffering from occupational 
injuries or diseases. A feature which distin
guishes the occupational injuries code from 
other social insurance schemes is that 
claimants of occupational injuries benefits do 
not have to satisfy any contribution condi
tions. reflecting the fact that because the 
code partly replaces the employer's liability 
in law. the system is financed entirely by 
employers and no contributions are levied 
on employees. Furthermore. employees in 
appropriate employments are covered irre
spective of their age. unlike the case with the 
other social insurance schemes, where 
employees have to be between 16 and 66. 

SCOPE OF THE OCCUPATIONAL 

INJURIES CODE 

The scope of the Occupational Injuries Code 
is determined by two factors - first. the 
claimant must be working in insurable {occu-
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pational injuries) employment and. second. 
the illness must be due to an occupational 
accident or prescribed disease or injury. 

a) Insurable (Occupational Injuries) 
Employment 

The scope of insurable (occupational 
injuries) employment is regulated by sections 
49 and 50. Every employee. irrespective of 
age. who works in the following employ
ments is covered: 
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Employment under any contract of 
employment or apprenticeship; 
Employment under such a contract as 
a captain or member of the crew of 
any ship or aircraft registered in the 
State or whose owner resides or has 
his principal place of business in the 
State. or employment on such ship or 
aircraft. other than as a captain or 
member of the crew. where such 
employment is for the purpose of the 
ship or aircraft or of any passengers. 
cargo or mail carried by the ship or air
craft. (For the purposes of this catego
ry. a ship's pilot is deemed to be a 
member of the crew when employed 
on the ship.) 
Employment in the civil service of the 
State or of the Government; 
Employment under any local or other 
public authority. except employment 
for the execution of any contract of 
services (i.e. work as a self-employed 
person); 
Employment as a court messenger; 
Employment as a trainee midwife or 
nurse; student midwife or nurse. pupil 
midwife or nurse or probationary mid
wife or nurse; 
Employment by the Minister as manag-
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er of an employment office; 
Employment as a member of the Garda 
Siochana; 
Employment under a contract of 
employment where the employed per
son is a person in Holy Orders or 
other minister of religion or a person 
living in a religious community as a 
member thereof; 
Employment as a sub-postmaster 
remunerated by scale payment; 
Employment in the State in plying for 
hire with any vehicle. vessel. aircraft. 
machine or animal. the use of which is 
obtained under any contract of bail
ment (other than a hire purchase 
agreement) in. consideration of the 
payment of a fixed sum or a share in 
the earnings or otherwise; 
Employment under any contract of 
service or apprenticeship entered into 
in the State (otherwise than as captain. 
master or member of the crew) on 
board a ship or aircraft. being employ
ment for the purposes of the ship or 
aircraft or of any passengers or cargo 
or mails carried by the ship or aircraft; 
Employment in the State as a member 
or trainee member of any such fire 
brigade. rescue brigade. first-aid party 
or salvage party at a factory. mine or 
works as may be prescribed. or of any 
such similar organisation as may be 
prescribed; 
Employment as manager of an employ
ment office where (a) the employment 
involves attendance for less than 18 
hours a week or (b) the person 
employed is not mainly dependent for 
his livelihood on the earnings derived 
from such employment; 
Employment under a Community 
Employment scheme; 
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- Employment of a casual nature for the 
purposes of any work in or about the 
residence of the employer; 

- Employments specified by regulations 
as being subsidiary employment or 
employment of inconsiderable extent 

Unemployed persons attending courses 
approved by FAs. Teagasc and C.E.R.T. Ltd. 
and projects approved by the Department of 
Enterprise and Employment under the 
Euroform. Horizon and NOW initiatives of 
the European Communities are also deemed 
to be in insurable (occupational injuries) 
employment while in attendance at such 
courses - see S.1. No.l77 of 1993. 

Certain types of employment are excluded 
from the scope ofthe code. These are: 

Employment in the service of the hus
band or wife of the employed person; 
Employment of a casual nature other
wise than for the purposes of the 
employer's trade or business or of any 
work in or about his residence or of 
any game or recreation where the per
sons employed are engaged or paid 
through a club; 
Employment by a prescribed relative of 
the employed person. where the 
employment is in the common home 
of the employer and employee. or 
employment specified by regulations as 
corresponding to such employment; 

- Employment as a member of the 
Defence Forces; 
Employment. other than full-time 
employment or employment under a 
contract of employment. as a share 
fisherman (in this context. full-time 
employment exists where the person 
had. for the year prior to the com
mencement of the particular employ
ment. been wholly or mainly engaged in 

such employment. or would have been 
but for unemployment or incapacity 
for work. or where such person may 
reasonably be expected to be wholly 
or mainly engaged in such employment 
during the twelve months following the 
commencement of such employment); 

- Employment under any local or other 
public authority in the execution of any 
contract for services; 

- Employment. otherwise than under a 
contract of service. where the 
employed person is a person in Holy 
Orders or other minister of religion or 
a person living in a religious communi
ty as a member thereof. 

- Employment in the F.CA or An Slua 
Muir! for any period of less than 21 
consecutive days. 

It is worth noting that. by virtue of section 
52( I). the Minister is empowered to provide 
in any given case that employment should be 
treated as insurable (occupational injuries) 
employment even though. by reason of a 
contravention of or non-compliance with a 
statutory provision passed for the protection 
of employed persons. the contract of 
employment is void or the insured person 
not lawfully employed in that employment. 

Finally. self-employed persons are not cov
ered by the code. 

b) Occupational accidents and prescribed 
diseases and injuries 

The second factor limiting the scope of the 
Occupational Injuries Code is that it applies 
only in respect of personal injuries caused by 
an accident arising out of and in the course 
of employment (occupational accidents) and 
in respect of prescribed diseases and pre-
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scribed personal injuries not so caused but 
which are due to the nature of the employ
ment (occupational diseases). The accident 
or disease must have occurred or developed 
on or after I May 1967. 

i) Occupational accidents - An accident is 
ordinarily an unexpected or unintended 
event. So an injury attributable to a claimant's 
underlying disease may not entitle the 
claimant to benefit, depending on the cir
cumstances.ln addition, an injury sustained as 
a result of an ongoing series of incidents, 
none of which could be regarded as an acci
dent. will not be regarded as having been 
caused by an occupational accident. (Such an 
injury might, however, constitute a pre
scribed disease, depending on the circum
stances.) 

An occupational accident is one which arises 
"out of and in the course of employment". 
This phrase ordinarily means that (a) the 
accident must have been caused by or linked 
to some risk relating to the claimant's 
employment and (b) it must have occurred 
during the course of employment. The mean
ing of this phrase has been modified by sec
tion 51 which sets out certain rules for 
determining when an accident may be 
regarded as having arisen out of and in the 
course of employment. Sub-section I estab
lishes a presumption that an accident which 
occurred during the course of employment 

. was caused by that employment. This pre
sumption is rebuttable, however, so that in 
appropriate cases, an employer may be able 
to show that, even though the claimant suf
fered an injury while at work, the accident 
was not attributable to the employment. 
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(b) is caused by another person's miscon
duct, . skylarking or negligence or by 
steps taken in consequence of any such 
misconduct, negligence or misbehaviour 
or by the behaviour or presence of an 
animal or is caused by or consists in the 
insured person being struck by any 
object or by lightning and 

(c) the insured person did not directly or 
indirectly cause or contribute to the 
happening of the accident by his con
duct outside the employment or by any 
act not incidental to the employment, 

the accident is treated as having arisen out of 
the insured person's employment. 

Disobeying instructions does not necessarily 
debar an employee from claiming occupa
tional injuries benefits. Section 51 (3) pro
vides that the fact that, at the time of the 
acciderit, the employee was acting in contra
vention of any statutory or other regulations 
relating to the employment or of any orders 
given by the employer or was acting without 
instructions from the employer shall not 
affect a claim for benefit provided that 

a) the accident would have been deemed 
to be an occupational accident had the 
act not been done in contravention as 
aforesaid or without instructions from 
the employer, as the case may be, and 

b) the act is done for the purposes of and 
in connection with the employer's trade 
or business. 

Accidents occurring while commuting to and 
By virtue of section 51 (2), where an accident from work are deemed to be occupational 

accidents provided they occur in the course 
(a) arises in the course of employment, of an unbroken journey to or from work -
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section 51 (4) and article II of the Social 
Welfare (Amendment of Miscellaneous 
Social Insurance Provisions) Regulations 
1986 [S.1. No. 81 of 1986]. 

Accidents happening to an insured person at 
the place of employment and while that per
son is taking steps, in an actual or supposed 
emergency, to rescue persons or property are 
deemed, by virtue of section 51 (5) to have 
arisen out of and in the course of employ
ment. 

The position of apprentices injured while on 
training is governed by section 51 (6) which 
creates a rebuttable presumption that acci
dents occurring to an apprentice while attend
ing a technical school or other place of train
ing or instruction are occupational accidents if 
attendance was with the employer's consent 
or under his direction or if attendance was 
required by the contract of apprenticeship. 

Finally, section 52( I) provides that where a 
claim for occupational injuries benefit is made 
(or a declaration is sought that an accident or 
disease is an occupational accident or dis
ease), the Minister may direct that the rele
vant employment shall be treated as having 
been insurable (occupational injuries) employ
ment notwithstanding that, by reason of a 
breach of a statutory provision passed for the 
protection of employed persons, the contract 
of employment was void or the employee not 
lawfully employed. Sub-section 3 further pro
vides that, except where regulations other
wise provide, occupational injuries benefits 
shall not be payable in respect of an accident 
happening while the insured person is outside 
of the State. There do not appear to be any 
regulations on this point though of course 
some claimants who were injured abroad may 
be able to rely on the E.u. Regulations on 
Social Security for Migrant Workers. 

ii) Prescribed diseases and personal injuries 
not caused by accidents - Section 66( I) pro
vides that the Occupational Injuries Code 
shall apply in respect of prescribed diseases 
and prescribed personal injuries which are 
not caused by an accident but which are due 
to the nature of the employment. Sub-sec
tion 2 obliges the Minister to prescribe a dis
ease or injury for the purpose of this section 
in relation to insured persons if (a) it ought 
to be treated as a risk of their occupations 
and not as a risk common to all persons and 
(b) it is such that, in the absence of special 
circumstances, the attribution of particular 
cases to the nature of the employment can 
be established or presumed with reasonable 
certainty. 

The relevant regulations are the Social 
Welfare (Occupational Injuries) (Prescribed 
Diseases) Regulations 1983 [S.1. No.392 of 
1983], as amended by S.1. No.1 02 of 1985 and 
5.1. No.1 14 of 1990. These regulations list 
over 60 medical conditions which are pre
scribed as occupational diseases or injuries 
in respect of specified occupational activities. 
In relation to the vast majority of these con
ditions, the regulations provide for a rebut
table presumption that the condition is due 
to the nature of the employment. The regula
tions also provide for the determination of 
the time at which a person is to be treated 
as having developed a prescribed disease or 
injury and also regulate the circumstances in 
which any such disease or injury is to be 
treated as having re-occurred or as having 
been contracted or received afresh. 

BENEFITS PAYABLE 

There are currently four different occupa
tional injuries payments. 
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a) Disablement benefit 

i) Conditions of entitlement - By virtue of 
section 54( I), if you are suffering from an 
occupational injury or disease you are enti
tled to disablement benefit where you have a 
loss of physical or mental faculty assessed at 
not less than I %. Note that you do not have 
to prove incapacity to work and so you could 
legitimately claim disablement benefit while 
working. 

Assessment of loss of faculty is made by·a 
deciding officer in accordance with the gen
eral principles set out in section 54(3). Thus 
the disabilities to be taken into account are 
all disabilities to which you may be expected 
to be subject during the period taken into 
account as compared with a person of the 
same age and sex whose physical and mental 
condition is normal. Such disabilities are 
treated as having been incurred as a result of 
the relevant loss of faculty except where 
they were the result of a congenital defect or 
an injury or disease received or contracted 
before the relevant accident or disease, or 
received or contracted after, and not direct
ly attributable to, the accident or disease.The 
assessment is made without reference to the 
particular circumstances of the claimant 
other than age, sex and physical and mental 
condition and is made by reference to dis
abilities which are prescribed by regulation 
as amounting to 100% disablement. 

Section 54(4) provides that regulations may 
direct that a prescribed loss of faculty shall 
be treated as resulting in a prescribed degree 
of disablement. Article 5 of the Social 
Welfare (Occupational Injuries) Regulations 
1967 [5.1. No.77 of I 967}, read in conjunction 
with the First Schedule thereto, sets out the 
prescribed degrees of disablement for fifty-
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five different types of injury (seven of which 
are assessed at 100% disablement), while 5.1. 
No.391 of 1983 specifies the rules to be fol
lowed in assessing degrees of disablement in 
respect of occupational deafness. Article 5 
(3) of the 1967 Regulations does provide, 
however, that where, as a result of the injury, 
the claimant may be expected to be subject 
to greater disabilities than would normally be 
incurred as a result of such an injury or the 
part of the body by which the injury was sus
tained would not, apart from that injury, have 
been normal at. the date of the assessment, 
the prescribed degree of disablement may be 
adjusted to such figure as is reasonable in the 
circumstances of the case. 

Section 54(5) provides for the making of a 
provisional assessment of disablement where 
there is a possibility of change in the condi
tion of the claimant. 

Finally, disablement benefit is not payable for 
the first three days after the accident 
occurred or the disease was contracted. 
Moreover if you are incapable of work as a 
result of the accident or disease, you cannot 
claim disablement benefit while remaining so 
incapable during the period of 156 days 
(excluding Sundays) beginning with the day of 
the relevant accident or commencement of 
illness. (If you were always capable of work 
or became capable of work again, you could 
claim disablement benefit after the three 
waiting days and this entitlement would not 
be affected by any subsequent period of inca
pacity to work.) 

ii) Rates of beneftt - Where disablement is 
assessed at less than 20%, benefit is payable 
as a gratuity fixed in accordance with a pre
scribed scale - see 5.1. No. I 37195. Where 
such disablement is assessed at not less than 
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10%. and where the period of assessment is 
for life or a period exceeding 7 years. you 
may opt. before the gratuity is paid. for the 
substitution of a weekly pension for the gra
tuity. (The minimum threshold of 10% dis
ablement does not apply in respect of dis
ablement commencing before I May 1990.) 
Again the rate of pension is fixed in accor
dance with a prescribed scale - see 5.1. 
No. 137/95. 

Where disablement is assessed as amounting 
to 20% or more. disablement benefit is 
payable as a weekly pension which varies in 
accordance with the degree of disablement 
from a prescribed minimum where the 
claimant has suffered 20% disablement to a 
prescribed maximum where the claimant has 
suffered 100% disablement - see Part III of 
Second Schedule to the 1993 Act. as amend
ed. (5.1. No.114 of 1990 purports. in article 3. 
to make special provision for the payment of 
disablement pension to sufferers of pneumo
coniosis and byssinosis whose disablement is 
assessed at less than 20% but more than 
10%. While such arrangements are no doubt 
desirable. they may be legally dubious as the 
1993 Act does not appear to empower the 
Minister to differentiate between different 
prescribed diseases in this context.) 

Unemployability Supplement (section 56) is 
payable as an increase to disablement benefit 
where you are incapable of work and likely 
to remain permanently so incapable. A per
son in receipt of such a supplement also 
qualifies for further increases in respect of 
adult and child dependants - section 55(4). 
(Note that section 20(9) of the Social 
Welfare Act 1994 provides for the repeal of 
section 55. However. at the time of writing. 
this provision has not yet come into force.) 

Where disablement is assessed as amounting 
to 100% and where. as a result of the relevant 
loss of faculty. you require constant atten
dance. the disablement pension is supple
mented by a constant attendance allowance. 
except where you are receiving medical 
treatment as an in-patient in a hospital or 
similar institution (section 57). Section 39 of 
the Social Welfare Act 1996 empowers the 
Minister to make regulations providing for 
the payment of constant attendance 
allowance where disablement is assessed at 
less than 100%. Reduced rates of constant 
attendance allowance are payable to persons 
suffering from disablement of 50 per cent or 
more. 

Where a person suffers two or more succes
sive accidents covered by the code. he or she 
is not entitled (apart from dependency 
allowances) to receive an aggregate of injury 
benefit and disablement pension. or two or 
more disablement pensions. in excess of the 
appropriate maximum rate of disablement 
pension - section 58. See also Arts 10 and I I 
of the 1967 Regulations. 

iii) Disqualiffcations - You can be disqualified for 
receiving disablement benefit for up to 9 
weeks if you fail without good cause 

I) to attend for. or to submit yourself to. 
medical examination in accordance with 
sub-article 4 which. inter alia. empowers 
the Minister. on giving not less than three 
clear days' notice in writing. to require 
any person claiming disablement benefit 
to submit himself to medical examina
tion at such time and place as may be 
specified in the notice; (the sub-article 
also empowers the Minister to pay the 
reasonable and necessary expenses of 
the claimant incurred in attending for 
such examination) 
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2) to submit yourself to such medical 
treatment as is considered appropriate 
in your case by the registered medical 
practitioner in charge of the case or by 
a registered medical practitioner to 
whose examination you have submitted 
yourself in accordance with the provi
sions of article 18. (However, you cannot 
be disqualified for receiving disablement 
benefit for refusing to undergo a surgical 
operation which is not of a minor char
acter.) 

(Section 70 and article 18( I) of the 1967 
Regulations, as amended by S.1. No.81 of 
1986). 

Article 18(2), as amended, provides that you 
can be disqualified for receiving unemploya
bility supplement up to 9 weeks if you fail 
without good cause to observe any of the 
rules of behaviour specified in the Third 
Schedule to the 1967 regulations. These are 
as follows: 

I) You must obey the instructions of the 
doctor in attendance and answer any 
reasonable enquiries by the Minister or 
his officers relating to the claim. 

2) You must refrain from behaviour likely 
to retard your recovery. 

3) If you absent yourself from your place of 
residence, you must leave word as to 

where you may be found. 

4) You must not refuse unreasonably to 
see the Minister's sickness visitor. 

5) You must do no work where the earn
ings, on the average, exceed a prescribed 
amount per week. By virtue of article 
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18(5), the Minister may exempt a person 
from the operation of this rule for such 
period as he may think fit where the 
work is part-time and by way of rehabil
itation or occupational therapy or 
where the person has become incapable 
of following his usual occupation and is 
undergoing a course of training with a 
view to fitting himself to take up some 
other occupation. 

It is worth emphasising that under both arti
cle 18( I) and 18(2), you can successfully 
oppose disqualification if you can show that 
there was a good reason for your actions or 
inaction, as the case may be. 

By virtue of section 21 I of the 1993 Act. you 
are disqualified for receipt of, inter alia, dis
ablement pension while you are undergoing 
penal servitude, imprisonment or detention 
in legal custody. The disqualification here is 
relaxed where (a) the claimant is detained 
(other than as a criminal lunatic) in an insti
tution for the treatment of mental or infec
tious diseases or (b) the detention is in 
respect of the claimant having been charged 
with a criminal offence, the charge is subse
quently withdrawn or the claimant is acquit
ted and immediately before the detention he 
or she was entitled to the said benefit or 
would have been but for the "waiting days" 
rule, or (c) imprisonment is undergone as an 
alternative to payment of a fine - see section 
21 I and articles 12 and 13 of S.1. No.77 of 
1967. 

Finally, article 18(3) provides for the suspen
sion of proceedings on a claim for or pay
ment of disablement benefit for such period 
as may be determined under the Act in any 
case to which either article 18( I) or article 
18(2) applies. The Act does not appear to 
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impose any limitation on the duration of 
such suspension. 

b) Injury benefit 

i) Conditions of eligibility - By virtue of section 
53( I). if you are incapable of work as a result 
of an occupational accident or disease occur
ring after I May 1967 you are entitled to 
injury benefit from the fourth day of such 
period of incapacity. Sub-section 2 provides 
that a claim cannot be made in respect of any 
day of paid holiday leave. Injury benefit can 
only be claimed for a maximum of 156 days 
(excluding Sundays) beginning with the date 
of the accident. By virtue of section 53(6). a 
person under the age of 16 is not entitled to 
injury benefit except in so far as may be pro
vided by regulations. S.1. No. 82192 provides 
for the payment of injury benefit to such per
sons where they are in full-time employment. 

Art.20 of 5.1. No.392 of 1983. as amended. 
provides that injury benefit shall not be 
payable in respect of pneumoconiosis. byssi
nosis. occupational asthma. vibration induced 
white finger or occupational deafness. In such 
cases. apparently. the patient must claim dis
ablement benefit. Notwithstanding section 
66(6). it is far from clear whether the 
Minister can legally restrict the injury benefit 
scheme in this way. 

ii) Amount of benefit - By virtue of section 
53(4) and Part I of the Second Schedule to 
the 1993 Act. the personal rate of injury ben
efit is currently equivalent to the personal 
rate of disability benefit. Section 55 provides 
for increases of benefit in respect of adult 
and/or child dependants. (though as previ
ously noted. the repeal of this provision is 
antiCipated by section 20(9) of the Social 
Welfare Act 1994). Where a person suffers 

two or more successive accidents covered 
by the code. he or she is not entitled (apart 
from dependency allowances) to receive. 
inter alia. an aggregate of injury benefit and 
disablement pension in excess of the appro
priate maximum rate of disablement pension 
- section 58. 

iii) Disquoliffcolions - The grounds of disquali
fication for injury benefit are essentially the 
same as for disablement benefit except that 
you may additionally be disqualified for 
receipt of injury benefit if you engage in work 
other than: (a) light work for which no remu
neration is. or would ordinarily be. payable; 
(b) work undertaken primarily as a definite 
part of treatment while a patient in a hospi
tal. sanatorium or other similar institution 
and provided earnings do not exceed a pre
scribed amount per week; or (c) work under 
a scheme that is. in the opinion of the 
Minister. charitable in character and purpose 
and where the earnings do not exceed a pre
scribed amount per week. 

(Note that section 20 of the Social Welfare 
Act 1994 anticipates the eventual integration 
of injury benefit into the disability benefit 
scheme. This has not come into effect at the 
time of writing.) 

c) Death benefit 

Death benefit is payable where an insured 
person in insurable (occupational injuries) 
employment dies. after I May 1967. as a 
result of an accident arising out of and in the 
course of employment - section 59. In such 
circumstances. benefit is payable to the fol
lowing categories of person: 

i) Widows - By virtue of section 60( I). the 
widow of the deceased is entitled to death 
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benefit if. at the time of his death. she was 
either living with him or was being wholly or 
mainly maintained by him (or would have 
been so maintained but for the accident). A 
widow loses her entitlement to benefit if she 
remarries or if and so long as she and any 
person cohabit as husband and wife - section 
60(3). section 60(4). However she will not 
lose entitlement to death benefit merely 
because she is divorced from her former 
husband - section 2 of the Social Welfare 
(No.2) Act 1995. 

Increases in the rate of death benefit are 
payable (a) where the claimant has depen
dent children and lor (b) where she has 
reached pensionable age and is living alone. 

ii) Widowers - The conditions of eligibility 
for widowers differ from those applicable to 
widows. 

A widower qualifies for death benefit where. 
at the death of his wife. he was being wholly 
or mainly maintained by her or would. but 
for the accident. have been so maintained -
section 60(5). If the widower is able-bodied. 
the benefit is payable as a lump-sum (cur
rently £4.490.) - section 60(7) To qualify for 
the weekly pension. the widower must addi
tionally show that he is incapable of self-sup
port by reason of some physical or mental 
infirmity and likely to remain permanently so 
incapable - section 60(6). Prior to the enact
ment of section 2 of the Social Welfare 
(No.2) Act 1995. there was no provision for 
disqualifying widowers for receipt of such 
weekly pension on remarriage or cohabita
tion. (However this provision does not 
appear to have been brought into effect yet.) 
Increases on this pension' are payable on the 
same terms as for widows. 
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In the light of EC Directive 79/7/EEC on the 
progressive implementation of the principle 
of equal treatment for men and women in 
matters of social security. serious doubts 
must· exist as to the validity of the differences 
in treatment meted out to widows and wid
owers for the purposes of death benefit 
since December 1984. (See now page 54 
below). 

iii) Parents - A parent of the deceased is 
entitled to death benefit if. at the date of the 
deceased's death. such parent' was being 
wholiy or mainly maintained by the child or 
would have been so maintained but for the 
accident - section 61 (I). Different rates of 
pension are payable. depending on the mari
tal status of the deceased and the circum
stances of the parents - section 61 (3). The 
maximum rate is payable only where the 
deceased was a widower. widow or single 
person and. (where the parent is the father). 
the parent is permanently incapable of self
support by reason of some physical or men
tal infirmity. or (where the parent is the 
mother). the parent is a widow or a wife 
whose husband does not qualify for the max
imum pension. In any other situation. a 
reduced pension only is payable. Mothers are 
disqualified upon marriage. re-marriage or 
cohabitation. as the case may be. There are 
no comparable disqualifications for fathers. 

Again. it is questionable whether the varying 
treatments of men and women in this con
text are legally valid. having regard to 
Directive 79/7/EEC. 

iv) Orphans - By virtue of section 62. death 
benefit is payable to an orphan of the 
deceased who was wholly or mainly main
tained by the deceased at the date of his 
death. For these purposes. a child is a person 
under the age of 18 or. if over that age. under 
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the age of 21 and receiving full-time instruc
tion by day at any university. college. school 
or other educational establishment - sub
sections 2( I) and (3). By virtue of section 38 
of the Social Welfare Act 1996. payment may 
be continued for the duration of the acade
mic year in the case of a person who attains 
the age of 22 during such year. 

v) Person paying funeral expenses - Finally a 
lump sum payment (currently £310) is 
payable in respect of funeral expenses - sec
tion 63. Application has to be made by the 
personal representative or. in the absence of 
such a person. by the spouse or next-of-kin 
of the deceased or by any other person 
claiming to be entitled. 

d) Medical Care Allowance 

i) Conditions of eligibility - Section 65( I) 
provides that the cost of medical care which. 
in the opinion of the Minister. is reasonably 
and necessarily incurred by the insured per
son as a result of an occupational injury or 
disease and which is not otherwise provided 
for under the Health Acts. the Mental 
Treatment Acts or the treatment benefit 
scheme administered by the Department of 
Social Welfare. or be paid for out of the 
Social Insurance Fund. By virtue of section 
65(5) and S.1. No.92 of 1967. the claimant 
must give the Minister a notice in writing 
specifying the nature of the care required 
within six weeks from the date of com
mencement of such care (though where 
there was good cause of the failure to give 
the notice in time. the Minister may extend 
the period to the date on which notice was 
actually given). Where notice has been given. 
the claimant may be required to submit to 
medical examination for the purpose of 
establishing that the care is necessary and 
reasonable - section 65(6). For the purpose , , 

of this scheme. medical care comprises gener
al practitioner and specialist care; nursing care 
at home (except where a constant attendance 
allowance is payable) and institutional nursing 
care; pharmaceutical and other medical or 
surgical supplies; dental and optical treatment 
and appliances; care provided by professionals 
allied to the medical profession. such as phys
iotherapists and chiropodists; and travelling 
expenses to and from the place where med
ical care is provided. 

Inasmuch as the decision on a claim for med
ical care allowance is entrusted to the 
Minister. as opposed to a deciding officer. it 
would appear that there is no statutory right 
of appeal against such decision to an appeals 
officer. 

ii) Amount of allowance - The amount of 
allowance payable is the cost of the medical 
care reasonably and necessarily incurred less 
the cost or value of such treatment provided 
for under the Health Acts. the Mental 
Treatment Acts or the treatment benefit 
scheme. regardless of whether the claimant 
actually avails himself of the services or ben
efits provided pursuant to such legislation. 
The appropriate cost for the care provided is 
determined by the Minister. 

The Minister may decide to pay the 
allowance to such persons as he thinks fit 
and. in particular. where the cost of medical 
care is due to a health board. to the health 
board. Article 8 of S.1. No.92 of 1967 pro
vides that where the claimant dies. the 
Minister may allow such person as he thinks 
fit to proceed with or make a claim for an 
allowance in the name of the deceased. 

By virtue of section 73. the Minister may 
make such contributions towards the cost of 
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rehabilitation services for persons entitled to 
disablement benefit as he may. with the con
sent of the Minister for Finance. determine. 

MISCELLANEOUS 

Appeals - In general. if you are dissatisfied 
with a decision in relation to an occupation
al injury benefit. including an interim decision 
in relation to a provisional assessment of the 
degree of disablement for the purposes of 
disablement benefit, you can appeal to the 
Social Welfare Appeals Office (see A Guide to 
Social Welfare Claims and Appeals) (although 
see above in relation to medical care 
allowance). 

Nolice of accidents - By virtue of section 67. 
regulations may provide for requiring an 
insured person to give notice of any accident. 
in respect of which injury benefit or medical 
care allowance may be claimed. to his 
employer within a prescribed time. (Where 
the insured person dies as a result of the 
accident within this prescribed time. the 
obligation to notify may pass to another pre
scribed person.) 

Section 68 provides that regulations may 
require employers to report such accidents 
to a prescribed person within a prescribed 
time. to furnish to such person any informa
tion required for the determination of claims 
for injury benefit and to take such other 
steps as may be prescribed to facilitate the 
giving of notices of accidents in respect of 
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which injury benefit may be claimed. the 
making of claims for such benefit and the 
determination of such claims. 

The relevant regulations for both of these 
sections. are articles II and 12 of the Social 
Welfare (Claims and Payments) Regulations 
1967 (S.I. No.8S of 1967). as amended by 5.1. 
No.87 of 1979. 

Medical research - Section 74 empowers the 
Minister to promote research into the caus
es. incidence and methods of prevention of 
occupational accidents and diseases and to 
finance such research from the Social 
Insurance Fund. 

Taking of beneftt into account in assessing 
damages - By virtue of section 75. any injury 
benefit or disablement benefit (other than 
constant attendance allowance) to which the 
claimant is entitled for five years following 
the date when the cause of action arose shall 
be taken into account in calculating damages 
to which the claimant is entitled in any action 
for damages for personal injuries taken by 
the claimant. Death benefit payable in respect 
of funeral expenses shall also be taken into 
account in assessing damages in respect of a 
person's death. Such death benefit. together 
with medical care allowance and disablement 
benefit (other than constant attendance 
allowance) shall also be taken into account in 
assessing compensation in claims taken 
under the Garda Sioch:lna (Compensation) 
Acts 1941-45 after 6 April 1989. 
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PART III - LONG TERM DISABILITY 

CHAPTER 3 

Invalidity Pension 

I nvalidity pension is a payment for people 
who are incapable of work in the long
term due to sickness or disability. The 

provisions in relation to invalidity pension 
are set out in Sections 95 to 99 of the Social 
Welfare (Consolidation) Act. 1993 and in 
Articles 52 to 54 of the Social Welfare 
(Consolidation Payments Provisions) 
Regulations, 1994 [5.1. No. 417 of 1994]. 

WHO IS ENTITLED? 

In order to be entitled to invalidity penSion 
you must be: 

(a) permanently incapable of work and: 
(b) you must satisfy the contribution 

conditions. 

The definition of incapacity for work has 
already been discussed in relation to disabili
ty benefit (see page 2). You will be regarded 

as being permanently incapable of work if 
immediately before the date of claim of inva
lidity pension 

(a) you have been continuously incapable of 
work for a period of one year and it is shown 
to the satisfaction of a deciding officer or an 
appeals officer that you are likely to continue 
to be incapable of work for at least a further 
year, or 

(b) you are incapable of work and evidence is 
adduced to establish to the satisfaction of a 
deciding officer or an appeals officer that the 
incapacity for work is of such a nature that 
the likelihood is that you will be incapable of 
work for life. 

Where it is subsequently shown to the satis
faction of a deciding officer or an appeals 
officer that you are no longer likely to con
tinue to be incapable of work for at least a 
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further year or for life as the case may be. 
you will no longer be considered to be eligi
ble for invalidity pension. 

In practice. most claimants of invalidity pen
sion will have been in receipt of disability 
benefit for considerably more than one year 
before qualifying for pension. Generally 
speaking. where a medical referee examining 
somebody for disability benefit considers 
that he or she is likely to qualify for invalidi
ty pension. the medical referee will recom
mend to the Department of Social Welfare 
that the person be transferred to invalidity 
pension. The Department will then write to 
you outlining this option. It is. of course. open 
to you to submit a claim for invalidity pen
sion even where a medical referee has not 
recommended that you be put on to pen
sion. In such a case. you will generally be 
called for a further examination by a medical 
referee whose report will be submitted to a 
deciding officer for decision. 

CONTRIBUTION CONDITIONS: 

In order to qualify for invalidity pension. you 
must have: 

(a) at least 260 paid contributions since 
your entry into insurance. and 

(b) at least 48 paid or credited contribu
tions in the last complete contribution 
year (i.e. tax year) before the "relevant 
date". 

"Relevant date" means any day subsequent 
to the completion of one year of continuous 
incapacity for work where the insured per
son has entered into a continuous period of 
incapacity for work and he or she is subse
quently proved to be permanently incapable 
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of work. or any date subsequent to the com
mencement of a period of incapaCity for 
work where evidence is produced to the sat
isfaction of a deciding officer or an appeals 
officer to establish that the incapacity for 
work is of such a nature that the likelihood is 
that the person will be incapable of work for 
life. (Section 96 and Article 53). 

DISQUALIFICATIONS: 

You will be disqualified for receiving Invalidity 
Pension if and so long as you fail. without 
good cause. to observe the following rules of 
behaviour. 

I. You must attend for medical or other 
examination at such time or place as may 
be required by an officer of the Minister. 
provided that you have been given not 
less than seven days notice in writing. 

2. You must obey any instructions. relating to 
your behaviour or any other matter con
cerning your incapacity. of a doctor 
attending on you or to whom you have 
attended for medical or other examina
tion in accordance with Rule I. 

3. You must not refuse unreasonably to see 
an officer of the Minister and you shall 
answer any reasonable enquiries by any 
such officer related to your claim. 

4. You must not engage in work whether on 
your own account or on behalf of any 
other person. 

5.You may. with the prior written permission 
of an officer of the Minister. be exempted 
from the operation of rule 4 for any peri
od during which 
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(a) having become permanently incapable 
of following your usual occupation you 
are undergoing a course of training 
with a view to taking up some other 
occupation, or 

(b) you are engaged in work in the nature 
of rehabilitation or occupational thera
pY,or 

(c) you are engaged in light work for 
which no remuneration is or would 
ordinarily be payable. 

It is important to note that under an agreement 
between the Department of Sodal Welfare and 
NRB, the Department may interpret these 
exemptions so as to allow participation in 

a) FAs Community Employment 

b) Part-time paid employment of up to 20 
hours per week 

c) Training courses, including main-stream 
training and 

d) Educational programmes, including second 
and third level courses. 

Persons who take up these options can still 
retain their invalidity pension 

You are also disqualified if you are undergo
ing penal servitude, imprisonment or deten
tion in legal custody (subject to certain 
exceptions) 

CLAIMS AND PAYMENTS: 

You must claim invalidity penSion within 3 
months of the date on which you would be 
entitled to the penSion. You will be disquali
fied for penSion in respect of any period 
more than 6 months before the date on 
which the claim is made. In practice, most 
persons claiming invalidity pension will be on 
disability benefit at the time of the claim and 
will be subject to examination by medical ref
erees. Where the medical referees believe 
that a person would be entitled to pension, 
they will notify the deciding officer and the 
person will be notified of their entitlement. 
You can also apply for pension yourself if you 
feel that you are permanently incapable of 
work. You will normally be examined by a 
medical referee who will advise the deciding 
officer in relation to your capacity for work. 
Any person who is dissatisfied with a deci
sion by a deciding officer can appeal to the 
Social Welfare Appeals Office. 

Invalidity pension is payable at a flat rate with 
increases for any adult and child dependants. 
There are small extra payments for persons 
over 66 who are living alone andlor for per
sons over 80. Persons in receipt of invalidity 
pension may qualify for the Free Schemes 
(see A Guide to Pensions for the Elderly). 

The rules in relation to payment of invalidity 
pension after death and payment to appoint
ed persons are generally the same as for dis
ability benefit (page 5). 
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CHAPTER 4 

Disability Allowance 

(Formerly Disabled Persons Maintenance Allowance) 

Disability allowance is a means tested 
payment for people who are sub
stantially handicapped in undertak

ing employment in the long term due to sick
ness or disability. This payment replaces the 
disabled persons maintenance allowance 
administered by the regional health boards 
under the auspices of the Department of 
Health. Responsibility for this payment trans
ferred from the Department of Health to the 
Department of Social Welfare on 2 October 
1996 and the provisions in relation to the 
new disability allowance are set out in the 
Social Welfare Act, 1996. 

WHO IS ENTITLED? 

In order to be entitled to disability allowance 
you must: 

I. be between the ages of 16 and pension 
age (currently 66) 
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2. be substantially handicapped, by reason of 
a specified disability, in undertaking 
employment of a kind which if you were 
not suffering from that disability, would be 
suited to your age, experience and qualifi
.cations, whether or not you are availing of 
a service for the training of disabled per
sons under Section 68 of the Health Act, 
1970, and 

3. satisfy the means test (see below). 

A person is regarded a~ being substantial
ly handicapped in undertaking suitable 
employment by reason of a specified dis
ability where he or she suffers from an 
injury, disease, q:mgenitaL deJ()rmity or 
physical or mental illness or·defect "whicti 
has continued or, in the opinion of a".dedd
ing,officer or;Appeals Officer, may reason
ably be expected to continue for a period 
of at least I year. 
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MEANS TEST: 

The first £2 of means do not affect your 
allowance. After that the pension is reduced 
by £2 for every £2 of means. Means are taken 
into account under the following headings 
(Part I of the Third Schedule of the Act) : 

Property 
The yearly value of any property belonging 
to you or your spouse (not being property 
personally used or enjoyed by you or a farm 
leased by you) which is invested or put to 
profitable use or which is capable of invest
ment or profitable use is assessed under this 
heading (Rule I). "Spouse" means either per
son of a married couple or a man and 
woman who are not married but who are 
cohabiting as husband and wife. 

The yearly value is assessed as follows: 

• The first £2.000 of the capital value is 
excluded 
• The next £20.000 is assessed as having a 
yearly value of 7.5% 
• The remainder is assessed as having a year
ly value of 15%. 

So. if you have £2.500 in the Post 
Office. the yearly value is calculated 
as follows 

£ 2.000 X 0% 
£ 500 X 7.5% 

Total 

= 
= 

= 

£00.00 
£37.50 

£37.50 

An example of property treated in this way 
is savings in a deposit account. The 
Department of Social Welfare estimate the 

value of any savings in accordance with the 
formula set out above. This rule provides a 
notional basis for valuing property. The actu
al income which you receive (if any) is irrele
vant. If you are receiving a higher income 
from the property than that assessed under 
this rule your payment wi II not be reduced 
because of this. On the other hand. if you are 
not receiving any income from the property 
then the notional income will still apply. 
Property falling within this heading includes 
houses (other than your own home). build
ings or land not personally occupied by you. 
stocks and shares. savings. etc. 

Income 
All income in cash which you or your spouse 
may reasonably expect to receive in the 
coming year is assessed for the purposes of 
the means test but excluding (Rule 1(2» 
• a prescribed amount of all moneys 

received by your spouse from insurable 
employment (currently £30 per week for 
employment of 3 days or less and £45 per 
week for over 3 days. plus any necessary 
travel expenses) 

• social welfare payments. mobility allowance 
and domiciliary care allowance 

• a prescribed amount of earnings from 
rehabilitative employment (currently 
£35.20 per week) 

• bonuses for children going to school in the 
Gaeltacht 

• payments for providing accommodation to 
people studying Irish in the Gaeltacht 

• Army Pension up to £80 per year 
• money received from a charity 
• income from employment by a health 

board as a home help 
• a training allowance on a rehabilitation 

training course 
• charitable work as an outworker up to 

£104 per year 
• one-half of any income from seasonal fish-
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ing up to £ 120 per year and one-third of 
any income between £ 120 and £300 per 
year. 

• payments for a fostered child or for pro
viding accommodation for a child under 
the Child Care Act, 1991 

As can be seen, a large and confusing number 
of exceptions have developed. In addition the 
Minister has the sweeping power to exclude 
"such other income as may be prescribed". In 
exercise of this power, the Minister has 
excluded income derived from compensation 
awarded to persons who have contracted 
Hepatitis C and from compensation awarded 
to persons who have disabilities caused by 
Thalidomide (5.1. 297 of 1996). 

It should be noted that there are many differ
ences of detail between the exceptions set 
out above and those which apply to the means 
test for the blind pension set out in chapter 7. 
The reason for these variations is not appar
ent. 

Income is taken to be that which you have 
actually received in the year before the calcu
lation in the absence of other means of find
ing out what your income will be. 

Under the means test account is taken of the 
yearly value of any advantage (Rule 1(3)) 
accruing to you or your spouse from 

• the use or enjoyment of property (other 
than a domestic dwelling or farm building 
owned and occupied, furniture and person
al effects) which is personally used or 
enjoyed by you or your spouse, and 

• a farm of land leased by you or your 
spouse. 

Property Disposed Of 

If you or your spouse, at any time, directly or 
indirectly, deprive yourself of any income or 

Page 24 

A Guide to Sickness and Disability Payments 

property in order to qualifY for the allowance or 
to qualify for a higher rate of allowance, that 
income or property will be taken into account 
as means (Rule I (4)). So, for example, if you 
give £5,000 to your children in order to qual
ify for a pension then the £5,000 will be .taken 
into account as means. 

Where the income or the value of the prop
erty has reduced since the date of the calcu
lation, the calculation may be revised down
wards subject to regulations which have not 
been made at the time of writing. 

DISQUALIFICATIONS: 

I. You may be disqualified for receiving dis
ability allowance if you fail, without good 
cause, to attend .for or to submit yourself 
to such medical or other examinations as 
may be required or to observe rules of 
behaviour. The rules of behaviour provide 
that you must 

i) attend for medical or other examina
tion at such time or place as may be 
required by the Department, provided 
that you have been given not less than 7 
days notice in writing; 

ii) obey any doctor's instructions relating 
to your disability; and 

iii) not unreasonably refuse to see an offi
cer of the Department and must 
answer any reasonable enquiries by 
such officer relating to your claim. 

2. You are not entitled to receive disability 
allowance for any period during which you 
are resident in an institution except and 
insofar as you are undergoing medical or 
other treatment of a temporary nature for 
a period not exceeding thirteen weeks. 
"Institution" means a hospital, convalescent 
home or home for people suffering from 
physical or mental disability or ancillary 
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accommodation, nursing home for the care 
and maintenance of dependent elderly 
people and any other similar establishment 
providing residence, maintenance or care 
where the cost of a person's maintenance 
therein is being met in whole or in part by 
or on behalf of a Health Board. 

This provision means that people with disabil
ities in residential accommodation or institu
tional care are not entitled to receive disabili
ty allowance. In some cases, such persons may 
be paid some form of "pocket money" by the 
institution. This was one of the most heavily 
criticised aspects of the disabled persons 
maintenance allowance scheme and a range of 
organisations and individuals including the 
Ombudsman and the Commission on the 
Status of People with Disabilities have recom
mended that payments should be made to 
people in residential accommodation. 

You are also not entitled to disability 
allowance if you are absent from the State or 
undergoing penal servitude. imprisonment or 
detention in legal custody (subject to certain 
exceptions (section 211). 

CLAIMS AND PAYMENTS 

Claims for disability allowance must be made 
within 7 days from the day on which you 
become entitled. Where you do not claim 
within 7 days. you are disqualified for 
allowance in respect of any period more than 
7 days before the date of claim. However. 
where you can show good cause for the delay 
in making the claim. your payment can be 
backdated but not for more than 6 months. 

Because decisions in relation to entitlement 
to disability allowance are made by deciding 
officers. there is a right of appeal to the Social 
Welfare Appeals Office. 

Payment is at a flat rate with increases for 
adult and child dependants. Where your 
weekly means do not exceed £2. the 
allowance will be payable at the full rate and 
will be reduced by £2 for every £2 (or part 
thereof) of means. Persons in receipt of dis
ability allowance may qualify for the Free 
Schemes (see A Guide to Pensions for the 
Elderly). 

Where one of a couple is entitled to disabili
ty allowance and the other is entitled to 
another social welfare payment. the total 
social welfare payments payable to the couple 
shall not exceed the total amount of the high
er social welfare payment plus the appropriate 
adult dependant increase. Where the amount 
payable would exceed this amount, the dis
ability allowance payable will be reduced 
accordingly or. where the other person is in 
receipt of unemployment assistance or pre
retirement allowance. the total shall be split 
equally between them. In other words. if a 
person claims disability allowance and her 
spouse is in receipt of unemployment assis
tance. she will not be paid the full rate of the 
allowance and both will receive about four
fifths of a full payment. 

This applies to a married couple and to a man 
and woman who are not married to each 
other but who are cohabiting as husband and 
wife. 

However. where both persons of a couple are 
entitled to disability allowance. both will 
receive the full personal rate of disability 
allowance. 

The rules in relation to payment to appointed 
persons and payment after death are similar 
to those applying to disability benefit (see 
page 5). 
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CHAPTER 5 

Infectious Diseases Maintenance Allowance 

I
nfectious diseases maintenance allowance 
(IDMA) is a weekly means-tested pay
ment for people with infectious diseases. 

The rules in relation to IDMA are set out in 
section 44 of the Health Act. 1947 and in the 
Infectious Diseases Maintenance Regulations. 
1996 [5.1. 166 of 1996]. It is administered by 
the local health boards on behalf of the 
Department of Health. 

WHO IS ENTITLED? 

IDMA is payable to a person who is suffering 
(rom a listed in(eaious disease and is undergo
ing treatment (or the diseases and is thereby 
prevented (rom making reasonable and proper 
provision (or his or her own maintenance and the 
maintenance o( dependants (Section 44 of the 
Health Act 1947). 

It is also payable to a person who is a prob
able source of infection and who is instruct
ed by a health board doctor to take precau-
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tions which prevent him or tier from making 
proper provision for his or her own mainte
nance.This would include a situation where a 
person. who was a carrier of an infectious 
disease. was advised not to attend work so 
as to avoid the risk of passing on an infec
tious disease. 

Infectious Diseases: 

The diseases which are listed as infectious 
are (sections 2( I) and 29 of the Health Act. 
1947 and the Infectious Diseases 
Regulations. 1981 [5.1. No. 390 of 1981 as 
amended by 5.1. No. 268 of 1985]) : 

- acute anterior polio myelitis 
- diphtheria 
- dysentery 
- salmonellosis 
- tuberculosis 
- typhoid and paratyphoid fevers 
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- typhus 
- viral haemorrhagic diseases 
(including lassa fever and marburg 
disease). 

MEANS TEST 

The details of the means test are not pub
lished and can vary from one health board 
area to another. 

CLAIMS AND PAYMENTS 

Claims should be made to your local health 
board as soon as you believe you may be 
entitled. There is no formal system of appeal 
in relation to IDMA. 

IDMA is payable at a flat rate with increases 

where a person has an adult or child depen
dants. A lower rate of IDMA is payable if a 
person is receiving in-patient services under 
the Health Acts (i.e. in a hospital or similar 
institution). 

An extra weekly amount is payable to a per
son who is single or a widow or widower or 
who has a dependant spouse, where the per
son has other dependants (e.g. children) and, 
with the approval of the health board, a 
helper is employed to take care of these 
dependants. 

A further amount can be paid towards the 
costs of accommodation where the person is 
the owner or tenant of the premises where 
s/he ordinarily lives or where s/he con
tributes substantially towards the costs of 
the premises where s/he lives. 
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CHAPTER 6 

Mobility Allowance and 

Motorised Transport Grant 

I. MOBILITY ALLOWANCE 

Mobility allowance is a monthly means-test
ed payment for persons who are unable to 
walk. It is provided for under section 61 of 
the Health Act. 1970 but the details of the 
payment are set out in an unpublished circu
lar from the Department of Health to the 
health boards. It is administered by the local 
health boards on behalf of the Department 
of Health. 

WHO IS ENTITLED? 

In order to qualify for the allowance you 
must be over 16 years and under 66 years 
and must be living at home or maintained by 
a health board in a long-term institution. 

You must be unable to walk, even with the use 
of artificial limbs or other suitable aids, or must 
be in such a condition of health that the exertion 
required to walk would be dangerous. 
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The inability to walk has to be likely to last 
for at least one year. You must not have been 
forbidden to move for medical reasons and 
you must be in a condition to benefit from a 
change in your surroundings. 

CLAIMS AND PAYMENTS 

A standard form is available from your local 
health board. This form must be signed by 
your doctor. The allowance is paid monthly 
(currently £39.1 O).There is no formal system 
of appeal in relation to the mobility grant. 

2. MOTORISED TRANSPORT GRANT 

Motorised transport grant is a payment 
towards the conversion of a motor" vehicle 
or for the purchase of an adapted vehicle for 
use by a person with a disability. It is provid
ed for under section 68 of the Health Act. 
1970 but the details of the scheme are set 
out in an-'unpublished circular from the 
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Department of Health to the health boards. 
It is administered by the local health boards 
on behalf of the Department of Health. 

Who is entitled? 

In order to qualify you must be suffering 
from a disability such that you need to make 
adaptations to a motor vehicle in order to 
drive it. The motor vehicle must be essential 
for you in order to make a living. However, 
the grant may also be payable to a person liv-

ing in a very remote area. The grant is subject 
to a means test which may vary to some 
extent from one health board to another. 

Claims and payments 

If you feel you might qualify for the grant you 
should apply to your local health board. The 
amount of the motorised transport grant can 
be up to £2,7 I 8.There is no formal system of 
appeal in relation to the motorised transport 
grant. 
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PART IV-BLIND PENSIONS 

CHAPTER 7 

Blind Pension 

T he blind pension is a means tested 
. payment to a person aged 18 or over 

who is blind. The details of the blind 
pension are set out in Section 141 of the 
Social Welfare (Consolidation) Act. 1993. 

WHO IS ENTITLED? 

MEANS TEST: 

The first £6 of means do not affect your pen
sion. After that the pension is reduced by £2 
for every £2 of means. Means are taken into 
account under the following headings (Part II 
of the Third Schedule of the Act): 

In order to be entitled to a blind pension you Property 
must 

(a) be so blind that you cannot perform any 
work for which eyesight is essential or 
cannot continue your ordinary occupa
tion. 

(b) you must have reached the age of 18 
years. and 

(c) you must satisfy a means test. 

The yearly value of any property belonging 
to you (not being property personally used 
or enjoyed by you or a farm leased by you) 
which is invested or put to profitable use or 
which is capable of investment or profitable 
use is assessed under this heading (Rule I). 
The yearly value is assessed as follows: 

• The first £200 of the capital value is 
When you reach the age of 66. your pension excluded 
automatically becomes an old age (non-con- • The next £375 is assessed as having a 
tributory) pension. yearly value of 5% 
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• The remainder is assessed as having a 
yearly value of 10%. 

So, if you have £2,500 in the Post 
Office, the yearly value is calculated 
as follows 

£ 200 X 0% = 
£ 375 X 5% = 
£1925 X 10% = 

Total = 

£00.00 
£18.75 
£192.50 

£211.25 

An example of property treated in this way 
is savings in a deposit account. The 
Department of Social Welfare estimate the 
value of any savings in accordance with the 
formula set out above. This rule provides a 
notional basis for valuing property. The actu
al income which you receive (if any) is irrele
vant. If you are receiving a higher income 
from the property than that assessed under 
this rule your payment will not be reduced 
because ofthis. On the other hand, if you are 
not receiving any income from the property 
then the notional income will still apply. 
Property falling within this heading includes 
houses (other than your own home), build
ings or land not personally occupied by you, 
stocks and shares, savings, etc. 

Where your income under this heading is 
£52 or more per year it is deemed to be 
increased by a further notional £52 (Rule 
1(3)). 

If you decide to sell your house, any money 
which you retain from the sale would nor
mally be taken into account as means. 
However, where you are 66 or over and you 
or your spouse sell your home the proceeds 
of the sale up to a maximum of £75,000 

(Rule 2 and article 90 of the Social Welfare 
(Consolidated Payments Provisions) 
Regulations, 1994) are not taken into 
account as means where you sell the house 

• to purchase alternative accommodation 
which you will occupy as your main resi
dence, e.g. where you sell your home to 
buy a smaller house, or 

• to rent alternative accommodation which 
you will occupy as your main residence, or 

• to pay the fees of a registered private 
nursing home. 

This exception applies to the proceeds from 
the sale of a dwelling house (or part of a 
house) which you have occupied as your 
principal residence or the gardens or 
grounds of the house up to one acre. The 
proceeds include the agreed sale price of the 
residence or the difference between the sale 
price and the purchase price of a new resi
dence (as applicable). 

In addition the capital value of the home of a 
person is not taken into account where the 
house is vacated on a temporary basis or 
indefinitely due to old age or incapacity. 
Where a house is put up for sale but remains 
unsold, the capital value is not assessed for 2 
years from the date when it was put up for 
sale. 

Income 

All income in cash which you may reasonably 
expect to receive during the year after the 
date of the calculation is assessed for the 
purposes of the means test but excluding 
(Rule 1(4)) 

• income from the investment of profitable 
use of property. This is already taken into 
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account under the preceding heading. 
• social welfare payments 
• bonuses for children going to school in 

the Gaeltacht 
• payments for providing accommodation 

to people studying Irish in the Gaeltacht 
• money received from specified charities 
• any other voluntary payments up to 

£52.25 per year 
• infectious diseases maintenance allowance 

and mobility allowance 
• Army Pension up to £80 per year 
• Army Pension from service between 1916 

and 1923 (Rule 6) 
• earnings up to '£312 per year from gener

al employment. plus £208 if your spouse is 
living with or being maintained by you, 
plus £ I 04 for each child dependant 

• a prescribed amount of earnings from 
rehabilitative employment 

• blind welfare allowance 
• charitable work as an outworker up to 

£52 per year 
• a prescribed amount of income from 

employment by a health board as a home 
help 

• a training allowance on a rehabilitation 
training course 

• payments for a fostered child or in 
respect of accommodation provided 
under the Child Care Act, 1991 

• in the case of a person over 66, moneys 
received under the Rural Environment 
Protection Scheme up to £2.000 per year 
and any moneys received under the EU 
Farm Retirement Scheme 

• higher education maintenance grants. 

Income is taken to be that which you have 
actually received in the year before the cal
culation in the absence of other .means of 
finding out what your income will be. 
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Where the income is attributable to a year 
other than the year preceding ~he calculation 
but is received in a subsequent year, it is 
regarded as having been received in the year 
to which it is attributable. In other words, if, 
for example. you were entitled to arrears of 
a work pension in 1992 but you did not 
receive it until 1996, it will be regarded as 
having been received in 1992 rather than 
1996. 

Under the means test account is taken of the 
yearly value of any advantage (Rule 1(5)) 
accruing to you from 

• the use or enjoyment of property (other 
than a domestic dwelling or farm building 
owned and occupied, furniture and per
sonal effects) which is personally used or 
enjoyed by you, and 

• a farm of land leased by you. 

However a cottage which you are buying 
from a local authority under the Housing 
Acts is not included under this heading so 
long as payment of the 'purchase annuity has 
not been completed. 

Property Disposed Of 

If you, at any time. directly or indirectly, 
deprive yourself of any income or property 
in order to qualify for pension or to qual ify for 
a higher rate of pension, that income or 
property will be taken into account as means 
(Rule 3). So, for example, if you give £5,000 
to your children in order to qualify fora pen
sion then the £5,000 will be taken into 
account as means. This rule does not apply 
where you transfer a farm of land of less than 
£30 ratable value to your child(ren). 
However,'You can not avail of this exception 

.< 
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if. within 3 years of your claim. you were the 
owner or occupier of land of more than £30 
valuation. 

Where the income or the value of the prop
erty has reduced since the date of the calcu
lation. the calculation may be revised down
wards subject to regulations which have not 
been made at the time of writing (Rule 3(3)). 

Aggregation of Means 

If you are one of a couple (i.e. a married cou
ple or a man and woman living together as 
husband and wife) then your means are taken 
to be half of the total means of the couple 
(Rule 4). If you are living apart from your 
spouse (this applies to married couples only). 
any sum which you pay to your spouse under 
a separation order is deducted in calculating 
your means. 

Receipt of Another Pension 

Where you are receiving the blind pension 
and another pension. e.g. from the U.K .. any 
increase in the latter pension which would 
otherwise result in a reduction of the blind 
pension greater than the amount by which 
the other pension has been increased shall 
not be taken into account (Rule 5). This is to 
avoid a situation where you get an increase in 
a U.K. pension which leads to a larger reduc
tion in your Irish pension so that you are 
worse off overall. 

DISQUALIFICATIONS: 

You are disqualified from receiving blind pen
sion where 

(a) you are receiving old age (contributory) 
penSion. retirement pension. invalidity 

penSion. unemployment assistance. pre
retirement allowance. old age (non-con
tributory) pension or carer's allowance 
unless the blind pension is payable at a 
higher rate than the other payment 
(Sections 135 and 139) (all other social 
welfare payments may be made in addition 
to blind penSion up to age 66 including 
increases in respect of adult and child 
dependants). 

(b) you are absent from the State. However. 
where you are in receipt of a pension and 
you take up residence in Northern 
Ireland. payment of the penSion may con
tinue for five years or until you obtain a 
pension from the Northern Ireland 
authorities (Section 211). 

(c) you are convicted ofany offence and are 
ordered to be imprisoned without the 
option of a fine. You are disqualified for 
the period during which you are detained 
in prison (Section 21 I). 

If you are detained in a mental hospital with
in the meaning of the Mental Treatment Act, 
1945 or in the Central Mental Hospital. your 
pension will be appropriated towards the 
cost of maintenance in the place where you 
are detained. However. the person in charge 
of that place may pay you such amount of the 
pension as he or she considers proper in the 
circumstances if you are capable of making 
proper use of it or make payments towards 
your bills including rent, mortgage. hire pur
chase or credit sales agreement. and insur
ance or assurance payments (Section 140). 

CLAIMS AND PAYMENTS: 

A claim for blind pension should be made as 
soon as it appears that you may be entitled 

Page 33 



to such a pension. Generally speaking, you 
will not be entitled to blind pension in 
respect of any period before the date on 
which the claim is made (Article 104). 
However, where you can show to the satis
faction of a Deciding Officer or an Appeals 
Officer that you would have been entitled to 
the payment and that throughout the period 
between the earlier date and the date on 
which you made the claim there was good 
cause for the delay in making such a claim, 
you will not be disqualified for receiving pay
ment of the amount to which you would 
have been entitled. No arrears are payable in 
respect of any period more than six months 
before the date on which the claim was made 
(Article 105). 

Pension should be made once a decision has 
been made "as soon' as is reasonably practi
cal thereafter" (Article 108). The pension 
may be payable by way of a Post Office 
Order, by cheque, by direct credit transfer, in 
cash, by Bank Order or in such other manner 
as the Minister for Social Welfare may 
arrange where the circumstances so warrant 
(Article 108). 

You are paid a flat rate of pension which may 
be reduced in accordance with your means. 
If you have any child dependants an addition-
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al amount will be paid. If you are living with, 
or are wholly or mainly maintaining your 
spouse (i.e. husband or wife or cohabitee) 
who is not in receipt of any benefit allowance 
or pension you will be paid an adult depen
dant allowance. The amount of this allowance 
may be reduced depending on your means. 
The general rules on adult dependants do 
not apply in the case of the blind pension. 

Small additional weekly amounts are payable 
if you are living alone or over 80. Persons in 
receipt of disability allowance may qualify for 
the Free Schemes (see A Guide to Pensions for 
the Elderly). 

If you require full time care and attention any 
person who is caring for you may be entitled 
to a means tested carer's allowance (sections 
163 to 166). If you require full time care and 
attention and claimed a prescribed relatives 
allowance before I November 1990, you will 
continue to receive this allowance as long as 
you continue to satisfy the qualification con
ditions and as long as the carer does not 
become entitled to a carer's allowance (sec
tions 167 to' 168). 

The general rules in relation to payments to 
appointed persons and payments on death 
apply to blind penSion (see page 5). 
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CHAPTER 8 

Blind Welfare Allowance 

Blind Welfare Allowance is a means test
ed payment to blind persons which is 
payable in addition to a basic social 

welfare payment. It is payable under section 2 
of the Blind Persons Act, 1920. The payment 
is administered by the health boards on 
behalf of the Department of Health. 

In order to qualify for the blind welfare 
allowance you must be regarded as unem
ployable and must satisfy a means test. 

Claims should be made to your local health 
board. 
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PART V-CARE PAYMENTS 

CHAPTER 9 

Carers Allowance 

T he carers allowance is a means tested 
payment to persons providing full
time care and attention for a pen

sioner who is incapacitated.The details of the 
allowance are set out in Sections 163 to 169 
of the Social Welfare (Consolidation) Act. 
1993 and in Articles 84 to 86 of the Social 
Welfare (Consolidated Payments Provisions) 
Regulatic:>ns. 1994 [5.1. No. 147 of 1994]. 

WHO 15 ENTITLED? . 

In order to be entitled to a carers allowance 
you must be a carer. i.e. you must be residing 
with and providing full-time care and atten
tion to a relevant pensioner. (Section 163).ln 
addition. you must: 

I. be resident in Ireland; 
2. not be engaged in employment or self

employment outside your home; 
3. be at least 18 years old; and 
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4. not be residing in an institution. 

I nstitution means 

(a) a hospital. convalescent home or home 
for persons suffering from physical or 
mental disability or accommodation 
ancillary thereto and any other similar 
establishment providing residence. main
tenance or care for the persons therein. 
or 

(b) a private dwelling where a person is 
boarded out under an arrangement 
with a Health Board (Article 84). 

"Relevant pensioner" means a person who 

(i) is so incapacitated as to require full
time care and attention and 

(ii) who has attained penSion age (66) or 
'who' 

(a) is in rec"eipt of invalidity pension or a cor-
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responding pension from another Member 
State of the European Union or from a coun
try with which Ireland has a reciprocal 
arrangement; blind pension; or disability 
allowance; or 

(b) is in receipt of a retirement penSion or 
who has reached the age of 65 and is in 
receipt of a corresponding payment from 
another Member State of the European 
Union or from another country with which 
Ireland has a reciprocal arrangement where 
such person was, immediately before the 
receipt of such a pension, in receipt of an 
invalidity pension or a corresponding pay
ment from another Member State or from 
another country with which Ireland has a 
reciprocal arrangement; 

A relevant pensioner is regarded as requiring 
full-time care and attention where 

(a) he or she is so disabled or invalided that 
he or she requires from another person 

I. continual supervision in order to avoid 
danger to him or herself, or 

2. continual supervision and frequent 
assistance throughout the day in con
nection with normal bodily functions, 
and 

(b) he or she is so disabled or invalided as 
to be likely to require full-time care and 
attention for a period of at least twelve 
months (Section 163). 

A carer will continue to be regarded as pro
viding full-time care and attention to a rele
vant pensioner where he or she would qual
ify for payment of an allowance but for the 
fact that either he or she or the relevant 
pensioner is undergoing medical or other 
treatment of a temporary nature in an insti-

tution for a period of not longer than thir
teen weeks (Article 86). 

Carer's allowance is payable where the pen
sioner attends (during the daytime only) at 
any centre for therapeutic or rehabilitative 
purposes, provided that he or she resides at 
home and is cared for in the evenings and at 
weekends. 

MEANS TEST: 

The means test for the carers allowance is 
generally similar to that in relation to blind 
pension (see Chapter 7). However, in the 
case of the carers allowance in calculating 
the means of a person who is a member of a 
couple (i.e. a married couple who are living 
together or a man and woman who are not 
married to each other but are cohabiting as 
husband and wife), £ 150 per week of the 
other persons earnings (including wages and 
profit from any form of self-employment) 
shall be disregarded. 

Where one of a couple is in receipt of 
carer's allowance, the amount of the 
allowance in excess of the maximum weekly 
increase of supplementary welfare allowance 
payable in respect of an adult dependant will 
be disregarded in the assessment of means 
for the purposes of determining entitlement 
to rent and mortgage supplement. In the case 
of a single claimant, the amount disregarded 
will be the amount of the allowance which 
exceeds the maximum personal rate of sup
plementary welfare allowance. 

DISQUALIFICATIONS 

You are not entitled to carer's allowance if 
you are absent from the State or if you are 
undergoing penal servitude, imprisonment or 
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detention in legal custody (subject to certain 
exceptions) (section 211). 

CLAIMS AND PAYMENT: 

You should claim carer's allowance as soon 
as you are entitled to it. You are disqualified 
for the allowance in respect of any day prior 
to the day on which the claim was made 
although where you can show that there was 
good cause for the delay, your payment may 
be backdated for up to 6 months. 

Any person who is dissatisfied with a deci
sion in relation to carer's allowance can 
appeal to the Social Welfare Appeals Office. 

A person with no means (or whose means 
do not exceed £6 per week) is entitled to 
the full personal rate of carers allowance. No 
adult dependant allowance is payable with 
the carers allowance. However, any person 
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with dependent children may be entitled to 
child dependant increases at the standard 
rate. Only one carers allowance is payable to 
each carer, e.g. where a person is caring for a 
couple who both require full time care and 
attention, only one allowance is payable to 
that carer. 

The general rules in relation to payment to 
appointed persons and payments after death 
also apply to carer's allowance (page 5). 

Where a person is receiving carer's 
allowance and is not the spouse of the per
son cared for, payment will continue for 6 
weeks after the death of the person being 
cared for. Where the carer is the spouse of 
the person cared for, any continued' payment 
will include an adult dependant increase if 
the carer would have qualified as an adult 
dependant but for receipt of the carer's 
allowance (section 21 I). 
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CHAPTER 10 

Domiciliary Care Allowance 

D
omiciliary Care Allowance is a pay
ment in respect of children who 
require constant care or supervision 

due to mental or physical disability. It is oper
ated under Section 61 of the Health Act, 
1970. However, the detailed rules are set out 
in a circular from the Department of Health 
to the health boards who administer the 
scheme. 

WHO IS ENTITLED? 

Payments may be made in respect of 
children whose mental or physical dis
ability is so severe that they require, 
from another person, constant care 
or supervision, i.e. continual or con
tinuous care or supervision substan
tially greater than that normally 
required by a child of the same age 
and sex. 

The fact that a severe disability is present 
does not automatically justify the payment of 
an allowance - the presence of a disability 
must necessitate constant care as already 
defined. The health board should be satisfied 
that the extra care required is being provid
ed by the parents themselves or by arrange
ments by them with another person or per
sons. 

The circular states that it is not intended that 
the scheme should apply to short-term ill
nesses or disability - the disability must be 
present at the time of the application, have 
been present for at least six months prior to 
that date and be likely to continue to last for 
at least a year. The circular also states that it 
is not envisaged that any particular condition 
should be debarred from consideration -
each case should be considered on its merits. 

The scheme applies to children between the 
ages of 2 and 16 years. The circular states 
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that children under the age of 2 are not 
regarded as eligible as such children normal
ly require constant care and attention in any 
event. 

The circular states that it would be inappro
priate to cease paying the allowance in 
respect of short periods during which an eli
gible child is absent from his or her home. 
For example. the allowance should continue 
to be paid during an absence from holidays 
or while undergoing short courses of treat
ment in hospital. Domiciliary Care Allowance 
may be continued for up to two months in 
such cases; where the absence exceeds two 
months the allowance will be discontinued. 
Domiciliary Care Allowance may not be paid 
in respect of a child who is normally main
tained in an institution.Where. however. such 
a child is exceptionally at home for a period 
exceeding two months. Domiciliary Care 
Allowance may be paid for any period in 
excess of the two months. 

MEANS TEST: 

Only the means of the child. him or herself. 
should be taken into account in determining 
eligibility for an allowance - the means of the 
parents are not considered. Children who 
have means of their own in excess of the 
amount of the allowance are not eligible. 
"Means" in this context includes payments of 
compensation following court action or oth
erwise in respect of injuries or disabilities 
sustained. but does not include compensa
tion to thalidomide children. 

RATES OF PAYMENT: 

The current maximum payment is £ I 00.60 
per month. The circular states that 
Domiciliary Care Allowance should normally 
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be paid to the mother of the child but. at the 
discretion of the Health Board. it may. if cir
cumstances so require. be paid to the father 
or the person who is providing care for the 
child. 

CLAII:'S AND PAYMENTS: 

Claims for Domiciliary Care Allowance 
should be made to the local health board by 
a parent or guardian of the child. A standard 
claim form is available from the health board. 
You should submit supporting evidence with 
your claim form. e.g. a certificate from your 
doctor saying that your child has a certain ill
ness and setting out the care and treatment 
which this requires. 

The health board may arrange for a medical 
examination of your child to assess if the 
child satisfies the medical conditions. 
Payments are made on a monthly basis. In 
several cases. the Ombudsman has held that 
health boards. where they are aware of a 
child suffering from a disability. are under an 
obligation to inform the parents of their 
potential entitlement to Domiciliary Care 
Allowance. Where the health boards have 
failed to do so. the Ombudsman has held that 
the parents are entitled to arrears of pay
ment back to the date when they should 
have been entitled. 

There is no formal appeal system in relation 
to domiciliary care allowance. However. you 
can ask for a decision to be reviewed by the 
health board and. in the Eastern Health 
Board area. there i.s a non-statutory medical 
review committee consisting of area medical 
officers which will review appeals and make 
recommendations to the board. 
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CHAPTER II 

Nursing Homes Subventions 

INTRODUCTION 

T he position concerning entitlement 
to public nursing home care has been 
very confused in that there has been 

a difference between what people have legal
ly been entitled to and what has been pr~
vided in practice (see the Ombudsman s 
Annual Report for 1992). 

The Health (Nursing Homes) Act 1990 
(which came into effect on I Septe~ber 
1993) and the Nursing Homes (Subvention) 
Regulations 1993 are intended to clarify both 
the legal and practical position and to pro
vide a system for assessing entitlement to 
public nursing home care and/or subventions 
towards the costs of care in a private nurs
ing home.These provisions at least cI~rify.the 
system in practice. However, there IS st~1I a 
major question mark over the legal position. 

THE LEGAL POSITION 

Up to I September 1993 where a person 
medically required nursing home care s/he 

was legally entitled to such care under the 
Health Acts. Nursing home care generally 
falls under the category of hospital 'in-patient 
services' and should be available in the same 
way as any other hospital in-patient treat
ment (section 52 of the Health Act 1970). 
Therefore a person with a medical card 
should be entitled to free nursing home care 
(possibly subject to long stay charges).A ~er
son with limited eligibility for health services 
should be entitled to public nursing home 
care subject to the normal in-patient charges 
or to the long stay charges where appropri
ate.These charges cannot exceed the income 
of the patient. So, in order to obtain nursing 
home care, there should be no need to 
undergo a further means test or to have the 
circumstances of your family taken into 
account. 

However, the position in practice bore no resem
blance to the legal position. This meant that the 
health board, in many cases, were not fulfill
ing their legal obligations under the Health 
Acts. 
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The Health (Nursing Homes) Act 1990 and 
the Nursing Homes (Subvention) Regula
tions 1993 introduced a separate scheme of 
entitlement to nursing home care and sub
ventions. This is considered in more detail 
below. However, the 1990 Act did not change 
the fact that people are entitled to 'in-patient 
services' under the Health Act 1970 and that 
nursing home care is generally within the 
definition of in-patient services. In other 
words it did not remove the existing legal 
entitlements. However, the Minister for 
Health, recognising this difficulty. issued the 
Health (In-Patient Services) Regulations 
1993 [5.1. No. 224 of 1993]. These Regula
tions basically purport to amend section 52 
of the Health Act 1970 so that nursing home 
services provided under the Health Acts 
must be provided in accordance with the 
provisions of the Health (Nursing Homes) 
Act and the recent Regulations. i.e. subject to 
assessment and additional means testing. 

However. the Health (In-Patient Services) 
Regulations are almost certainly unconstitu
tional. The Minister for Health does not have 
the power to take away entitlements which 
have been granted by the Oireachtas - only 
the Oireachtas can, do this. If a court holds 
that the Regulations are outside the power 
of the Minister then this would mean that 
people are still entitled to nursing home care 
under the Health Act 1970 and that it was 
not necessary to go though the ~dditional 
means testing provided under the Health 
(Nursing Homes) Act. This would involve a 
legal challenge to the 1993 Regulations. A 
person who feels that s/he is not receiving 
his or her legal entitlements should, get legal 
advice about his or her position. for example 
from the Free Legal Advice Centres (HAC). 
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The position in practice 

In the remainder of this chapter, we describe 
the position in practice under the 1993 pro
visions. However, it must be remembered 
that there is a question over the legal basis 
for nursing home care (see above). 

In practice there are two main ways in which 
residential care can be provided: 

I) Public care (i.e. care in a health board, hos
pital or home). In order to obtain access to 
public care you must apply to the health 
board and undergo an assessment of need. 
The health boards are allowed to provide 
public care by contracting out to a private 
nursing home (sections 26 and 52 of the 
Health Act 1970 and article 22 of the 
Nursing Homes (Subvention) Regulations. 
1993). In these circumstances, the person is 
entitled to the nursing home care as though it 
was being provided in a public nursing home. 

2) Private nursing home care. 

a) Until recently a person entitled to public 
care was entitled to opt instead for care in 
an approved private nursing home (section 
54 of the Health Act 1970). This has now 
been terminated by the Health (Nursing 
Homes) Act 1990 as and from I September 
1993 (section 15( I )). However persons who 
availed of this option prior to that date will 
continue to have their subsidy paid (section 
15(2)). If such persons would be entitled to a 
larger subsidy under the new arrangements. 
they can apply for this and. if successful, the 
section 54 grant will cease. 

b) A person can avail of any of the many pri
vate nursing homes which exist. All nursing 
homes must be registered under the Health 
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(Nursing Homes) Act 1990 and the local 
health board must keep a list of registered 
nursing homes which can be inspected by any 
person free of charge. However, if you opt 
for private care you will have to pay the price 
charged by the nursing home. The health 
board may pay a means tested subvention 
towards this care but you must apply for 
this before going into the nursing 
home (except in an emergency). The details 
of this are set out below. 

If you are over 66 and you sell your home in 
order to move into a nursing home, the 
amount of money which you get from the 
sale of your home up to £75,000 will not be 
taken into account by the Department of 
Social Welfare in assessing your entitlement 
to an old age (non-contributory) pension 
and some other payments. 

NURSING HOMES SUBVENTIONS 
\ . 

The rules on Nursing Homes Subventions are 
set out in the Nursing Homes (Subvention) 
Regulations, 1993 [S.I. No. 227 of 1993]. 

Nursing home means. an institution for 
the care and maintenance of more than 
twa dependent persons (i.e. persons 
who require assistance with. the activ
ities of daily living by reason of physi
calor mental infirmity (section 2). 
Various institutions are excluded 
from this definition such as 'mental 
institutions'. 

All nursing homes must be registered by the 
health board which must keep a list of regis
tered nursing homes (sections 3 and 4). This 
list must be available to the public free of 
charge. 

ApPLICATIONS 

Applications for a subvention must be made 
to the local health board by or on behalf of 
the person before his or her admission to a 
nursing home (Article 4 of the Regulations). 
Any person who was already in a home on I 
September 1993 (when the Regulations 
came into effect) can apply for a subvention. 
However, after that date any person who is 
admitted to a nursing home before applying 
for a subvention (except in an emergency) is 
debarred from claiming a subvention for 2 
years from the date of admission unless the 
chief executive of the health board decides 
otherwise. Therefore it is very important to 
claim the subvention before going into the 
nursing home. From a legal point of view this 
restriction does not appear to be provided 
for by the principal legislation and so it may 
be unlawful. 

Applicants for a subvention must provide the 
health board with all rei evant information 
about their application both in relation to 
their means and their dependency and the 
board can refuse to consider an application 
unless the relevant information is provided 
(Article 5). 

A health board may refuse to pay a subven
tion or stop paying it or reduce the amount 
if it is of the opinion that false or misleading 
information has been given in relation to any 
application or review (article 21). If you did 
not disclose your means and circumstances 
in full when making the application, the board 
can recover the overpaid amount from you 
or from your estate. 

You must be informed of the board's decision 
on your application within 8 weeks of the 
receipt of the application or, if all the relevant 
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information has not been provided, within 8 
weeks of receipt of all relevant information 
(Article II). If the board decides that you do 
not qualify for the maximum rate of subven
tion appropriate to your level of dependency 
(see below), it must inform you of the 
grounds of its decision. If the board decides 
that you do not qualify' for a subvention or 
qualify for a reduced subvention on the 
grounds of your means and circumstances, 
you must be notified of your right of appeal 
(see below). 

WHO IS ENTITLED? 

To qualify for a subvention you must be 

How IS DEPENDENCY ASSESSED? 

I) sUfficiently dependent to require mainte
nance in a nursing home, and 

2) unable to pay any or part of the cost of 
'maintenance in the home (Article 6). 

Dependency refers to the level of physical or 
mental dependency of a person applying for 
a,subvention in relation to the person's need 
for assistance with the activities of daily living 
such as dressing, eating, walking, washing and 
bathing arising from physical or mental infir
mity.The Regulations establish three levels of 
dependency: 

Medium Dependency - describes a person 
whose independence is impaired to the 
extent t~at he or she requires nurSing home 
care because the appropriate support and 
nursing care required cannot be provided in 
the community. His or her m'obility would be 
impaired to the extent that he or she would 
require supervision or a walking aid. 

Page 44 

A Guide [0 Sickness and Disability Payments 

High Dependency - describes a person whose 
independence is impaired to the extent that 
he or she needs nursing home care but who 
is not bed bound. The person may have a 
combination of physical and mental disabili
ties, may be confused at times and be incon
tinent. He or she may require a walking aid 
and physical assistance to walk. 

Maximum Dependency - describes a person 
whose independence is impaired to the 
extent that he or she requires constant nurs
ing care. The person is likely to have very 
restricted mobility, require assistance with all 
aspects of physical care or be confused, dis
turbed and incontinent. 

How is assessment of dependency 
carried out? 

Assessment is carried out by a person or 
persons on behalf of the health board. This 
person must be a doctor, nurse, occupation~ 
al therapist or physiotherapist. The assess
ment includes an interview with the person 
and his or her' nearest relatives (if any). It 
m'ust include an evaluation of the ability of 
the person to carry out the tasks of daily liv
ing and of the level of social support available 
to the person. 

The ability of the person in relation to the 
tasks of daily living will take into account his 
or her 

• degree of mobility 
• ability to dress unaided 
• ability to feed unaided 
• ability to communicate 
• extent of orientation 
• level of co-operation 
• ability to bathe unaided 
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• quality of memory 
• degree of continence 

The social support available to the person 
will take into account 

• his or her housing conditions 
• the number of persons in the household 
• the ability of the household members (if 

any) to care for the person 
• the extent of support from the 

community 
• the services the person is receiving. 

The person's medical condition will also be 
taken into account. 

Each report must recommend how the per
son's need for care should be met - whether 
by nursing home care or otherwise. The 
report is considered by an assessment team 
of the health board which is appointed by the 
board and includes people with professional 
experience in the care of dependent people. 
This team may decide that somebody who 
qualifies for a subvention is to be offered 
accommodation in a health board nursing 
home. If they do not offer public accommo
dation they must assess the person's level of 
dependency as set out above. The level of 
subvention payable (if any) will depend on 
the level of dependency. 

Means test 

Means are your income and the imputed 
value of your assets and the income and 
value of the assets of your spouse. 

Income 
In calculating your means the health board 
takes into account all sources of income 
including wages. salary. pension. allowances. 

payments for part-time and seasonal work. 
income from rentals. investments and savings 
and all contributions from whomsoever aris
ing (Second Schedule). Your income is 
assessed net of income tax. PRSI. statutory 
contributions and levies. The income which 
you received in the last I 2 months is taken 
into account. The income of a married or 
cohabiting person is taken to be half the total 
income of the couple. If you have deprived 
yourself of any income to qualify for a sub
vention. this can be taken into account. 

In assessing your means. the health board 
must disregard income equivalent to one 
fifth of the weekly rate of the old age (non
contributory) pension payable at the time. 
You are allowed to keep this for your own 
personal use. 

Assets 
The following assets can be taken into 
account: 

• house property (excluding household furni
ture and goods) 
• stocks. shares or securities 
• money on hand. in trust. lodged. deposited 
or invested 
• interests in a company or business of any 
kind (including a farm) 
• interest in land 
• life assurance or endowment policies 
• valuables held as investments 
• current value of equipment of a business or 
machinery. excluding a car. not covered 
under a previous heading. 

The value of any assets transferred by you in 
the last 5 years will also be taken into 
account as will any benefit and privilege 
which you get from the transfer of an asset 
to another person. 
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The board must disregard the first £6,000 of 
any assets. In addition, your principal resi
dence will not be taken into account if it is 
occupied immediately before the application 
and continues to be occupied by a spouse, or 
child aged under 21 or in full time education, 
or relative in receipt of disabled persons 
maintenance allowance, blind pension, dis
ability benefit, inva Ii dity pension or old age 
(non-contributory) pension. 

To assess the notional annual income of the 
assets, the board takes 5% of the estimated 
market value of your principal residence if it 
was not occupied before or at the time of 
the application by one of the people listed in 
the last paragraph. This is calculated net of 
mortgage, loan rental or purchase repay
ments. 

To assess the income from a farm or busi
ness the board calculates the income on the 
basis of the accounts if available or on an 
unspecified notional basis based on the 
assets of the farm or business. 

If a business was transferred within the last 5 
years without any agreement as to benefit 
and privilege, the board may take into 
account any payment on the transfer or may 
impute a notional value of 5% of the market 
value of the business at the date of transfer, 
whichever is the higher. If a person has trans
ferred a farm in the last 5 years, the board 
may take into account any payment on trans
fer andlor any continuing income from the 
earnings of the farm. 

In assessing the means of a member of a.reli
gious order, only the income: and the assets 
personally owned by the person will be taken 
into account. 

Page 46 

A Guide [0 Sickness and Disability Payments 

Exclusions 
A health board may refuse to pay any sub
vention if your assets, excluding the personal 
residence, exceed £20,000 or if your princi
pal residence is valued at £75,000 or more 
(and is not occupied by a spouse, or child 
aged under 21 or in full time education, or 
relative in receipt of disabled persons main
tenance allowance, blind pension, disability 
benefit, invalidity pension or old age (non
contributory) pension) and your income is 
greater than £5,000 per year. 

Can the circumstances of my children 
be taken into account? 

If you satisfy the conditions as to dependen
cy and means set out above then you are 
entitled to a subvention (if you have not 
been offered accommodation in a health 
board nursing home). However, unlike almost 
every other means tested scheme, your chil
dren's income can be taken into account. It 
is not taken into account in assessing your 
entitlement to a subvention but the board 
can reduce the amount of the subvention 
based on your 'circumstances', i.e. its assess
ment of your children's capacity to con
tribute to the cost of your nursing home 
care. From a legal point of view this provision 
implies a liability on the children to con
tribute to the support of their parents which 
does not otherwise exist. It is not clear that 
this is provided for by the primary legislation 
and so it may be unlawful. 

This rule applies to your children aged 21 
and over who are living in Ireland. The 
Regulations say that the board may take 
account of the person circumstances which 
implies that they need not do so in all cases. 
The son or daughter'S income is assessed as 
follows: I 
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Only the income of the son or daughter 
themselves is taken into account. All sources 
of income will be taken into account includ
ing wages, salary, pension, allowances, pay
ments for part-time and seasonal work, 
income from rentals, investments and savings 
and all contributions from whomsoever aris
ing provided that the income is personal to the 
son or daughter. The income received in the 
last 12 months will be taken into account. 

The board must allow the following deduc
tions from the income 

• income tax and PRSI contributions 

• mortgage repayments on the principal 
residence which are not taken into 
account for income tax purposes 

• rent on the place of residence 

• interest repayments, other than mortgage 
repayments 

• education fees 

• payments towards life insurance or the 
VHI not taken into account in income tax 
exemptions. 

The board must allow the following 
allowances 

• personal allowance - £8,000 
• dependent spouse - £5,000 
• each child under 21 or in full 
time education - £2,000 

• any other dependants residing 
with the son or daughter - £2,000 

So, for example, a husband with a dependent 
wife and two dependent children would have 
an allowance of £ 17,000 (£8,000 + 5,000 + 2 
X 2,000). 

RATES OF PAYMENT 

The maximum weekly rates of subvention 
for each of the three levels of dependency 
are set out below: 

Medium Dependency 
High Dependency 
Maximum Dependency 

• £ 70 
• £ 95 
• £120 

If your means are equal to or lower than the 
weekly rate of old age (non-contributory) 
pension payable at the time, you will get the 
maximum rate appropriate to your level of 
dependency. However, these amounts may be 
both reduced and increased in some cases. 

Under article 22 of the Nursing Homes 
(Subvention) Regulations, 1993 (as amend
ed), health boards may contract with regis
tered nursing homes to provide in-patient 
services under section 52 of the Act. Where 
they do so, the health boards must pay at 
least the maximum rate of subvention applic
able and may pay above the maximum. 

Reductions in subvention 
If you are not yet residing in a nursing home, 
the board may decrease the maximum 
appropriate rate by the amount by which 
your means exceeds the rate of old age 
(non-contributory) pension payable at the 
time. So if your means are £20 per week 
over the level of the old age (non-contribu
tory) pension, your subvention may be 
reduced by £20. 

If you were in a nursing home when the Act 
came into force (I September 1993) or if you 
were admitted to a home without applying 
for a subvention (and therefore subject to 
disqualification from the subvention for 2 
years), a health board may reduce your sub-
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vention by an amount - additional to the 
amount by which your means exceed the old 
age (non-contributory) pension - by refer
ence to the actual payments which were 
being made by you on on your behalf. So if 
you have been paying £ I 00 per week 
towards the coSt of nurSing home care. the 
board may reduce your subvention by a fur
ther £ I 00 with the resu It that you may 
receive no subvention. Again die Regulations 
say that the health boards may make these 
reductions so they are not obliged to do so 
in all cases. 

Increases in subvention 
If your means and circumstances (i.e. the abil
ity of your children to contribute to the cost 
of care) are assessed as less than the weekly 
rate of old age (non-contributory) pension. 
the board may pay an amount additional to 
your normal subvention not exceeding the 
rate of old age (non-contributory) pension. 
So. if your own means are less than the old 
age (non-contributory) pension and if your 
children are unable to contribute to your 
support. the board may increase your sub
vention. A sum of one fifth of the old age 
(non-contributory) pension must be allowed 
for your own personal use. 

The amount of the subvention and the rules 
of assessment of means can be varied from 
time to time by the Minister taking account 
of the general movement in prices or other 
relevant factors. 

The subvention is payable. for the period 
from your qualification for a subvention or. if 
you were in a nursing home on I September 
1993. from. the date of your application until 
your discharge· or) death ·or a subsequent 
review of your entitlement (see below). The 
subvention is paid to the proprietor of the 
nursing home. 
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If you previously received a subvention under 
section 54 of the Health Act 1970 and you 
now qualify for a nursing home subvention 
under these Regulations. your payment 
under the 1970 Act will cease. 

The amount of the charge for nursing home 
care must be agreed by you (or somebody 
acting on your behalf) and the nurSing home. 
This amount will be set out in the contract 
of care which you must be given. This will 
normally mean that you will have to make a 
contribution to the costs of care in addition 
to the subvention from the board. 

The owner of the nursing home. cannot 
charge any payment in addition to the 
amount of the subvention determined by the 
health board and the contribution made by 
you for any service which is considered to be 
essential to your maintenance in a nursing 
home and common practice in nursing 
homes (Article 16). This includes bed and 
board. nursing care appropriate to your level 
of dependency. incontinence wear and bed
ding. laundry service and aids and appliances 
necessary to assist a dependent person with 
the activities of daily living. You cannot be dis
criminated against in a nursing home as 
regards the provisions of any of the above 
services as compared with a non-subvented 
patient. 

A special service or item of equipment must 
be the subject of a separate agreement 
between you and the nursing home and must 
be set out in the contract of care. 

CHOICE OF NURSING HOME 

When a health board decides that you quali
fy for a subvention. it may. instead of paying a 
subvention. offer you a place in a health 
board institution providing nursing care. If it 
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does not offer public accommodation, it 
must pay the subvention to the nursing home 
of your choice (or the home chosen on 
behalf of a person who is unable to choose 
themselves). You may subsequently transfer 
your subvention to a different nursing home. 
The nursing home may be in the area of the 
local health board or in another heath board 
area. The board may pay a subvention to a 
person in a Northern Ireland nursing home 
registered by a health and social services 
board there. 

REVIEW 

A health board which is paying a subvention 
may review the dependency andlor means 
andlor circumstances of a person after 6 
months and at six monthly intervals after 
that (Article 14). The board must hold a 
review if the person or a person acting on his 
or her behalf or the person in charge of the 
home so requests. A review may be carried 
out sooner than 6 months if the health board 
has told him or her before the first payment 
that the person needs only convalescent 
respite care or if the board feels that a major 
change has occurred in the person's depen
dency, means or circumstances.A review of a 
person's dependency is carried out in the 
same way as the initial assessment. The board 
may after the review increase or decrease 
the subvention or withdraw it or offer 
accommodation in a health board home or 
make arrangements for the care of the per
son in his or her home. 

The existing subvention is paid during the 
review and, if the board decide to reduce or 
stop the subvention, for 28 days after the 
review. If the board decide that you no 
longer qualify for a subvention or reduce the 
subvention on the grounds of means andlor 

circumstances, you are entitled to appeal 
(see below). If your appeal is successful you 
will be paid arrears of subvention due. 

ApPEALS 

If the person applying for the subvention (or 
a person acting on his or her behalf) is dis
satisfied with a decision in relation to means 
or circumstances you may appeal to an 
appeals officer appointed by the Minister for 
Health. This is a new appeal system and it is 
not yet clear how it will work in practice. You 
must appeal within 28 days of receiving the 
notification of the decision. 

You are entitled to know the details of the 
decision. These should be provided by the 
health board but if this is not clear you 
should look for more information. You 
should also look for details of any reports or 
other information relied on in coming to that 
decision, e.g. interviews with your children, 
details of assets, etc. It is not clear if you will 
be given the opportunity to meet the appeals 
officer in person to make your case. 
However, you should give as much informa
tion as possible on your appeal form as to 
why you feel that the decision was wrong. 
You should enclose any relevant documents, 
e.g. pay slips, etc. You should also ask for an 
oral hearing 

The appeals officer must inform you of his or 
her decision within 28 days of receiving the 
appeal. Decisions of the appeal officer are 
subject to review by the Ombudsman. 

There is no appeal in relation to the medical 
aspects, i.e. as to the existence of or level of 
dependency.You can only look for a review of 
the decision as set out above or ask the 
Ombudsman to investigate the case. 
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PART VI - MISCELLANEOUS 

CHAPTER 12 

Treatment Benefit 

T he main rules in relation to the treat
ment benefit scheme are set out in 
Section I 17 of the Social Welfare 

(Consolidation) Act, 1993 and in the Social 
Welfare (Treatment Benefit) Regulations 
1952 to I 996.Treatment benefits cover den
tal treatment, optical treatment and appli
ances, and hearing aids. 

WHO IS ENTITLED? 

As a result of numerous changes made in 
recent years the qualification conditions for 
treatment benefit are extraordinarily confus
ing. Persons in doubt should contact the 
Department of Social Welfare for further 
information. 

BaSically, in order to be entitled to treatment 
benefit, you must satiSfy the income and con
tribution requirements. Any person who sat
isfies the contribution conditions .for treat-
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ment benefit at age 60 will retain the entitle
ment for life. In addition any dependant 
spouse of an insured person is also covered. 
Dependant spouse is defined as a spouse 
who is an adult dependant and any person 
who would be an adult dependant but for the 
receipt by that person of a carer's allowance. 
In addition, on the death of an insured per
son, whose dependant spouse, at the date of 
the death, was or would have been entitled 
to treatment benefit, the dependant spouse 
shall continue to be entitled to treatment 
benefit for as long as he or she remains a 
widow or widower. 

Benefit is generally restricted to persons 
earning under £35,000 per year. This rule 
does not apply to persons who have reached 
the age of 66. Benefit for a dependant spouse 
is normally not payable where the spouse has 
an income of over £70,000 per year but again 
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this restriction does not apply to a depen
dant spouse who has reached the age of 66. 

CONTRIBUTION CONDITIONS 

The contribution requirements vary accord
ing to your age. 

If you are aged under 21. you only have to 
have 39 weeks paid contributions since first 
starting work. 

If you are aged 21 to 24. you must have 39 
weeks paid contributions since first starting 
work and 39 weeks paid or credited in the 
relevant tax year of which at least 13 must be 
paid contributions. 

If you are aged over 25. you must have 

I. Paid at least 260 contributions (five 
years) at some stage from the date of entry 
into employment (self-employed and public 
service contributions do not count). If you 
reached the age of 66 before I October 
1987 you need only have 156 paid contribu
tions and a person who reached the age of 
66 before 6 July 1992 need only have 208 
contributions. 

2. At least 39 paid or credited contribu
tions in the relevant tax year. 

3. At least 13 weeks paid contributions in a 
recent year . This does not apply to persons 
who reached the age of 66 before 6 July 1992 
nor to persons in receipt of pre-retirement 
allowance. carer's allowance. retirement pen
sion. invalidity pension. long term unemploy
ment assistance or long term disability bene-

fit; nor to persons aged 55 or over who are 
signing on for credited contributions. 

The above conditions are subject to the rule 
that a person who is entitled to benefit at 
age 60 retains entitlement for life. 

ENTITLEMENTS 

In the case of treatment benefit. the charges 
which you have to pay (if any) are set by 
agreement between the Minister for Social 
Welfare and the persons providing the ser
vices. In the case of dental benefit, you are 
currently required to pay 30 per cent of the 
cost of most treatment. Routine preventative 
treatment is provided free of charge. includ
ing yearly examinations. diagnostic X-Rays. 
scaling and polishing. There is a range of set 
charges for more serious treatments such as 
fillings and extractions. Free eye tests are 
provided under the Optical Benefit Scheme. 
Certain types of glasses are provided free of 
charge but only a proportion of the cost of 
more expensive glasses. repairs and contact 
lenses is met by the Department. The 
Department will pay up to half the cost of a 
hearing aid. up to a maximum of £225 and up 
to half the cost of repairs. 

CLAIMS AND PAYMENTS 

Claims should be made to the Treatment 
Benefit section of the Department of Social 
Welfare. In practice. the service provider will 
often submit the claim on your behalf and 
payment will be made directly you them. 
Appeals can be made to the Social Welfare 
Appeals Office. 
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CHAPTER 13 

Supplementary Welfare Allowance Diet 

and Heating Supplements 

Supplementary Welfare Allowance is a 
payment to persons whose means are 
insufficient to meet their needs. The 

Supplementary Welfare Allowance scheme 
includes a basic income payment for persons 
not in receipt of any other social welfare pay
ment; w~ekly supplements; and once off 
exceptional needs payments. General infor
mation in relation to the scheme is set out in 
A Guide [0 Supplementary Welfare Allowance. 

In this chapter we look specifically at weekly 
supplements payable in relation to diet and 
heating as these are of particular relevance to 
people who are sick or who have a disability. 
The rules in relation to these payments are 
set out in Section 179 of the Soda I Welfare 
(Consolidation) Act, 1993 and the Social 
Welfare (Consolidated Supplementary 
Welfare Allowance) Regulations, 1995 and 
1996 [S.l.s No. 382 of 1995 and 190 of 1996]. 
-'.'.: - -

DIETSu~,!'.I"E~~NTS: 

If you are preschii'ecHI special diet because of 
a "specified medical condition'" you' may be 
entitled to a supplement towards dl~'ccist of 
the diet. 
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In order to qualify for a supplement, you must 
be prescribed one of a list of specified diets. 

In the case of a person who is of or over the 
age of eighteen these are: 

I. Diabetic diet. 
2. Low fat. low cholesterol diet, 
3. Reducing (calorie restricted) diet, 
4. High fibre diet. 
5. Low fat diet, 
6. High protein. high calorie diet. 
7. Gluten-free diet. 
8. Low protein. high calorie diet. 
9. Liquidised (altered consistencies) diet. 
10. Low lactose, milk-free diet. 
I I. High protein. low salt diet. 
12. Modified protein. high calorie diet. 

In the case of a person who is under the age 
of eighteen. the specified diets are: 

I. Reducing (calorie restricted) diet, 
2. High fibre diet, 
3. . Low fat diet. 
4. Diabetic diet. 
5. High protein. high calorie diet. 
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6. Gluten-free diet, 
7. Low protein, high calorie diet, 
S. Low lactose, milk-free diet, 
9. High protein, low salt diet, 
10. Modified protein, high calorie diet. 

In order to be entitled to a supplement it 
must be certified by a hospital consultant or 
registrar that you (or your dependant as the 
case may be) has been prescribed one of the 
specified diets by virtue of a specified medical 
condition (or by any doctor in the case of 
adult diets I, 2 or 7 above). The nature and 
duration of the diet must be verified by a hos
pital consultant or by a qualified dietitian. 

The amount of a supplement in the case of an 
adult is £27 less: 

( I) Where the claimant is not in receipt of a 
rent or mortgage supplement, 116th of your 
weekly means exclusive of any increase in any 
benefit or assistance in respect of a child 
dependant where you are a spouse (i.e. a mar
ried person living with your spouse or one of 
a couple who are not married to each other 
but who are cohabiting as husband and wife) 
or 1/3rd of your weekly means exclusive of 
any increase in any benefit or assistance 
payable in respect of a child dependant in any 
other case, or 

(2) Where you are in receipt of a rent or 
mortgage supplement, 116th of the weekly 
amount of the basic rate of supplementary 
welfare allowance increased by the adult 
dependant amount in any case where you are 
a spouse, or 1/3rd of the weekly amount of the 
basic rate of supplementary welfare allowance 
in any other case. 

Where you have been prescribed a diet listed 
at 7 - 12 above, you are entitled to a payment 
of £35 less the deductions set out above. 

In the case of a diet supplement in respect of 
a child, the amount of the supplement is, where 

the child has been prescribed a diet listed at I 
- 3 above, £5 and, in any other case, £8. 

A diet supplement will continue to be payable 
so long as you continue to qualify under the 
Regulations. A supplement is not payable 
when you are in an institution. 

These rules came into effect as and from the 
I st January 1996 and the Regulation provide 
that where, prior to that date, a person was 
in receipt of a diet supplement, the 
Regulations shall not have the effect of reduc
ing the amount of diet supplement payable. 

HEATING SUPPLEMENTS: 

If you are living alone or only with your adult 
or child dependants and if you have, due to ill 
health or infirmity, exceptional needs by rea
son of having to maintain high standards of 
heating in your residence, the health board 
may award a supplement where it appears to 
the Board that the circumstances of the case 
so warrant. No further details are set out in 
the Regulations as to when such a payment 
may be made and each health board must 
exercise its discretion as to whether it is 
appropriate to pay a heating supplement 
given the particular circumstances of each 
individual case. This heating supplement is 
separate from the general National Fuel 
Scheme. 

Claims and Payments: 

Every claim for supplementary welfare 
allowance, including diet and heating supple
ments, should be made to the health board 
(in practice to your local community welfare 
officer) and claims should be submitted 
immediately a need arises.You are disqualified 
for payment for any period before the date 
on which the claim is made although where 
there was good cause for delay in making a 
claim, a payment can be back-dated for up to 
six months. 
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Budget 1997 Update 

The following changes which are of rel
evance to payments covered in this 
book have been announced in the 

1997 budget. These changes have not come 
into force at the time of writing and, in many 
cases, legislation will be required to bring 
them into effect. 

Disability Benefit - It has been announced 
that the name of this payment is to be 
changed to sickness benefit and a sickness 
.allowance is to be introduced for people 
with short-term illness who have insufficient 
PRSI contributions for the insurance pay
ment. It is intended that the sickness 
allowance will come into effect from 
October 1997. It was also announced that 
disability benefit will not be .taxable at all for 
the first three weeks of payment and that 
from next year (1998) this will be raised to 
six weeks. 

Occupational Injuries Benefit - At pre
sent, survivors benefit payable under the 
occupational injuries scheme, is only payable 
where the spouse dies as a direct result of an 
occupational accident or injury. Problems can 
arise where the cause of death cannot be 
directly attributed to this cause. It has been 
announced in the Budget that in order to 
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protect the position of the surviving spouse, 
the survivor's benefit will, in future, be 
payable regardless of the cause of death of 
the claimant where the claimant's level of dis
ablement had been assessed at 50% or more. 
It was also announced in the Budget that the 
constant attendance allowance will, in future, 
be payable in conjunction with a social insur
ance payable such as disability benefit or 
invalidity penSion. 

It has been announced that the difference in 
treatment between widows and widowers in 
relation to some aspects of the occupational 
injury scheme are to be removed with effect 
from April 1997. 

Disability Allowance - A number of 
changes were announced in relation to the 
disability allowance. Firstly, at present where 
both of a couple are entitled to disability 
allowance, each receives the full personal 
rate. It was announced that this provision will 
be extended to situations where one of the 
couple is in receipt of disability allowance and 
the other is in receipt of invalidity pension or 
old age (non-contributory) pension. Secondly, 
disability allowance is to be payable at half 
rate to people with disabilities who are resi
dent in institutional care for part of a week 
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but who otherwise reside at home. Thirdly, 
the earnings disregard is to be increased 
from £35.20 per week to £36.30. Finally, it 
has been announced that 1,000 places on the 
Back to Work Allowance Scheme are to be 
earmarked for people on disability 
allowance. 

Blind Pension - It has been announced that 
the means test for blind pension is to be 
changed and that the same formula which 
applies to disability allowance in relation to 
the assessment of means from property will 
be applied to this group. 

Carer's Allowance It has been 
announced that from June 1997 the carer's 
allowance will be increased by 50% for car
ers who are providing full-time care and 
attention to more than one person. Secondly, 
the rule which requires carers to provide 
full-time care and attention will be relaxed in 

situations where care recIpients attend 
approved rehabilitation courses. Finally, the 
assessment of means in relation to property 
which applies in the case of the disability 
allowance payment is being extended to the 
carer's allowance from June 1997. 

Treatment Benefit - The income ceiling in 
relation to treatment benefit is to be abol
ished. Secondly, dependent spouses of social 
welfare claimants currently lose elegibility to 
treatment benefit if they earn in excess of 
£60 per week but may have to wait some 
time until they qualify again in their own 
right. It has been announced that such per
sons will be allowed to retain their eligibility 
for treatment benefit. Thirdly, dependent 
spouses who are entitled to treatment bene
fits will now retain their entitlement to these 
benefits if and when they qualify for old age 
(non-contributory) pension in their own 
right. 
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Useful Addresses 

Department of Social Welfare: 

Pension Services Office, 
College Road, 
Sligo. 

Tel: (071) 69800, (0 I) 874 8444. 

Carer's Allowance (Old/Retirement 
Pension, incfuding Blind Pension). 

Social Welfare Services, 
Ballinalee Road, 
Longford. 

Tel: (043) 45211, (0 I) 874 8444. 

Long-term Disability Benefit. 
Disablement Benefit. Invalidity Pension, 
Carer's Allowance 
(Invalidity or Disabifity Allowance). 

Social Welfare Services, 
St. Oliver Plunkett Road, 
Letterkenny 
Co. Donegal. 

Tel: (074) 25566, (0 I) 8748444. 

Treatment Benefit 

Aras Mhic Dhiarmada, 
Store Street, 
Dublin I. 

Tel: (0 I) 679 7777 

Disabifity Benefit Enquiries. 

157-164 Townsend Street, 
Dublin 2. 

Tel:(OI) 874 8444. 

Occupational Injury Benefits. 

Social Welfare Appeals: 

Social Welfare Appeals Office 
D'Olier House 
D'Olier Street 
Dublin 2. 

Tel: (0 I) 671 8633. 

Department of Health: 

Department of Health, 
Hawkins House, 
DUBLIN 2. 

Tel: (01) 671 4711 

Health Boards: 

Eastern Health Board 
Park House 
North Circular Road 
Dublin 7. 

Tel: (01) 838 7122. 
Free Phone: 1800 520 520 

Midland Health Board 
Arden Road 
Tullamore 
Co.Offaly. 

Tel: (0506) 21868. 

Mid-Western Health Board 
St. Camillus Hospital 
Shelbourne Road 
Limerick. 

Tel: (061) 326677. 
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North Eastern Health Board 
Kells 
Co. Meath. 

Tel: (046) 40341. 

North Western Health Board 
Manorhamilton 
Co. Leitrim. 

Tel: (072) 55123. 

South Eastern Health Board 
Lacken 
Dublin Road 
Kilkenny. 

Tel: (056) 51702. 

Southern Health Board 
Abbey Court House 
Georges Quay 
Cork. 

Tel: (021) 965511. 

Western Health Board 
Merlin Park Regional Hospital. 
Galway. 

Tel: (091) 751131.757631. 
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Information, Advice & Assistance: 

If you want advice about your rights. you 
should contact the following 
organisations: 

Your local Citizen's Information Centres.You 
can get details of your local Centre from: 

The National Social Service Board. 
Hume House. 
Ballsbridge. 
Dublin 4. 

Tel: (0 I) 605 9000. 

Free Legal Advice Centres. 
49 South William Street. 
Dublin 2. 

Tel: (0 I) 679 423,9. 

Coolock Community Law Centre. 
Barryscourt Mall. 
Northside Shopping Centre. 
Dublin 17. 

Tel: (01) 847 7804. 
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