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Foreword 

This text is a synthesis and expansion of two complementary and consecutive 
submissions by the Irish Commission for Justice and Peace to the All-Party 
Oireachtas Committee on the Constitution. They were prompted by the publication 
of the Report of the Review Group on the Consiitulion in May 1996. 

The Report will undoubtedly provide an essential reference for debate and discussion 
on constitutional reform for the foreseeable future. More irrunediately it will 
specifically inform the ongoing deliberations of the All-Party Committee on the 
Constitution. Its importance has been further heightened by the, Northern Ireland 
Peace Agreement, under which the Government is obliged to take the Report into 
account in bringing forward measures to strengthen the constitutional protection of 
human rights. 

Among the most significant and far-reaching parts of the Report is :its examination of 
the fundamental rights section of the Constitution. As a body of the Irish Bishops' 
Conference whose manpate includes the areas of human rights and justice, we 
studied this part of the Report carefully when it appeared. While many aspects of the 
Review Group's treatment of the articles in this section would command agreement, 
the Commission for Justice and Peace .was particularly concerned that the Group 
had recommended in general against expanded provision for sociai and economic 

. . 

rights. 

We became convinced that the Group had been seriously mistaken in cursorily 
dismissing the case for this category of rights since they are so centrally important to 
human flourishing and to the enjoyment of other human rights. We concluded that 
there was an. urgent need for a reasoned critique of the Review Group's negative 
conclusions and recommendations in this area and that the general case for 
expanded provision for social and economic rights in the Constitution should be put 
forward at some length. This we did in our first submission to the All-Party 
Oireachtas Committee on the Constitution in December 1996. ' 

Following on this submission the Commission was asked to make an oral 
presentation to the then Chair of the All-Party Committee, Mr. Jim O'Keefe ill and 
officials of the Committee. From this the Commission was invited to expand on the 
general case which it had made, by a further submission to focus on the particular 
social and economic rights which should be considered for inclusion in the 
Constitution, and possibly suggesting forms of wording for those rights. In the 
wake of the General Election of June 1997 a new All-Party Committee was 
established, and it was to this that the Commission presented its second submission 
in November 1997. 
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Since then, circumstances have if anything converged to push the question of social 
and economic rights further to the fore. The Northern Ireland Peace Agreement 
explicitly obliges the Irish Government to further strengthen the protection of 
human rights in its jurisdiction. 

The Government will, taking account of the work of the All-Party 
Oireachtas Committee on the Constitution and the Report of the 
Constitution Review Group, bring forward measures to strengthen and 
underpin the constitutional protection of human rights. These proposals 
wili draw on the European Conventi~n on Human Rights and other 
international legal instruments in the field of human rights .... The measures 
brought forward would ensure at least an equivalent level of protection of 
human rights as will prevail in Northern Ireland ... 

In this context it would be difficult to see how, for example, the UN Covena~t on 
Economic, Social and Cultural Rights -or the Revised European Social Charter could 
be excluded from consideration of "other international legal instruments". 

The "equivalent level of protection of human rights as will prevail in Norihern 
Ireland" will to a considerable extent be determined with reference to the contents 
of the Bill o(Rights for Northern Ireland which the Agreement commits the UK 
government to defining in Westminster legislation.· The case for including social and 
economic rights in such a bill will demand consideration. And if such rights are 
eventually included in a Northern Ireland Bill of Rights, they will ipso facto have to be 
paralleled in the Republic if an equivalent -level of protection is to exist there -
supposing that similar rights have not already been included in the Irish 
Constitution. . 

Another development is the Irish electorate's approval of the Amsterdam Treaty in 
May 1998. The Treaty marks some modest advance in human rights protection 
within the European Union but leaves much unaddressed. The growing 
Europeanisation of the Irish economy highlights the importance of providing 
adequate rights protection commensurate with the growing power and influence 
conferred on market forces by and within the Union. The Union will be dangerously 
unbalanced for as long as its market-based economy remains unrestrained by 
adequate _ countervailing safeguards for the poor, the margin ali sed and the 
dispossessed. Without such provision the concept of. a social Europe remains 
hollow. The unwillingness of the Union to give appropriate treaty status to social 
and economic rights (ignoring in this matter the recommendations of the European 
Commission-appointed Committee of the Wise) is all the more reason why an 
individual member state like Ireland should take the initiative and provide such 
protections at least for its own citizens. 
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The unprecedented and prolonged period of economic growth ":,,hich the Republic 
of Ireland is currently enjoying has stimulated widespread concern about certain of 
the effects which the tiger economy has produced or intensified. While growth has 
produced growing prosperity for many, it has often exacerbated inequality and 
marginalisation. As we point out in various places in this document there is no in
built market mechanism to ensure that greater wealth and resources are equitably 
distributed. Without compensating and countervailing protections the opposite is 
more likely to happen. Such protections, in the form of constitutionally enshrined 
social and economic rights, are an essential complement to the . 'civil and political 
ri$hts which have predominated in the Constitution up to the present. 

TIle Univerl?al Declaration of Human Rights, drawn up 50 years ago this year, makes 
no distinction between different categories of rights. Regrettably the Cold War, 
which originated around the same time, became a major factor in subsequently 
dt1ving a wedge between the two categories of civil and political rights on the one 
hand, and of economic, social and cultural rights, on the other. Thus rights, along 
with so many other issues, came to reflect the East-West divide. The distorting 
effects of the Cold War were a major influence in producing the still-prevalent 
dichotomy in the West between the two categories of rights. But the Cold War is 
now over. In its wake the indivisibility of all human rights is increasingly asserted. 
and recognised, as the Vienna World Conference on Human Rights did in 1993. 
TIleneed to retrieve the balanced' approach of the Universal Declaration is a further 
reason for extending constitutional rights protection in Ireland to include core socio
economic rights. 

Catholic tradition has never treated rights and duties as divisible. Its understanding 
of the human person is holistic and leads naturally to a comprehensive and 
integrated approach to rights. The classic Catholic statement of this is still Pacem in 
Terns (1963), noteworthy for the inclusiveness of its treatment of rights. For those in 
the Catholic tradition, this inclusiveness provides a cogent justification to press for a 
sufficiently adequate constitutional protection for "the means necessary for the 
d<.~velopment of life" (Pacem in Terns, n.ll). The case which we have made out for 
including in the Constitution me rights to health, adequate housing, adequate 
nutrition and an adequate standard of living is mus rooted in our faim as well as in 
our citizenship and our common humanity. 

+ Laurence Ryan 
Bishop of Kildare and Leighlin 
President, Irish Commission for Justice and Peace 

September 1998 
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I. G~neral Considerations 

1.1 Rights as Fundamental Values in the Constitution 

The Constitution is much more than a neutral set of operating instructions to regulate 
the technical functioning of the State. It represents a privileged source and statement 
of values both in the State and in the wider society from which the State arises. While 
the Constitution can never be the sole or always necessarily the best way to secure 
basic values in society, as the antecedent source and framework of positive law it is 
appropriate that it be grounded in clearly set out fundamental values. 

Today, in democratic states under the rule of law, fundamental constitutional values 
will be expressed above all in the form of rights statements. More than a decade 
before the Universal Declaration of Human Rights, the 1937 Irish Constitution already 
gave a clear and crucially important enumeration of basic rights. These rights and the 
jurisprudence based on them are an integral part of our contemporary inheritance. 

However, in the sixty years since the Constitution was drafted there have been 
numerous developments nationally and internationally relevant to the consideration of 
constitutional protection of rights. Among the most important questions discussed by 
the Review Group is undoubtedly that of the extent to which the statement of 
fundamental rights in the Constitution should or could be revised in the light of such 
developments. 

Among the general considerations which the Review Group on the Constitution 
decided were germane to its overall task were "the evolution of socio-political 
thinking, the desire for greater inclusiveness, the implications of membership of the 
European Union and any other relevant considerations!". 

We suggest the following are of particular relevance to the consideration of the rights 
to be enumerated in the context of constitutional revision: 

• the development in the course of the intervening years of international agreement 
on the definition of core rights, social and economic as well as civil and political; 

• the gready enhanced capacity of the State to meet socio-economic needs now in 
comparison with sixty years ago, reflected in general improvements in the standard 
of living and life expectancy, the extension of free education and improved health 
care in terms both of knowledge and resources. (It is appropriate in this regard to 
acknowledge the outstanding personal contribution of the Review Group's 
chairperson to the social and economic development of modem Ireland); 

Report of the Constitution Review Group 1996 Dublin, Stationery Office, Foreword, par. 9 
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• the fact that since the 1950's the State has accepted an extensive and continually 
expanding set of treaty-based human rights obligations at international level; 

• although European Union laws -are binding in Ireland, the EU does not as yet 
possess an adequately developed human rights protection system. No citizen of 
any EU member state, including Ireland, can appeaLto the European Convention 
on Human Rights if the Union breaches his or her rights. 

A major concern of the Irish Commission for Justice and Peace, and we believe of 
many others, is to ensure that in any revision of the Constitution the fundamental 
human dignity of the weak and the powerless be given the greatest· possible 
constitutional protection. The subject of socio-economic rights is of fundamental 
importance to human flourishing. \Ve believe that, in this context, the inclusion of 
social and economic rights in the Constitution is not only morally compelling but also 
legally feasible and politically practical. 

Their omission from the 1937 Constitution is understandable in tenns of the legal, 
political and human rights environment of the time. Today, in the light of changes in 
the national and international understanding of human rights, the absence of an 
expanded enumeration of social and economic rights from the Constitution is 
increasingly difficult to justify, all the more so if they were to be expressly excluded in 
the context of a systematic review of the Constitution as a whole. We believe that the 
decision of the Review Group to recommend against enumerating such rights in the 
Constitution calls for radical reconsideration. 

I.2 The Scope of Social arid Economic Rights 

The Review Group acknowledges that there is in the Constitution a "disparate set of 
rights which does not correspond to the broadly expressed and wide-ranging 
fundamental rights expressed in the international conventions" (1'. 247). It might be 
thought therefore that the Group would have proceeded by first systematically 
itemising the main social and economic rights which might be considered as 
candidates for inclusion, followed by a case by case examination of the merits and 
demerits of each. Instead it simply lists in summary fonn (in under two pages) the 
arguments for and against the general proposition that provision should be made for 
economic rights in the Constitution, without attempting to analyse or discuss the 
arguments as a whole or apply them to particular rights. For this reason we 
concentrate first on establishing the general case for includirig socio-economic rights 
(Sections I-III), and then address the question of which particular rights should be 
considered (Sections IV-XII). 

Before addressing the general case it may be useful to indicate briefly the scope and 
nature of the social and economic rights expressed in internationlj-l conventions and 
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other relevant sources 

(i) The revised European Social Charter, adopted by the Conuruttee of Ministers 
of the Council of Europe in April 1996, expands the list of rights in the 1961 
Social Charter (to which Ireland is already a party). The additional rights now 
stated in the Charter include: 

the right of the elderly to social protection; 
the right to protection against poverty and social exclusion; 
the right to decent housing. 

(ii) In an EU context a proposed Constitution for the European Union, drafted 
by a conuruttee of the European Parliament, includes the following in its 
listing of rights: 

the right to education and training; 
effective access to justice, including legal aid, to those -who lack 
resources; 
protection of the family, including the right of the family to enjoy 
legal, social and economic security; 
the right to medical and social assistance for those without resources; 
the right to shelter and assistance in housing, from public authorities, 
for those unable through no fault of their own to house themselves 
with dignity; 
the right to respect and protection of one's natural environment. 

(iii) The United Nations Convention on Economic, Social and Cultural Rights 
(CESCR), to which Ireland is a party, includes: 

the right of everyone to social security, including social insurance; 
the right of everyone to be free from hunger; 
the right to enjoyment of the highest attainable standard of physical 
and mental health; 
the right of everyone to an adequate standard of living for themselves 
and their family, including adequate food, clothing and housing; 
States Parties guarantee that all rights enunciated in the Covenant will 
be exercised without discrimination of any kind as to race, colour, 
sex, social origin, property or other status, etc. 

The UN Conuruttee which supervises the Covenant has published a number 
of "General Comments" for the guidance of States Parties, addressing among 
other themes the right to adequate housing, the economic, social and cultural 
rights of older persons, the protection of the family and the right to an 
adequate standard of living. 
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1.3 The Importance of Social and Economic Rights to I-J;uman Flourishing 

Socio-economic rights are most denied to the poorest and least powerful in society. 
These are the groups and persons whose voice is least likely to be heard in the 
Oireachtas. To include socio-economic rights in the Constitution would give 
constitutional support and sanction to fundamental values of human dignity, human 
rights and solidarity. 

In the words "of the Parliamentary Assembly of the Council of Europe, 
"marginalisation "and exclusion of the most economically vulnerable are symptoms of 
an erosion of the moral and cultural bases of our societies: they are contrary to - and 
may put at risk - the principles of a healthy democracy". 2 

The provision of effective remedies to persons denied social, economic and cultural 
rights is an obligation on the State. The measures required to discharge this obligation 
must include the provision of judicial remedies anchored in the, Constitution to the 
greatest extent possible. The Ministers of the Council of Europe member states have 
themselves acknowledged that 

if [the rights of the very poor] are to have any real and practical significance for 
them, they must effectively be in a position to determine what their rights and 
obligations are and, if appropriate, to assert or defend their interests in 
proceedings before the competent authorities.3 

The European Ombudsman, Jacob Sodennan, noting that a number of social rights 
have been ruled on over the years by the European Court of Justice, supported the 
affirmation of such rights in any new Treaty that might emerge from the Inter
Governmental Conference. 4 

The Review Group's Report gives the impression of tending towards a somewhat 
minimalist understanding of. democracy, understood as the expression of the will of 
whatever coalition of interests dominates the political system at a given moment. If 
this perception is accurate, such an approach risks emptying out the notion of a 
common good from the Constitution and would be as ideological in its own way as 
any ideology it might seek to replace. 

R£lvmmendation 1196 on Severe Poverty and S odal Exclusion: Towards Guaranteed Minimum Levels 
q/ ReJollrces, text adopted by the Parliamentary Assembly of the Council of Europe on 7 

"October, 1992 (20 111 sitting), in Countil if Europe Information Sheet No. 32, Strasbourg, 
Council of Europe, 1994, p.174 
Re,vmmendation No. R (93) 1 qf the Committee rif Ministers to Member States regarding Effictive 
Access to the Law and to justke for the VeO' Poor: Explanatory Report, Strasbourg, Council of 
Europe, 1993, par 5 
D~/ending European Citi:;:'l!fIs' Rights: Papers Delivered at a joint Conftrem"l! if the Ellropean 
Parliament Petitions Committee, the European Omblldsman and the Irish. Ombudsman, Dublin, 
i\;fanh 1996, Dublin, European Parliament Office in Ireland, 1996, p.30 
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The common good includes the effective protection of the rights of all citizens and 
others living within the State, the peaceful settlement of conflicts of rights, the 
protection of public peace and order and the protection of public morality. This 
concept, we hope, is the one which will be consulted and reaffinned in any revision of 
the Constitution, rather than that recently, and rightly, censured by the Anglican 
Bishop Mark Santer of Binningham, referring to a document drawn up by senior 
officials in the UK Treasury, which stated: 

Treasury officials have a high level of commitment to the efficiency of the market 
mechanism: to neo-classical welfare economics and to the utilitarian ethics on 

which they are based ... the Treasury accepts the analysis that everything is 
tradeable and ultimately has a price and that all that is needed is a sensible 
allocation of property rights5. 

The liberal proposition of the need to respect the liberty of the individual is morally 
and ethically justifiable in a social and economic context only when and if it is 
balanced by the guarantee of other essential rights to individuals, family and other 
social groups. These might otherwise find themselves excluded, marginalised or 
disadvantaged by social and economic factors outside their control from access to and 
enjoyment of the minimum necessary to live with dignity. In a decent society not 
everything is tradeable. 

To omit fundamental socio-economic rights from any revlSlon of the Constitution 
would give them less protection than other categories of rights and convey a clear 
message that they are somehow secondary. Violations of socio-economic rights are as 
serious as those of civil and political rights. 

The problems of effective access to the law and to justice for the very poor are 
not only a matter of social justice or national policy, but also fall within the 
sphere of human rights and fundamental freedoms, which arise from the 
recognition of the inherent dignity of human beings. 6 

The systematic exclusion of socio-economic rights on principle from the Constitution 
would serve to aggravate inequality, exclusion and poverty, by denying those who 
suffer from them the possibility of seeking constitutional redress for aspects of their 
condition. 

1.4 Does the Enumeration of Social and Economic Rights indicate a Bias 
towards a Particular Political or Economic System? 

We pose this question because many people may decide for or against inclusion for 

The Tabltt, 19 October 1996, p.1386 
Effective Accm to the LAw and to Justice for the Very Poor, op. cit., par. 7 
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reasons which have less to do with the merits or demerits of the case than with a 
preconception that some rights (e.g. civil and political) are "good" because they go 
with one sort of political and economic philosophy, and others (e.g. social and 
economic) are "bad" because they go with another sort of philosophy. It would be a 
grave mistake to believe that this is so. As the UN Committee on Economic, Social 
and Cultural Rights has stated in regard to the rights enumerated in the Covenant on 
Economic, Social and Cultural Rights: 

In tenns of political and economic systems the Covenant is neutral and its 
principles cannot accurately be described as being predicated exclusively_ upon the 
need for, or the desirability of, a socialist or a capitalist system, or a mixed, 
centrally planned or laisser faire economy, or upon any other particular approach. 

In this regard the Committee reaffInns that the rights recognised [ ... J are 
susceptible of realisation within the context of a wide variety of economic and 
political systems, provided only that the interdependence and indivisibility of the 
two sets of human rights, as affInned inter alia in the preamble; to the Covenant, is 
recognised in the system in question7• 

II. The Review Group's Treatment of Socio-Economic 
Rights 

TIle Review Group addresses the question of whether or not socio-economic rights 
should be included in the Constitution in the context of its discussion of Issue 12, 
"IPbe/ber tbere .rbollid be prolJision for specific economic rigbts as a cOI/nterweigbt to economic 
ineqllaliry" (pp.234-6). After setting out four "Arguments for the provision of specifIc 
economic rights" and six "Arguments against including in the Constitution a personal 
right to freedom from poverty or specific economic rights", the majority of the Group 
recommends against the inclusion of such rights. We believe this approach is 
unsatisfactory in a number of aspects: 

- the s~mmary arguments advanced against inclusion of socio-'economic rights in 
the Constitution do not sustain a more detailed scrutiny in the light of 
contemporary human rights practice and understanding; , 
there are serious inconsistencies in some of the positions and approaches adopted; 
the Group appears to underestimate or ignore the extent and' signific:ance of the 
international obligations which the State has already incurred in regard to socio-
economic rights; , 
the concept of socio-economic rights which appears to underlie the Group's 

"General Comment No.3, (1990)" in Committee on Economic, Social and Cultural 
- Rights, Report on the rlJih Session (26 November - 14 December 1990), Economic and Social 

Council, Official Records, 1991, Supplement No.3, United Nations, New York, 1991, 
E/1991/23, E/C.12/1990/8, Annex III, 5.8, p.8S 
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approach is mistaken. 

The Commission for Justice and Peace believes that the brevity with which the 
argUments are presented and the absence of detailed grounds for the' conclusion 
reached by the Review Group substantially fail to do justice to·the-iinportance of the 
point at issue. We hold that on the contrary there are cogent and serious grounds to 
justify the inclusion of such rights. We now address these. 

Examination of the Arguments against Enumeration 

11.1 The Distortion of Democracy Argument 

11.1. (a) General Comments - The Review Group appears to believe· that the judicial 
activism of the Supreme Court in actively developing the rights content of the 
Constitution is an encroachment on democracy and on the powers and functions of 
the Oireachtas The implementation of socio-economic rights, it is held, is properly a 
matter for political decision, involving as it does the allocation of scarce resources 
(Arguments 1,2 and 3 against inclusion, pp. 234-5). 

Argument 1 against inclusion states that the main reason why the Constitution should 
not confer personal rights to freedom from poverty, or to other specific economic or 
social entidements, is that 

these are essentially political matters which in a democracy it should be the 
responsibility of the elected representatives of the people to address and 
determine. It would be a distortion of democracy to transfer decisio'ns on major 
issues of policy and practicality from the Government and the Oireachtas, elected' 
to represent the people and do their will, to an unelected judiciary (p.235). 

It is difficult to see the force of this argument since the insertion of socio-economic 
rights in the Constitution could be effected only by the decision of the people through 
a referendum. This would confer a mandate at least as democratic as a decision of the 
Oireachtas. Subsequent judicial interpretation of any such additional rights would be 
no more problematic than the Irish courts' interpretation of rights already stated in the 
Constitution. It would be necessary simply to ensure that the wording of the right 
included suitable qualifying phrases, which could also ensure the role of the 
Oireachtas in interpreting, developing and reviewing the implementation of the right 
as needed. That this is eminendy feasible is actually demonstrated by the Review 
Group itself in its recommendation on a right to free secondary education (see below). 

More broadly, the suspicion of judicial activism evinced by the Review Group in this 
context appears somewhat at odds with the Group's own positive assessment earlier 
(p.214) that 
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the fundamental rights provIsIons· have, generally speaking, proved to be an 
effective method of safeguarding individual rights so that 'ilie overall impact of 
the courts on modem Irish life, in their handling of constitutional issues, has been 
beneficial, rational, progressive and fair' (Kelly, The Irish Constitlltion, Dublin, 
1994, at xcii) 

While fundamental rights should be identified in the Constitution as far as possible, as 
the Review Group emphasises (Foreword, par.12), such identification cannot and need 
not attempt to be exhaustive. The history of rights is one of continuous evolution and 
the concept of unenumerated rights as developed by the Supreme Court has 
considerable merit from this point of view. The Review Group states that 
developments in the doctrine of uneimmerated rights "arise partly from the fact that 
the list of fundamental rights specifically protected by the Constttution is relatively 
short. They also reflect changes in social attitudes and concepts of justice and fairness 
that have occurred since 1937" (pp.246-7). It is reasonable to expect that such 
attitudes and concepts will continue to change and consequently that the judicial 
development and enumeration of rights will remain necessary regardless of whether 
further rights are or are not specified in the Constitution. We would assert furthermore 
that such changes have in fact been in the direction of greater acceptance of and 
demand for social and economic rights, which should now receive a more adequate 
recognition and protection in the Constitution. 

In considering Article 40.3 and Article 43 the Review Group refers to criticisms that 
the articles in question are particularly open to subjective judicial appraisal, referring as 
they do to such broad concepts as "principles of social justice" and "exigencies of the 
common good". Nonetheless the Review Group concedes that whatever formulation 
might be devised to replace the articles, "it could probably not avoid entrusting a 
degree (even a high degree) of subjective appraisal to the judiciary" (p.358). Despite 

. this admission, the Review Group proposes the addition of a new qualifying clause 
which would propose that property rights, since they carry with them duties and 
responsibilities, may be subject to legal restrictions "provided that these are required in 
the public interest and accord with the principles of social justice" (p.366). Thus the 
inevitability of "subjective judicial appraisal" appears in this instance to present no 
obstacle to the Group's own desire to retain in the Constitution two concepts as broad 
and open-ended as those of the public interest and social justice: Why then should 
similar judicial appraisal of specific socio-economic rights present any greater 
difficulties? It would appear that the Group had forgotten its own earlier reminder, 
while discussing Article 35.2.5, that 

no one - neither judges nor others - can ever be completely independent and 
objective in their approach to the issues which they may have to decide. Many 
factors help to shape and influence individual attitudes, sU,ch as social class, 
gender, age, professional background, religion. -Awareness of these influences is a 
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matter of special relevance for judges who in the course of their work have to 
determine serious issues affecting the lives of people from a very wide variety of 
backgrounds (p.lSl). 

The Review Group seems to assume that where socio-economi0 rights are concerned 
judicial subjectivity would tend to favour broader rather than narrower interpretation 
of the scope and resource implications of such rights. Given what the Review Group 
itself has said about the factors influencit1g judges' attitudes, and the reality that they 
are appointed from within the establishment and generally come from more privileged 
social strata, this does not seem a present danger. 

In discussing the right to property the Review Group recommends replacement of 
Article 40.3.2 (insofar as it concerns property rights) and Article 43 by a.single self
contained article dealing with property rights. As noted already the majority view 
favours a new qualifying clause providing that property rights, since they carry with 
them duties and responsibilities, may be subject to legal restrictions, conditions and 
formalities, "provided these are duly required in the public interest and accord with the 
principles of social justice" (p.366). The reference to social justice repeats the existing 
provision in 43.2.1. However, by endorsing this clause the Review Group ipso j;cto 
accepts that the Supreme Court should contiriue to enjoy the potentially far-reach.ng 
power to adjudicate on the content and implications of social justice principles in tleir 
bearing on the legal regulation of property rights. The Commission for Justice ~nd 
Peace supports the continued inclusion -~f reference to social justice principles a; a 
criterion by which the legal regulation of property rights is to be guided and points out 
that it would be equally feasible to make socio-economic rights subject to regulatioc in 
the light of the same or other relevant criteria. 

11.1. (b) The State's Existing International Obligations 

"The direct incorporation or application of international instruments recognismg 
economic, social and cultural rights within the domestic legal order can significantly 
enhance the scope and effectiveness of remedial measures and should be encouraged 
in all cases. "8 

The interpretation of democratic legitimacy put forward by the ReviewGroup does not 
in our view acknowledge the implications of the fact that the Irish State, as represented 
by successive governments of all hues, has already incurred substantial international 
human rights obligations without referring to the people through referenda, or even 

"The Maastricht Guidelines on Violations of Economic, Social and Cultural Rights" 
Oanuary 1997) in Economic, Social and Cllltllral Rights: A Compilation rifEssential Documents; 
Geneva, International Commission of Jurists, 1997, pp.79-91, at p.89. 
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securing the express approval of the Oireachtas. It has done this through adhering to 
various international human rights treaties. 

While such treaties are not self-executing in terms of Irish domestic law, they involve 
far more than aspirations. For example by ratifying the UN Covenant on Economic, 
Social and Cultural Rights in 1989 the Irish State has accepted the treaty obligation 
'that primary education shall be compulsory and available free to all; by ratifying the 
UN Convention on the Rights of the Child the State bound itself to provide certain 
types of special care to disabled children free of charge; under the! same Convention 
Ireland recognises the right of the child to be protected from economic exploitation 
and from performing any work that is likely to be hazardous or to interfere with the 
child's education, or to be harmful to the child's health or physical, mental, moral or 
social development (Art. 32); it is consequently bound to provide for a minimum age 
or minimum ages for admission to employment (Art. 32.2(a)) and to provide for 
appropriate regulation of the hours and conditions of employment (Art. 32.2(b). 
Elsewhere in the same Convention States Parties recognise the right of every child to 
benefit from social security, including social insurance (Art. 26.1). These examples 
could be multiplied. 

As a consequence of ratifying this body of treaties (and more ratifications are in 
prospect), the State has made itself extensively subject to the judicial arbitration and 
activism of the European Court of Human Rights and to the examining process in 
relation to other international instruments such as the UN Convention on Economic, 
Social and Cultural Rights. The Review Group does not advert to this development, 
which over time has conferred on courts and 'other bodies outside the country the 
right to adjudicate and pronounce on many different aspects of Irish law and policy. It
seems therefore somewhat anomalous that the Group should nevertheless jib at the 
Supreme Court's role in constitutional interpretation. 

In the light of the Review Group's affirmation that the right of access to the courts is 
already present as an implied personal right in the Constitution, it is pertinent to recall 
that it -was not the Irish Supreme Court but rather the European Court of Human 
Rights (in the Airry case) which ultimately compelled the State to establish and 
therefore resource a scheme of civil legal aid. 

Judges should apply domestically international human rights norms in the 
field of economic, social, and cultural rights. Where there: is ambiguity in a 
local constitution or statute or an apparent gap in the law, or inconsistency 
with international standards, judges should resolve the ambiguity or 
inconsistency or fill the gap by reference to th~ jurisprudence of international 

. human rights bodies.9 . ---

"Bangalore Declaration and Plan of Action" (October 1995), sect.18.5.4, in Economic, Social 
and_Cultural Rights: A Colfection rifEssential DoCuments, op. cit., pp.93-103, at p.103. 
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11.2 The Uncontrollable Cost Argument 

A fundamental strand of the Review Group's reasoning- against inclusion IS 

encapsulated in the following statement (Argument 3 against inclusion): 

It would not accord with democratic principles to confer absolute personal rights 
in the Constitution in relation to economic or social objectives, however desirable 
in themselves, and leave the Oireachtas with no option but to discharge the cost, whatiJver 
it might be, as determined fry thejudiciary (p.236, emphasis added). 

This, we believe, is a serious misinterpretation of the nature of socio-economic rights. 
The passage cited appears to assume that there is no middle way between stating 
socio-economic rights in a totally open-ended manner, or excluding them from the 
Constitution altogether. To pose such -a stark choice is misleading. It is guite 
practicable to state socio-economic rights in a form which will avoid the putative 
nightmare of leaving the Oireachtas with no option but to discharge the cost 
"whatever it might be", as determined by the judiciary. Indeed, as we show further on, 
the Review Group itself does exactly this in two important instances. 

In its formulation of Argument 3 the Review Group refers to the danger of granting 
"absolute personal rights" in relation to economic or social objectives. There is a 
puzzling inconsistency here, since it is the Group itself which provides the answer to 
this very difficulty a little later on when it discusses Art. 40.3.1 (in which the State 
guarantees in its laws to respect and as far as practicable to vindicate the personal 
rights. of the citizen). The Group points out that this Article 

obliges the State in its laws to respect, defend and vindicate the citizen's personal 
rights. Laws in this context cover not only legislation but also the common law. 
The obligation upon the State is not absolute in that its obligation is only to 
defend and vindicate the personal rights as far as practicable. Thus the subsection 
acknowledges the fact that there is 110 absolute gllarantee for the personal rights of the citizen. 
(p.247, emphasis added) 

This statement appears to remove the grounds for fears about "absolute personal 
rights" expressed earlier by the Group. 

An inconsistency in the Review Group's approach to the possible resource 
implications of making provision for social and economic rights in the Constitution is 
also apparent in its discussion of the right of access to the courts. In recommending 
that this right should receive express enumeration in the Constitution the Group 
accepts that to do so involves providing resources, for example to fund free legal aid 
(pp.236-238). Nonetheless it is able to conclude (by majority) "there is no need to go 
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further and specify in the Constitution how the Oireacntas might give practical effect 
to the right of access" (p.238). How could the Group be satisfied in this case to 
recommend that a right, which they know has resource implications, nonetheless be 
stated in general terms only, leaving it to the Oireachtas to decide how it is to be 
implemented in practice, while rejecting precisely the same approach in regard to other 
rights with resource implications? 

The' approach adopted by the Review Group to property rights would appear to go 
against the arguments which it found persuasive on pp.235-6. ,In discussing the 
question of private property (pp.357-67) it approves retention of the existing Article 
43.2.1. in which the State recognises that the exercise of property rights ought to be 
regulated by reference to the principles of social justice, and of Article 43.2.2 which 
provides that the State may delimit the exercise of these rights by law with a view to 
regulating their exercise so as to meet the exigencies of the corrunon good. In this 
context the Review Group observes that, if the State is to function, 

property rights must yield to a wide range of countervailing interests, among 
them the redistribution of wealth, the protection of the environinent, the necessity 
for consumer protection. This means that the State must have' extensive taxation 
powers, powers of compulsory acquisition and a general capacity to regulate (and 
even in some cases to extinguish) property rights. (p.359) 

It is difficult to see why similar countervailing considerations would not or could not 
apply equally to other constitutionally enshrined socio-economic rights and permit 
their judicious regulation by the Oireachtas in the same way as property rights. 

11.3 The Existing Ultimate Constitutional Protection Argument 

Having come down on the side of the arguments against inclusion, the Review Group 
then appears to ignore them in the section irrunediately following, where it discusses 
whether there should be a separate provision in the Constitution for a right of 
effective access to the courts. Although noting that this is already protected as an 
implied personal right by virtue of Art. 40.3.1, the Group still recommends that it be 
expressly enumerated in the Constitution. With reference to the rights to food, shelter 
and clothing, however, the Review Group, while acknowledging that it is "obviously 
important" that no one should be allowed to fall below a minimum level of 
subsistence (Argument 6, p.236), asserts that if this should ever happen, despite the 
social welfare system, "the Constitution appears to offer ultimate protection through 
judicial vindication of fundamental personal rights such as the right to life and the 
right to bodily integrity" (p.236). This can only mean that the constitutional right to 
life and to bodily integrity imply or include, ultimately, rights to food and shelter. If 
so, what is the problem in making these basic rights explicit, as the Group has already 
not hesitated to recommend should be done in regard to the right of effective access 
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to the courts? 

11.4 The Argument that Rights are Sharply Divided 

11.4. (a)General Comments - In its approach to different types of rights the Report 
of the Review Group assumes a sharp divide between them. That the divide is as 
acute as the Review Group appears to believe is at best debatable. Although holding 
that, in general, constitutional recognition "should be sparingly accorded on the basis 
that the Constitution should concern itself predominantly with the strategic elements 
in the organisation of the State" (Foreword, par. 11) the Review Group took the view 
that "rights should be identified and specified' as Jar as possible, in fundamental .and 
positive law, that is, in the Constitution" (Foreword, par. 12, emphasis added). 
However the Review Group appears to draw a sharp distinction between different 
types of rights; in general it favours extension of constitutional recognition only for 
civil and political rights, while preferring (with a couple of significant exceptions 
which we comment on below) to withhold it from socio-economic rights. 

The principle of the universality, interdependence, indivisibility and inter-relation of all 
human rights has long been accepted by the United Nations and within the Council of 
Europe, and was forcefully reiterated by the UN at the 1993 Vienna World 
Conference on Human Rights and at the Summit on Social Development in 
Copenhagen in 1995. This principle acknowledges the reality that the enjoyment of 
civil and political rights, such as those enshrined particularly in Article 6, par. 3.cand 
Article 13 of the European Convention on Human Rights, is not effective if economic, 
social and cultural rights are not equally protected, as the Committee of Ministers of 
the Council of Europe has pointed out. to. .Both sets of rights are deeply 
complementary; homeless people will in practice find it more difficult to vote than 
those with a settled domicile; the exercise of the right to education can be jeopardised 
by socio-economic deprivation, and so on. 

In 1996 in the 2nd UN Conference on Human Settlements (Habitat II), the States of 
the world including Ireland called inter alia for access to appropriate preventative and 
curative health care and improved shelter. The Conference stated that these 
environmental issues are as important to the health and quality of life of the 
population as is the clinical response to disease. I I Here is another pertinent instance 
of the international recognition by States' representatives of the indivisibility of human 
rights, and of the way in which the right to life cannot be divorced from socio
economic issues such as preventative health care and shelter. 
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Effidive Access to the Law and to Justice for the Very Poor, op. cit. 
Report of the United Nations Co1!ftrence on Human Settlements (Habitat II), Istanbul, 3-14 June, 
1996, United Nations Conference on Human Settlements (Habitat II), i\/Conf.165/14, 7 
August 1996, par. 128 



The European Convention on Human Rights is widely assumed to confIne itself 
narrowly to the sphere of civil and political rights. In reality this is not the case, as the 
European Court of Justice pointed out as long ago as 1974. In its judgement in the 
Airry case in that year the Court stated that many of these rights have extensions of an 
economic and social character. It stated further that it did not see it as necessary to 
separate such and such an interpretation for the simple motive that by adopting it one 
would risk stepping into the sphere of social and economic rights. There is, the Court 
said, no watertight barrier separating this from the domain of the Convention. 12 In the 
Airry judgement the Court stated that the obligations of States under the Convention 
go beyond mere non-interference and include taking concrete steps to ensure that the 
dignity of the human being is preserved. More recendy the Committee of Ministers of 
the Council of Europe has acknowledged this from another angle: 

The situation of severe poverty continues to deprive men and women of the 
effective enjoyment of human rights which must be secured for all without 
distinction, in accordance with Article 14 of the European Convention on Human 
Rights. 13 (emphasis added) 

In 1989 the Norwegian Government decided in principle that the international human 
rights conventions binding on Norway should be made part of Norwegian law and a 
Committee was appointed to consider and recommend proposals for embodying the 
principal human rights conventions in No~egian law. It reported in 1993.14 After 
examining a number of regional and UN Conventions, the Committee in its report 
determined. that three - the European Convention on Human Rights, the UN 
Covenant on Civil and Political Rights, and the UN Convention on Economic, Social 
and Cultural Rights, should be regarded as forming the foundation (gmnstamme) of the 
international protection of human rights. Even though the provisions of the human 
rights conventions are often very general, the report concluded that this in itself could 
not be an obstacle to incorporation. Particularly unspecifIc were, provisions which 
were formulated as objectives the State should endeavour to achieve rather than as 
specifIc obligations. Such rules opened the way for considerable discretionary 
assessment and raised questions of priorities. It could be argued, the report said, that 
this was not a question of law, and that it was not natural for NOrWegian judges to sit 
in judgement on the budgetary policies of the authorities. On the other hand, the very 
fact that the formulation of these provisions left so much to discretion would result in 
the courts rarely being able to ascertain any conflict between them and Norwegian 
law. ls The Committee concluded that even though some of the provisions in the UN 
Convention on Economic, Social and Cultural Rights are very general, some of the 

12 

13 

14 

IS 

European Court of Human Rights, Airry case, decision of 9 October 1979, Series A, No. 
32, p.1S, n.2. 
Effictive Access to the Law and to Justice for the Very Poor, op. cit. 
Quotation from the English language summary of the Report on Incorporatio'; given in 
NOV [Nordes Offentlige UtredningcrJ18: Oslo, 1993, pp.193-9. 
Ibi~., p.19S 
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rights in that Convention must be regarded as equally as suitable for implementation 
as the . rights granted by the CCPR and the ECHR. Ii: 'proposed a general 
constitutional provision which would "take care of the equality in principle of the two 
groups of rights [i.e. civil and political, and economic, social and CIIltllra4 and the need to give 
an effective signal that they merit equal respec.t".16 

11.4. (b) Civil and Political Rights also involve Positive and Progressive 
Implementation by the State - There is a widespread perception that the "classic" 
(i.e. civil and political) rights differ from socio-economic rights in not involving 
positive action by the State and therefore, by and large, in not exposing the State to the 
possibility of open-ended resource commitments to ensure their implementation. 
Some reflection will show that this difference is to a significant extent illusory. If the 
reserve shown by the Review Group towards the inclusion of social and economic 
rights in the Constitution is due in any way to the belief that the classic civil and 
political rights have no financial or economic consequences, or that they do not 
involve elements of progressive implementation, then it is a belief which is clearly 
mistaken. 

Some social rights such as the right to strike or to participate in companies, and trade 
union rights in general, depend on the same regime as the classic freedoms,and the 
realisation of many civil rights entails positive actions by the State. An example is the 
system of criminal legal aid, which is demand led, and therefore open-ended. .·A 
cognate instance is the Beef Tribunal, in which, because the.inquiry in question was set 
up by the State, the legal costs of various parties to the inquiry were defrayed by the 
State in pursuance of its obligation to ensure a fair hearing and the right to be 
represented. Although the eventual costs were far greater than anticipated, due to the 
unexpected length of proceedings, they had to be met from the public purse 
regardless. More recently the court judgements in the spate of army deafness claims 
have imposed a significant financial cost on the State, as have compensation payments 
to victims affected by the hepatitis-C affair. 

The right to life is often assumed to be a, perhaps the, classic civil and political right. In 
human-rights jurisprudence this right is not to be-interpreted narrowly or restrictively. 
Its vindication requires extensive and positive social and economic policies. As the 
UN Committee on Human Rights has pointed out, its protection obliges States' to 
adopt positive measures.17 

It is difficult to see how in a modem society the right to life could be regarded as 
adequately safeguarded without a comprehensive judicial system, backed up by a 

police force and prison service, and, behind that, by the defence forces. One could 

16 

17 

Ibid., p.197 
Genera/Observation 6 (16), Report of the Committee on Human Rights, Doc. UN A/37/40 
819829, p.104, n. 5 

15 



add many other elements such as the ambulance services, public sector and local 
authority back-up (Departments of Justice, Defence, Health, etc) education and 
training systems, and so on. All require the allocation of resources, and over time one 
can see how such allocations vary in response to circumstances and policy. The 
viJldication of the right to life in its various dimensions is in reality no more cost-free 
than the right to housing or to health. 

As the content of the right to life, which includes the right not to be subject to 
inhuman or degrading treatment, is unfolded in practice, the fact that it entails 
substantial resource implications quickly becomes apparent. As applied to prisons, for 
instance; ensuring respect for the right inv'olves complying with health, nutrition, 
accommodation and other standards which are as much in the social and economic 
domain as they are in the civil and political. I All involve judgements of what level of 
conditions constitutes compliance with the r~quirements of the European Convention 
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 
(CPT), another international treaty to which Ireland is a party, arid all have obvious 
and direct resource implications. Under the rubric of civil and political rights the Irish 
prison system is subject to the detailed and ongoing scrutiny of the European 
Committee for the Prevention of Torture, a body established under the convention in 
question. The Committee has already req~ed responses and clarification from the 
Irish State in regard to the provision of work for prisoners, expenditure on improved 
sanitation, reduction ~f overcrowding (and hence expenditure on provision of new 
accommodation), standards of cell accommodation in Garda stations, the 
improvement of medical services to prisoners and so on. These have "major" 
re~,ource implications for the enhanced training programmes for prison staff currently 
being developed in the wake of the CPT Report on its 1993 visit to Ireland, as the 
Government's Follow-up Report notes. 18 Does it therefore make sense to acquiesce in 
conferring such powers on an international treaty-based instance:;, while wishing to 
restrict the competence of the Supreme Court, which is at least as well situated to 
judge the practical requirements of the right to life in relation to prevailing Irish 
standards and resources? 

18 Fo/Iow-up Report rif tbe Irisb Government in Response to tbe Report rif tbe European Committee for tbe 
Prevention rif Torture and Inbuman or Degrading Treatment or Punisbment (CPT) on its Visit to 
Ireland from 26 September to 5 October 1993: Strasbourg, Council of Europe, 19 September 
1996, CPT IInf (96)23, p.7 

16 



US Further Inconsistencies 

11.5 (a) The Right to Education - In a sense, the strongest counter-argument to the 
Group's position is the fact that one of the most important socia-economic rights is 
already in the Constitution, and has been so for sixty years, without any of the negative 
consequences feared by the Group. Logically the arguments put forward by the 
Group against inclusion of socio-economic rights in general could, and should, have 
been levelled against the existing constitutional right to education in particular. Here is 
a prime example of a major socio-economic right which is not constitutionally defined 
as to content, carries with it substantial resource implications, and, most importantly 
for the case at issue, is already stated in the Constitution. Given the Group's own 
arguments it is also a matter of surprise that the Group sees no problem in 
recommending the extension of the existing wording to include a right to free 
secondary education, even though to do so would clearly impose on the State a 
constitutional obligation, which does not exist at present, to provide the necessary 
resources to substantiate the right. The Group's general case is therefore additionally 
vitiated by its failure to address the actual Irish constitutional experience of the right to 
education. 

One of the major anomalies in the Group's approach to socio-economic rights is the 
manner in which, by recommending a significant expansion of the right to education 
in particular, it appears to contradict its own general opposition to expande~ 

Constitutional enumeration. The Group is not content, as it might have been, simply. 
to recommend that the right of every child to free primary education should continue 
to be explicitly stated in the Constitution. It goes a significant step further by 
recommending that the Oireachtas should seriously consider extending the right to 
free education to inciude secondary education as this mqy be difined try law (P,353). Even 
though it is already Government policy to provide free education up to the end of 
secondary school, the resources required are very large by any standards. Provision for 
secondary education in the 1997 Estimates amountd to almost £860m. 19. To enshrine 
freedom of secondary education as a constitutional right has obvious and far-reaching 
resource implications. 

The Constitutional wording recommended by the Review Group, should the right to 
free education be extended to secondary level, is significant in a wider context:: 

Every child has a right to free primary and secondary education. The State shall 
provide for such education and shall endeavour to supplement and give 
reasonable aid to private and corporate educational initiative, and, where 
appropriate, provide other educational facilities or institutions (p.353). 

Of particular note here, in the light of the Review Group's earlier concerns about the 

19 This is more than double the defence budget for 1997 (£391m.), a third greater than the 
total Department of Agriculture budget (£603m.), and a guarter greater than that of the 
combined estimate for police, prison service, courts and Department of Justice (£680m). 
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possibly open-ended nature of socio-economic rights, is the way in which the 
suggested wording succeeds perfectly adequately. in reconciling two essential 
requirements which have to be met in any enumeration of such rights: ftrstly, to state 
the right, and secondly, to qualify it to ensure that it is not unrealistically open-ended. 

The Review Group meets the latter requirement straightforwardly by including such 
terms as "endeavour", "supplement", "reasonable", "where appropriate", "provide 
other". In the case in point the Group appears to see no difficulty in drafting what it 
obviously regards as a constitutionally acceptable but at the same time politically 
realistic form of words for a major socio-economic right. If this is possible for the 
right to free education, where the resource demands are among the heaviest of any 
socio-economic right, is it not equally possible for other socio-economic rights? 

Despite the Review Group's comment that though the right of education is recognised 
in many international covenants, "what it connotes is not clear", this in no way inhibits 
the Group itself from concluding that not even the scantiest definition of education is 
necessary in the Constitution (pp.354-6). The Review Group based its conclusion on 
two grounds: (a) the belief that "the Constitution should, where possible, endeavour to 
state propositions at a sufficient level of generality to permit of evolution and 
development" (p.355); (b) the fact that the Group considers that "the Oireachtas 
should have the express power to define by law the meaning of this term" (p.355). The 
conclusion is telling, as it might well be thought that failure to insert a definition of 
education in the Constitution could indeed open the door to. unlimited resource 
demands. In the context of the Group's earlier fears about open-ended rights, the very 
fact that a socio-economic right as important as free primary education has been 
provided in the Constitution, without definition, for over 60 years, without either 
undermining democracy or leading to unmanageable resource demands dictated by the 
co~ris, -is, we believe, persuasive on this point. There would appear to be no reason 
why the Oireachtas could not equally have the same power to define in law the 
content of other constitutionally enumerated social and economic rights. 

Any conceptual or administrative difficulties which might be urged as grounds for the 
exclusion of socio-economic rights in general from the Constitution can equally be 
urged against the inclusion of a right to education in particular, especially in the 
expanded form advocated by the Group. If it is justified to include the right to 
education in the Constitution, as it undeniably is, the burden of proof rests on those 
who would seek on principle to exclude other socio-economic rights. 

The Group recommends drawing on the European Convention on Human Rights and 
other international human rights conventions (p.219) in deciding where and how to 
amend the fundamental rights provisions of the Constitution. It notes that the right to 
education is recognised in many international declarations and conventions, and in 
many national constitutions (p.351). It could as readily, and with equal justification, 
have acknowledged that education is only one of a number of other important socio
economic rights recognised in this way. 
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II.5(b) Protection of the Environment - Towards the very end of the Report (pp. 
432-4) the Review Group recommends the inclusion of a completely new provision on 
the environment. We draw attention to this not because we disagree with such a 
provision, but because it displays a similar inconsistency of approach to the general 
question of enumerating new rights. 

Although the Group judges that it would be "incautious" to insert unqualified 
personal rights in relation to the environment into the Constitution, as "the gates 
might be opened to a flood of claims on public funds for damage attributed to alleged 
defects in air, water, roads or other aspects of the environment" (p.434) it nonetheless 
still proceeds to recommend a form of wording notable for its breadth and open
endedness. If adopted the Group's wording would impose "a duty on the State and 
public authorities as far as pradicable to protect the environment, to follow sustainable 
development policies, and to preserve special aspects of our heritage" (p.434, emphasis 
added). The proposal to impose an obligation on the State to follow "sustainable 
development policies" is surely one of the broadest and most open-ended pieces of 
constitutional drafting ever envisaged. By comparison the inclusion of a right to 
housing, for instance, appears quite sober, if not positively conservative. 

The main body of the section on the environment consists largely of summaries of 
three international documents - the Rio Declaration on Environment and 
Development, adopted at the UN Earth Summit of 1992, Article 130r of the 
Maastricht Treaty, and the concept of sustainable development as described in the 
Review Group of the World Commission on Environment and Development (1992). 
But if it is legitimate to refer to sources as general as these to support its 
recommendation in regard to the environment, why does the Review Group ignore 
other sources, of equal or greater legal authority and which in addition Ireland has 
formally ratified or subscribes to (such as the UN Convention on Economic, Social 
and Cultural Rights, the UN Convention on the Rights of the Child, the European 
Social Charter, the World Programme of Action on Human Rights - Vienna 
Declaration - or numerous other documents), which could be quoted in support of 
particular and much longer established socia-economic rights? 
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III The Practical Implementation of Socio-economic Rights 

lILt Obligations of Conduct and of Result 

The international community has dealt with the practical aspects of enshrining social 
and economic rights in international human rights treaties for many years. Ireland is a 
party to most of these treaties, and in the context of constitutional revision it is 
relevant to inquire how the theory and practice of, for example, the UN human rights 
monitoring machinery might be helpful in a national context. 

It is customary to distinguish two types of obligations on states in regard to their 
obligations under international human rights conventions: those of, conduct and those of 
reslllt. \'V'hile the UN Convention on Economic, Social and Cultural Rights (CESCR) 
provides for progressive realisation of the socio-economic rights which it enumerates, 
and acknowledges the constraints due to the limits of available resources, at the same 
time it imposes various obligations which are of immediate effect. Of these, two are 
of particular importance in understanding the precise nature of States' obligations in 
regard to the socio-economic rights in the CESCR. They are 'the undertaking to 
guarantee that relevant rights will be exercised withollt discrimination ~nd the undertaking 
to lake stepS.20 

The Committee notes that the enjoyment of the rights recognised, without 
discrimination, will often be appropriately promoted, in part, through the provision of 
"judicial or other effective remedies" (General Comment 3, par. 4). The same 
Comment points out that States Parties which are also parties to the International 
Covenant on Civil and Political Rights are already obligated (by virtue of arts. 2, pars. 
1 and 3, 3 and 26) to ensure that any person whose rights or freedoms (including the 
right to equality and non-discrimination) recognised in that Covenant are violated 
"s!Jall !Jape (Ill e[fecli1!e remeqy': It notes further that there are a number of other 
provisions in the CESCR, including arts. 3, 7 (a) (i), 8, 10 (3), 13 (2) (a), (3) and (4) and 
15 (3) which "would seem to be capable of immediate application by judicial and other 
organs in many national legal systems. Any suggestion that the provisions indicated 
are inherently non-self-executing would be difficult to sustain" (Gen. Comment 3, par. 
5). 

111.2 The Resource Question 

We recognise tl1at tllere could well be a general apprehension on the part of 

20 UN Committee on Economic, Social and Cultural Rights, General Comment No.3, New 
York, United Nations Economic and Social Council, Official Records, 1991, Supplement 
No.3, E/1991 /23.E.C.12/ 1990/8, Annex 3, par. 1 
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Government and of elected representatives that the inclusion of socio-economic rights 
in the Constitution might lead to uncontrollable and inflated demands for 
implementation. At first sight such anxiety is not unreasonable. However, as a matter 
of political reality States have already faced this problem in drafting international 
conventions and would not have- ratified them if such problems could not be 
overcome. Experts given the task of elaborating the draft protocol (to the European 
Convention on Human Rights) ended up admitting that from a technical point of 
view, it would be possible to include certain rights of an economic, social and cultural 
nature in an additional protocol to the European Convention on Human Rights. They 
mainly opposed it for other reasons especially the unwillingness of States to see their 
existing obligations in this area increased. However, as the Limburg Principles point 
out (par. 23), the obligation of progressive achievement of socio-economic rights (in 
this case under the UN Covenant on Economic, Social and Cultural Rights) exists 
independendy of the increase in resources. It requires in the first place the effective 
use of those resources available, which is quite a different matter. 

111.3 Socio-economic Rights as Minimum Subsistence Rights for All 

The UN Convention on Economic, Social and Cultural Rights obliges States Parties to 
ensure respect for minimum subsistence rights for all, regardless of their level of 
economic development. The Committee on Economic, Social and Cultural Rights 
states that "a minimum core obligation to ensure the satisfaction of, at the very least, 
minimum essential levels of each of the rights is incumbent upon every State Party".21 
Thus the Committee has declared that a State Party in which any significant number of 
individuals is deprived of essential foodstuffs, of essential primary health care, of basic 
shelter and housing, or of the most ,basic forms of education, is, prima Jacie, failing to 
discharge its obligations under the Covenant. As the Committee points out, if the 
Covenant were to be read in such a way as not to establish such a minimum core 
obligation, it would be largely deprived of its raison d'e/reo By the same token the 
Cominittee- notes that any assessment as to whether a state has discharged its 
minimum core obligation must also take account of resource constraints applying 
within the country concerned. A form of wording to ensure a minimum level rif-obligatioll 
could be stated in the Irish Constitution without implying any undue or unreasonable 
increase in provision by government. 

111.4 Conclusion 

For the reasons advanced above, we believe that the general case against a 
comprehensive enumeration of socio-economic rights in the Constitution, as set out in 
the Group's Report, is fundamentally flawed. The case for inclusion is both morally 

21 UN Committee on Economic, Social and Cultural.Rights, General Comment No.3, op. cit., 
par. 10, emphasis added 
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compelling and legally and politically feasible. We believe the arguments set out above 
more than adequately justify the general proposition that the ,fundamental rights 
section of the Irish Constitution should be revised to include an expanded list of social 
and economic rights; that these should be worded so as to provide a constitutional 
_guarantee of minimum levels of enjoyment of the rights so enumerated, and impose a 
corresponding minimum level of obligation on the State; and that they should be 
ckafted so as to permit interpretation by the courts and by the legislature in the light of 
prevailing resources and standards. In the following sections we address in detail the 
question of what rights should be considered, suggest wording for each of the four 
rights proposed and discuss the scope and contents of each right. 
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IV. Suggested Criteria for Selecting and Drafting New Social 
and Economic Rights in the Constitution 

As the range of possible rights which might be considered for inclusion is wide, it may . 
be helpful to begin by proposing criteria for selecting and drafting new social and 
economic rights and the duties and responsibilities which correspond to them. We 
propose the following as reasonable and relevant. 

IV.t Justiciability 

The right should be specified in such a way as to be capable of being arbitrated, 
determined and enforced by the courts, i.e. they should be justiciable or judiciable. 
This is essential since the experience of sixty years has made it clear that the relegation 
of certain matters to the non-justiciable scope of Article 45 of the Constitution 
("Directive Principles of Social Policy") has largely marginalised their constitutional 
impact. 

IV.2 Development 

The right should be stated in the Constitution in a broad sense. Too much detail 
should be avoided. While any right stated should be justiciable and capable of being 
exercised immediately in some substantive way, it must also be capable of being 
scrutinised by the courts in tenns of its progressive implementation, to take account of 
increasing resources, the developing capabilities of the State, evolving standards and 
changing needs in society. The Constitution Review Group appreciated this when it 
laid down that "[t]he Constitution should, where possible, endeavour to state 
propositions at a sufficient level of generality to permit of evolution and 
development" .22 

IV.3 Reasonableness and Proportionality 

The right should be worded in such a way that claims made of it will be interpreted 
and discharged - by the community, the State, individual claimants and by the courts -
in due proportion to current standards and to the resources currently available within 
the community. In general, the test of reasonableness should apply. Common sense 
would suggest that the same or similar qualifying phraseology as used in the existing 
rights articles of the Constitution should be employed as far as possible in drafting 

22 Report of the Constitution Review Group, op cit, p.355 
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new articles, and we have endeavoured to do so. The courts could be expected to be 
familiar with existing wording, some of which is already likely to be the subject of 
constitutional jurisprudence. The precedent satisfactorily established by the 
constitutional phrasing of the right to education, grounding as it does a sector which 
historically involves substantial State resources, is especially relevant in considering 
wording for other social and economic rights. 

IV.4 Basis in International Human Rights Law 

The rights in question should preferably be able to claim international consensus as 
rights. In general the rights we propose enjoy such consensus and references are given 
in the appropriate sections. International human rights instruments, once ratified, 
have the status of international treaties (under the Vienna Convention on Law of 
Treaties). 

IV.5 Wording should state Co-relative Duty and Responsibilities of the 
Individual 

In a responsible and healthy society people should, within reason, be able, enabled and 
expected in the first place to provide for their needs through their own efforts. The 
role of the State is to make good unavoidable inadequacies or l deficiencies of the 
individual or family, not to supplant or inhibit individual and group initiative and 
effort. This criterion reflects that principle and also complements the criterion of 
reasonable limitation and proportionality. We have endeavoured to formulate wording 
which recognises that there is a commensurate responsibility with every right. 

IV.6 Giving a Constitutional Standing to Existing Practice 

New rights as stated should desirably reflect some measure of exi~ting practice and be 
already stated or recognised in whole or in part in existing legislation. The fact that 
proposed new rights (new, that is, only in a constitutional sense) are to a large extent 
already enjoyed and resourced in practice, and have been given a basis in statute law, 
gives the community, the legislature and government additional confidence that 
putting them on a constitutional footing is not tantamount to signing a blank cheque. 
Examples are the existence of a far-reaching social welfare system including social 
insurance, legislation which imposes certain obligations on local authorities in regard 
to housing and shelter and the universal availability of health care provision. 
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IV.' Rights already implied in the Constitution 

Although not essential, it would obviously be helpful if elements of the rights in 
question could reasonably be held to be implicit in or derivable from rights already 
stated in the Constitution. The Review Group suggests that some rights, e.g. to food, 
shelter and clothing, are already protected as implied personal rights in the 
Constitution. Should someone fall below a minimum level of subsistence, despite the 
existence of our social welfare system, the Constitution "appears to offer ultir'1ate 
protection through judicial vindication of fundamental personal rights such as the right 
to life and the right to bodily integrity".23 It is also arguable that grounds for the new 
rights proposed may already be found to some extent in elements of the existing 
Constitutional text and where appropriate we note some possible sources for the rights 
put forward. 

23 Report of the Constitution Review Group, op. cit., p. 236 
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V Suggested Wording for the Four New Rights Proposed 

We propose that four new rights - the right to health, the right to adequate housing, 
the right to adequate nutrition and clean water, and the right to an adequate 
standard of living - be included in the Constitution. 

In putting forward these rights in particular we would not wish to imply that they 
exhaust the list of those eligible for consideration in any review of the rights section of 
the Constitution. We are aware that, for example, the Review Group on the 
Constitution has already recommended certain other rights, e.g. on discriminati~n or 
the environment, for inclusion. At the same time we recognise that an ill-considered 
expansion of the number of rights specifically enumerated in the Constitution could 
devalue their moral and legal authority. There are, however, substantial reasons for 
proposing these four rights in particular: 

• they are rights which derive directly from the right to life, being concerned with 
"the "means necessary and suitable for the proper development of life"24 and 
"iildeed there are grounds for holding that they are already implied in the existing 
constitutionally recognised right to life, as the Report of the Review Group on the 
Constitution has indicated (p.236, see above); 

• their content is such that they naturally complement and reinforce each other; 

e [hey relate to areas which for a long time have accounted for a major proportion 
" of State expenditure. By and large the areas in question are already the subject of 

:;ubstanrial legislative protection and programmatic expression which have 
developed organically over a long tinle; 

o tlley are substantially recognised. in international human rights texts as core social 
and economic rights; 

o . tin ally, and perhaps most importantly, they are rights which" if constitutionally 
enshrined, could be directly invoked by and on behalf of the 'neediest and most 
vulnerable of our community, in a way in which the existing right to property, for 
example, cannot. They respond to the demands of distributive justice, which is the 
obligation that falls on society to meet the reasonable expectations of its memhers 
so that they can realise and exercise their fundamental rights. They concern basic 
goods and values which all human beings share because we share the gift of 
human life. If established constitutionally, they would be a significant concrete 
expression of a "social order free of oppression and based 'on" a spirit of co
operation and solidarity".25 

24 John XXIII, Encyclical Pacem in Terris, (1963), n. 11 
John Paul II, Encyclical Cenlesimus Annus (1991), n. 61 
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Conscious that any constitutional fonnulation deserves the most careful thought and 
discussion before being definitively adopted, we propose for consideration the 
following wording: 

V.l The Right to Adequate Housing 

All persons have the right to have access to adequate housing for themselves and t.heir 
dependants and if necessary to assistance in housing. The e'!iqyment oj this right should in the 
first place be ensured 1!Y the initiative and 1Jorts oj each person. The State shall endeaVOtlT to 
supplement and give reasonable aid to private and corporate initiative in the provision oj 
housing, including assistance in hOtlsing where necessary. 

Where persons or their dependants are unable adequatelY to exercise or enjqy the right to shelter 
or to hOtlse themselves and their families with digniry, the State shall ensure that this right is 
adequatelY respected and protected 

As gtlardian oj the common good the State shall take reasonable steps to promote the general 
and progressive enj'!Y.ment oj this right in view oj actual conditions, resources and standards. 

V.2 The Right to Health 

Each person has the right to health incltlding the right to emer;genry medical assistance, The 
e'!Jf?yment of this right shotlld in the first place be ensured try the initiative and ejJorls of each 
person. Where individtlal persons or their dependants are tlnable adeqtlateIY to exercise or elYqy 
the right to health, the State shall ensure that this right is respected and protected 

As guardian oj the common good the State shall take reasonable steps to promote the general 
and progressive enjqyment oj this right, in view oj actual conditions, resotlrces and standards. 

V.3 The Right to Adequate Nourishment 

Each person has the right to the ntltritio.n necessary to a dignified existence. The enjqyment oj 
this right shotlld in the first place be ensured 1!Y the initiative and 1Jorts oj each person. Where 
persons are tlnable adequatelY to exercise the right to adequate nourishment the State shall 
ensure that this right is adequatelY respected and protected 

As gtlardian oj the common good the State shall take reasonable steps to promote the general 
and progressive enjqyment oj this right, in view oj acttlal conditions, resotlrces and standards. 
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V.4 The Right to an Adequate Standard of Living 

All persons have the right to an adequate standard oj living for themselves and their families. 
The enjqyment oj this right should in the first place be ensured ~ the initiative and ifforts oj 
each person. The State shall endeavour to supplement and give reasonable aid to private and 
corporate initiative in this regard 

Where a person's means prove inadequate to meet his or her needs or those oj his or her 
dependants, the State, as guardian oj the common good, shall defend and vindicate this right as 
far as practicable, in accordance with the principles oj social justice, through appropriate 
legislative and other means, inc/uding the provision oj social securiry and social assistance. 

As guardian f!! the common good the State shall take reasonable steps to safeguard and promote 
the general and progressive e,!jqyment oj this right in view oj actual conditions, resources and 
standards. 

28 



VI Structure and Interpretation: General Considerations 

Because the rights in question involve different obligations and policy considerations 
and cannot be unifonnly implemented, we believe it is preferable to state them 
separately rather than group them in a single composite article. There exists a 
substantial and growing jurisprudence in regard to each of the rights at international 
level and by enumerating them separately the courts would be better able to develop 
appropriate jurisprudence in regard to each. 

VI.l Group rights 

The question might be asked whether, in addition to defining new rights, consideration 
should also be given to defining specific groups for whom particular protection is 
thought desirable, for instance children, women, the elderly, the travelling community, 
the disabled. We believe that it is preferable at this stage in the constitutional 
development of rights to focus on rights to which all citizens, regardless of their group 
or status, would be entided. The elderly, for instance, would be protected by defining 
a right to health or to housing, as they would by any other of the new rights proposed. 
It should also be borne in mind that the Constitution already refers to "the natural and 
imprescriptible rights of the child" (Art. 42.5), and devotes a complete article to the 
family. 

VI.2 Threefold Aspect of State's Duty: to Respect, to Protect and to Fulfil 

In suggesting wording for each of the rights proposed we have followed the typology 
first suggested by Asbjorn Eide in his study for the UN's Sub-commission on 
Prevention of Discrimination and Protection of Minorities, on the right to food. He 
distinguishes three aspects of a State's obligations: to respect, to protect, and to 
promote/ fulfil. 

To respect: It is essential, we believe, to state and understand the general right in a 
positive sense first, i.e. as a basic essential for human flourishing, and one which, like 
the right to life, people should possess and enjoy as a matter of course. This has some 
important consequences. By stating a "right to health" or a "right to access to 
housing", for example, the primary duty thereby placed on the State is to respect that 
right, which for the majority of people will be pre-existing (right to health), or which 
would normally be provided through their own efforts (right to housing, right to 
food). 

The obligation to respect requires the State to refrain from doing anything that violates 
the integrity of the individual or infringes a person's freedom, including the freedom 
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to use the material resources available to the individual in whatever way he or she 
finds best to satisfy the basic need in question. Under this aspect, therefore, none of 
the rights proposed would necessarily be expected to entail any significant resource 
implications. 

To state an obligation on the part of the State to respect a right does not mean that an 
individual can expect an absolute, unqualified entitlement to, or exercise of, that right. 
Even as fundamental a right as that to life, already recognised in the Constitution, does 
not guarantee freedom from death by illness or accident, by murder, negligence or war. 
And it still leaves open the difficult problem of balancing one person's right to life 
against that of others (in pregnancy, emergencies, or allocation of scarce medical 
resources, for instance). In resource terms the constitutional right to life does not 
confer on the individual an entitlement to unlimited medical resources or expenditure. 
To .take another example, the right to vote means only that the free exercise of that 
right is reasonably respected; it does not mean that a government is prohibited from 
calling an election before checking that all voters will in fact be in the country and not 
incapacitated by illness on the proposed election day. Similarly, the enumeration of a 
right to health would oblige the State to undertake to refrain from itself doing anything 
which would unjustifiably or unreasonably threaten persons' health, but the right 
would not and could not be interpreted to confer an absolute and indefinite guarantee 
of good health on everyone. 

Any additional rights included in the Constitution would have to be interpreted and 
balanced by reference where appropriate to rights already stated in the Constitution. 
As an instance, the right to housing could well be interpreted also with reference to the 
right to property and/or the right to life. 

To protect: the wording proposed for the rights in question would oblige the State to 
protect their exercise or enjoyment against the action or inaction of other individuals 
or groups. Under this aspect the State would offer the individual protection and 
redress against such violations of the rights in question such as unjust eviction, 
polluted drinking water, or untested pharmaceuticals. The obligation to protect would 
require the State and its agents to take measures necessary to prevent other individuals, 
groups or bodies from violating the integrity, freedom of action or other human rights 
of the individual including the prevention of infringement of the enjoyment of 
material resources. Under this aspect also none of the rights proposed would be 
expected to entail any significant additional resource implications. . 

To fulfil: the third element of the wording lays an obligation on the State to fulftl and.to 
promote. It requires the State to take measures needed to ensure opportunities for 
each person to exercise and enjoy the satisfaction of the needs underlying each right 
which cannot be provided by the personal effort and initiative of the individual. This 
requires at least a minimum provision of resources or other necessary elements for 
those who, through no fault of their own, are unable to enjoy or exercise the right in 
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question up to a deftned minimum standard. It is in deftning what should be the 
appropriate minimum that the Oireachtas rather than the courts would come into its 
own. Thus the existing battery of social welfare legislation already operates to provide 
a resource floor for individuals and categories of persons who have been identified as 
lacking resources or capacities needed for the enjoyment of a- basic level of human 
dignity. In a rights context, the totality of social welfare legislation and the 
programmes to which it has given rise can be understood as the expression of a 
cumulative judgement on the part of the.community at large, successive governments, 
and experts and activists in various ftelds, of what is both due and feasible in the face 
of human need, on the one hand, and, on the other, what constitutes a reasonable 
adjudication between competing daims for scarce resources. 

In a sense, the third aspect of economic and social rights, as set out in the preceding 
_ paragraph, is the communal expression and discharge of the duty of care which Irish 
law already recognises as a duty of the individual in certain circumstances. Underlying 
it, we would argue, is the concept of the "common good" which is already stated in 
the Constitution. More than that, it may be seen as the concrete expression of social 
responsibility for each other, but especially for those who through no fault of their 
own are unable to provide for themselves; and no society known to history has been 
without such people. 

To state economic and social rights in the manner proposed above is to avoid two 
extremes: that of individualism pushed to the point of social- breakdown and 
institutionalised greed, and that of the omnicompetent state which purports. to provide 
for all human needs to the exclusion or detriment of personal -responsibility and 
lruttattve. By idolising individual initiative the flrst extreme fosters alienation ~nd 
injustice and denies the rightful claims of reciprocal solidarity; by idolising the role of 
the state the second fosters apathy, inefftciency but above all the atrophy of personal 
responsibility, without which no healthy society can flourish. 

The obligation to fulftl is already stated in the Constitution in regard to- the right to 
education: here the Constitution states a clear duty on the State ("The State shall provide 

for free primary education ... ") while leaving a more than adequately wide margin of 
appreciation in regard to the interpretation and implementation of the right. It does 
not for example prescribe the age up to which free provision must be made, nor does 
it prescribe the length of the school year or the content of the compulsory element of 
the curriculum; indeed it does not even provide a deftnition of education itself. It says 
nothing as to the resources, either absolute or relative, to be devoted to the discharge 
of this duty by the State. Such matters are left to the judgement of the legislature and 
the executive, as it would also in regard to the new rights we propose. 

That the Courts have a clear understanding of the limits of their competence in regard 
to the scope of Executive policy is evidenced by Finlay P. in The State v.f-<rawlry. 
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It is not the function of the Court to recommend to the Executive what is 
desirable or to fix the priorities of its health and welfare policy. The function 
of the Court is confined to identifying and, if necessary, enforcing the legal 
and constitutional duties of the Executive.26. 

We suggest that any objections to the inclusion of new social and economic rights on 
the grounds that they necessarily open the door to unrealistic or potentially limitless 
resource demands, would be difficult to sustain in the face of the actual constitutional 
experience of the right to education over a period of sixty years. 

VI.3 Margin of Appreciation 

It is clear from General Comment No. 3 of the Economic and Social Committee of 
the UN that social and economic rights are not to be interpret~d as imposing an 
inflexible strai~acket taking no account of changes of circumstance ,(which in the event 
might be in either a favourable or unfavourable direction). For example, a country 
devastated by war could not be expected by its courts, or indeed by a body such as the 
ECOSOC, to fulfil its obligations up to peacetime standards. The same would apply 
in the event of natural disaster, or a prolonged depression. At the' same time the fact 
that a right might be stated in the Constitution in such a way as to give a wide margin 
of appreciation does not mean that "anything goes" so far as the State's obligation is 
concerned. Once the right to free primary education had been stated in the 1937 
Constitution, neither the community at large, nor presumably the courts, would have 
regarded an' arbitrary State provision of, say, two rather than six or eight years of 
primary education as an adequate discharge of its constitutional o.bligation. Once the 
right is stated, it can be tested in the courts against the criterion of reasonableness. 
This would provide a boundary protection against arbitrary or unreasonable 
interpretations, or against a patent failure of compliance with minimum criteria. 

VI.4 Progressive Implementation 

A change of circumstance might on the other hand be in a favourable direction, such 
as sustained economic growth, with two consequences: raising of standards and 
expectations, and a commensurate increase in the State's capacity to meet its obligation 
to fulfil. This requirement on the State to comply with its obligation to fulfil a right is 
more difficult to express in terms of justiciability, but examples are not too hard to 
find. One such is the judgement of the European Court of Human Rights in the Airry 
case which defined an obligation on the State which was ultimately met by establishing 
and resourcing a scheme of civil legal aid. In housing, the minimum levels of housing 
standards defmed by the State itself are far higher now thll:n in the 1920's. Likewise, 

26 [1976] lR. 365 
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the interpretation of minimum acceptable standards in health care is continuously 
evolving. In general,· standards in these areas do not change abruptly, but quite 
gradually, so that the margin of appreciation can be expected to ·leave sufficient room 
to the State to make budgetary or other adjustments from year to·year as it wishes, 
without fear of being constrained by the courts or overwhelmed by some particular 
judgement: It is more likely that if a "new" right is inserted in the Constitution, it will 
be appealed to by individuals either on grounds already open to them (such as that 
they are being discriminated against) or that the State or a statutory body is failing in a 
particular instance to discharge an already defined duty. 

VI.5 Minimum Core Obligations and Resource Constraints 

In the same vein, the UN Committee on Economic, Social and Cultural Rights, while 
noting that any assessment as to whether a State has discharged its minimum core 
obligation (under the Convention on Economic, Social and Cultural Rights) must also 
take account of resource constraints applying within the country concerned, has 
emphasised that, even where the resources available in a State are "demonstrably 
inadequate" (i.e. to fulfil the State's obligations under the CESCR), the obligation still 
remains for the State to strive to ensure the widest possible enjoyment of the relevant 
rights under the prevailing circumstances.27 Art. 2 (1) obliges each State party to take 
the necessary steps "to the maximum· of its available resources". 

In order for a State party to be able to attribute its failure to meet at- least its 
minimum core obligations to a lack of available resources it must demonstrate 
that every effort has been made to use all resources that are at its disposition in 
an effort to satisfy, as a matter of priority, those minimum obligations. 28. 

It is reasonable to assume that in the event of a CESCR-type right such as housing 
being included in the Irish Constitution, the courts' approach to interpreting the 
obligation would be similar to that adopted by the CESCR supervisory body. In other 
words, the statement and interpretation of a social or economic right, whether in an 
international instrument such as the CESCR, or nationally in the Constitution, takes 
account of the possibility that resources may be inadequate to ensure complete 
fulfilment of a right at a given time (i.e. that there are resource constraints). It also 
ensures that the State continues to remain under obligation to ensure the widest 
possible enjoyment of the rights under the prevailing circumstances, whatever these 
might be. It is clear that the international monitoring bodies construe the obligation to 
erisure the widest possible enjoyment of the right as compatible with the recognition 
of the reality that resources are limited. This is true not only at UN level but also 

27 

28 

UN Committee on Economic, Social and Cultural Rights, General Comment No.3, op. cit., 
par. 11 
Ibid., par. 10 
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I 
within the Council of Europe. As a fonner member of the Committee of Experts for 
the Social Charter and Professor of Public International Law at the University- of 
Nottingham has observed, "the [European Convention on Human Rights] institutions 
are well used to deciding what can be expected of states in respect of positive 
obligations (e.g. under Article 8, ECHR)".29 It should be noted, in the context of the 
possible resource implications of social and ec~nomic rights, as distinct from civil and 
political rights, that the case law of the European Court recognises that the latter 
category may also involve positive obligations for the State. The rapporteur of the EU 
Committee on Civil Liberties and Internal Affairs of the European Parliament, K. de 
Gucht, has observed with reference inter alia to the European Court's case law that "it 
(the Court) in Strasbourg laid particular emphasis on the fact that although the 
[European] Convention [on Human Rights] largely postulates ciVIl and political rights, 
a number of these have extensions in the area of economic and social rights".30 

The UN Coinmittee has emphasised that 
even in times of severe resource constraints whether caused by a process of 
adjustment, of economic recession, or by other factors, the, vulnerable members 
of society can and indeed must be protected by the adoption of relatively low-cost 
targeted programmes".31 ' 

Thus social and economic rights are to be interpreted as ,imposing reasonable 
obligations, some of which are resource dependent but some of which are not. It is 
the latter which would come more into play in times of recession, budget.cutting or 
structural adjustment. -

It is, we hope, clear from the foregoing that social and economjc rights could not be 
invoked to block reasonable cost-cutting or reallocation of resources, for such 
decisions are properly within the margin of appreciation implied in the proposed 
wording. They should therefore pose no fears to govemmentsand administrators on 
resource grounds. W'here their impact would be felt is in inhibiting unreasonable, 
arbitrary or discriminatory decisions bearing unduly on certain individuals or 
categories. 
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31 

David Harris, "The Collective Complaints Protocol to the European Social Charter", 
paper to Colloquy on The Social Charter of the 21 st Century, Strasbourg, 14-16 May 1997 
Strasbourg, Council of Europe, 1997 
Committee on Civil Liberties and Internal Affairs of the European Parliament, Annual 
Report 1992. (doc. NE/RR/220/220877), 27 January 1993 
UN Committee on Economic, Social and Cultural Rights, General Comment No.3, op. cit., 
par. 12 
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VII. Application of the Seven Criteria to the Rights Proposed 

VILt Justiciability 

To ensure that the rights can be determined and enforced by the courts it would 
appear sufficient simply to state them in the Constitution, as is the case already with 
the right to education. 

VII.2 Development 

1bis has been discussed above under "Progressive implementation" (Section VI.4). 
The wording proposed for each right allows for and requires progressive 
implementation, while leaving the necessary flexibility and discretion to the legislature. 

VII.3 Reasonableness and Proportionality 

One of the main concerns of the State (elected representatives, government, the civil 
service) in regard to the enumeration of possible new economic and social rights is 
likely to be the fear that they would lead to unsustainable resource demands .. Such 
concerns can be met reasonably and in a constitutionally practicable manner by 
ensuring that the wording is suitably qualified. 

The Irish Constitution already does this in a number of places (our emphasis in italics): 

Art.40.3.1: The State guarantees in its laws to respect, and, as far as practicable, by 
its laws to defend and vindicate the personal rights of the citizen. 

Art.40.3.2: The State shall, in particular, by its laws protect as best it may from 
unjust attack and, in the case of injustice done, vindicate the life, person, good 
name, and property rights of every citizen. 

Art.40.3.3: The State acknowledges the right to life of the unborn and, with due 
regard to the equal right to life of the mother, guarantees in its laws to respect, 
and, as far as practicable, by its laws to defend and vindicate that right. 

Art.41.2.2: The State shall, therefore, endeavour to ensure that mothers shall not be 
obliged by economic necessity to engage in labour to the neglect of their duties in 
the home. 

Art.42.3.2: The State shall, however, as guardian of the common good, require in 
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view rif actual conditions that the children receive a certain minimum education, moral, 
intellectual and social. 

Art.42.4: The State shall provide for free primary education arid shall endeavour to 
supplement and give reasonable aid to private and corporate educational initiative, 
and, whm the public good requires it, provide other educational facilities or institutions 
with due regard, however, for the rights of parents, especiall'y in the matter of 
religious and moral fonnation. 

Art.42.5: In exceptional cases, where the parents for physical or moral reasons fail in 
their duty towards their children, the State as guardian rif the common good, by 
appropriate means shall endeavour to supply the place of the par~nts, but always with 
dlle regard for the natural and imprescriptible rights of the child. 

Art.43.2.1: The State recognises, however, that the exercise of the rights, 
mentioned in the foregoing provisions of this Article [i.e. on private property] 
ollght, in civil society, to be regulated i?Y the principles rif social justice. 

Art.43.2.2: The State, accordingly, mqy as occasion reqllires delimit i?Y law the exercise rif 
the said [i.e. property] rights with a view to reconciling their exercise with the exigencies rif 
the common good 

We draw attention especially to the use of "a certain minimum" in Art.42.3.2 and of 
"reasollable" and "in view rif actllal conditionl' in Art. 42.4. The wording proposed by the 
Constitution Review Group itself for an expanded Article on the right to free 
education also incorporates a number of qualifying phrases already used in the 
Constitution.32 By including qualifying wording such as or similar to "reasonable", "a 
certain minimum" and "in view of actual conditions", the Constitution would provide 
an adequate margin of appreciation for the Oireachtas and the govenunent of the day, 
as it has already done in regard to the right to free primary education. The 
reasonableness of measures taken by the State to implement a particular right must be 
interpreted with reference to the overall level of resources and capacity of the State at 
a given time. What constitutes reasonable compliance with a right to housing would be 
interpreted differently in the 1990's, when piped water is the nonn, to the 1840's, when 
piped water was essentially unavailable. 

, 
The test of reasonableness leaves open a considerable "margin of appreciation" by the 
State, but it does close off arbitrary or extreme interpretations by individuals against 
the State, or by the State against individuals. 

32 "Every child has a right to fre'e primary and secondary education. The State shall provide 
for such education and shall endeavour to supplement and give reasonable aid to private 
and corporate educational initiative, and, where appropriate, provide other educational 

facilities or institutions ... " Report of the Constitution Review Group, op. cit., p.353 
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VII.4 International Consensus 

All the rights which we recommend- are already fully established and accepted in 
international human rights sources and are increasingly finding their way into national 
constitutions. The main sources are indicated further on in the "Comments" on each 
right proposed. 

The most systematic enumerations occur in the international human rights instruments 
prepared under the auspices of the UN or of regional human rights bodies such as the 
Council of Europe or the Organisation of American States. Apart from the body of 
International Labour Office (!LO) conventions, some of which date from the 1920's, 
the main UN sources are to be found in the Convention on Economic, Social and 
Cultural Rights (1966), the Convention on the Rights of the Child (1989), the 
Declaration on the Right to Development and the Convention on the Elimination of 
Discrimination against Women (1979). The ILO conventions such as no. 115 (Right 
to Healthy Workplace) often spell out in much more detail than the CESCR the 
content of particular social or economic rights. 

The single most important international source is probably the Convention on 
Economic, Social and Cultural Rights (1966). Major sources of elaboration on the 
rights in the CESCR are the "General Comments" of the Committee on Economic, 
Social and Cultural Rights. J~ 

At regional level the main instruments are the European Social Charter (1961), which 
was intended to complement the European Convention on Human Rights, and the 
Revised European Social Charter (1996). It is of particular significance in the context 
of our submission that the member states of the Council of Europe felt the need to 
progressively replace the 1961 Charter by updating it in the form of the Revised 
European Social Charter, adopted in 1996. The Revised Charter, (not to be confused 
with the Social Chapter of the Treaty on European Union - the Maastricht Treaty -
applicable only within the EU and much more restricted in scope) states a number of 
important new rights, reflecting the recognition by the Council of Europe member 
states (including Ireland) of the need to "update and adapt the substantive contents of 
the Charter in order to take account in particular of the fundamental social changes 
which have occurred since the text [i.e. of the 1961 Charter] was adopted".33 

While the European Union has stated some rights in the Treaty on European Union 
the progressive development of the EU has led to the realisation that it is weak in the 
provision of rights. The European Parliament has drafted a proposed Bill of Rights 
which includes social and economic rights_ The Parliament has also passed resolution 

33 Council of Europe, ReviseiEuropean Social Charter (1996), Preamble 
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B4-0581/96 specifically on the right to housing. The Comite des-Sages, mandated by 
the European Commission, proposed the inclusion of social and economic rights in 
the Treaty of European Union for consideration at the EU summit meeting of June 
1997. Although this proposal was not incorporated in the final text of the Amsterdam 
Treaty, the European Commission has committed itself to carry forward the debate on 
fundamental rights, building on the report of the Comite des Sages}4 

As might be expected, due to the comparative infrequency of constitutional review, the 
longer established national constitutions tend to enumerate only the classical civil and 
political rights. Social and economic rights are less likely to be found, if at all, in older 
constitutions, and more likely to be stated in newer ones, for example those drawn up 
after the UN Convention on Social, Economic and Cultural Rights. A notable recent 
example is the South African Constitution, the social and economic rights in which 
were the subject of extensive prior discussion and consultation. Many of the 
constitutions of the countries of Central and East Europe and the new -states which 
emerged after the dissolution of the former USSR, such as the Ukraine, also include 
social and economic rights. However, some EU member states' constitutions also 
have elements of the rights which we propose, such as the right to housing. 

VII.S Duty of the Individual 

The wording of rights in Burueacht na hEireann is surprisingly weak in stating duties 
and responsibilities of the individual corresponding to the rights enumerated. This is 
possibly because at the time the Constitution was adopted (1937) it was taken .for 
granted that every right carries a reciprocal duty. However, even if this was the case 
then, the subsequent development of human rights has often tended to leave unsaid, 
and therefore uruegarded, the truth that there are no rights without responsibilities. It 
is desirable that the contemporary enumeration of rights in! the Constitution be 
explicitly balanced by reference to the reciprocal responsibilities and duties which go 
with them, especially given the nature of social and economic rights. The wording we 
propose, while in no way diminishing the State's obligations, is intended to emphasise 
that the primary responsibility for respecting and securing the rights in question rests 
on the individual. The State's role is to supplement, not to supplant, the efforts and 
responsibilities of individuals, families and groups to supply their needs and maintain 
their physical and social integrity through their own initiative in the first place. 

34 
European Commission, Social Action Programme, 1998-2000, Luxembourg, Office for 

Official Publications of the European Union, 1998, p.17. 
38 



VII.6 Existing Practice 

The Review Group, as we have already noted, expressed concern about the possible 
diminution of the proper role of the Oireachtas by judicial activism in the area of 
unenumerated rights. The weakness of this argument has been pointed out earlier. 
Most obviously, proposals to include new rights in the Constitution require initially the 
approval of the government of the day and then must receive the ultimate democratic 
authorisation of approval by the whole people in a referendum. If the Constitution 
remains unamended through failure or refusal to develop its rights content as 
appropriate, this leaves the people with undeveloped and out of date constitutional 
protection for their rights, especially as under the dualist system of Irish law the rights 
to which the State subscribes through ratifying international human rights instruments 
require specific domestic legislation before they become directlY available to the citizen. 

The Review Group would seem to have contradicted itself by on the one hand 
cautioning against possible encroachment by the courts on the sphere of the legislature 
(through the courts' judicial activism), while on the other preferring to leave certain 
implied rights unenumerated, even though such lack of clarification must actively 
invite rather than inhibit judicial activism. Inaction on this front leaves the courts with 
the task of taking up the constitutional slack, which inevitably increases as time goes 
by. The preferable and more democratic alternative is to follow the path of judicious 
development of the rights content of the Constitution through referenda, combined 
with the ordinary and ongoing development by the Oireachtas of the legal framework 
appropriate to the subject matter of each right. In reality statute law has already 
specified many if not most of the elements of the rights we propose for inclusion. 

VII.7 Rights already Implied in the Constitution 

See our comments under this heading above and in the following sections. 
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VIII. The Right to Adequate Housing 

VIILt Introduction 

The realisation of the right to adequate housing, which embraces, the badly housed as 
well as the unhoused, is intimately connected to the enjoyment of other rights, 
including the right to privacy, to freedom of movement, to respect for the home, to 
family life, to freedom from discrimination, to security of the person, to health, to 
education, to equality before the law, to work and to a decent and safe environment. 
That said, shelter begins as a response to a basic necessity of physical life: in the harsh 
winter of 1992/3, four homeless people died on the streets of Dublin)5 

Shelter is one of the most basic human needs, not simply in itself but also because 
increasingly in today's world it determines access to other necessities: "Not only are 
the roofless deprived of the means to improve their lot - an address holds the key to 
employment, credit, goods, support and services".36 

Without housing, or in the absence of decent housing, families and individuals are 
unable to live a dignified life.37 Worse still, a lack of housing can even accustom 
people and families to subliminal conditions of existence.38 The inherent dignity of 
the human person, from which the right to housing derives, requires that the term 
"housing" be interpreted so as to take account of a variety of other considerations, 
most importantly that it be ensured to all persons irrespective of income or access to 
economic resources.39 The right to housing is of particular importance to low-income 
or non-earrung groups. 

Housing can be considered under two main aspects: as the means of providing 
essential shelter and accommodation to human beings and households, and as an 
avenue for investment and the creation of wealth. The right to housing arises from 

. the first aspect. This is not to say that the second is unimportant, since it clearly is, not 
least in regard to rights to property and inheritance. It is rather that the right to 
housing derives from the necessity of shelter and adequate accommodation for human 
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Brian H·arvey, Preface, in Mary Daly, Abandoned' Profile oj Europe's Homeless People: The 
Second Report oj the European Observatory on Homelessness, 1993, Brussels, FEANTSA, 1993 
UK Environment Select Committee &port into Housing Need, quoted in Housing Plus, 
Newsletter of the Catholic Housing Aid Society Education Nebork, Issue 10, Summer 
1996 
Pontifical Commission for Justice and Peace, The Church and the: Housing Problem: Domment 
on the Occasion oj the International Year oj the Homeless, Vatican City, Vatican Polyglot Press, 
1987, III. 2 ' 
Ibid., III.3 

UN Committee on Economic, Social and Cultural Rights, General Comment No.4, The Right 
to Adequate Housing, Geneva, United Nations, 1991, Doc. E/1991 /23, par. 7 
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life and flourishing. Because housing is a basic social good it cannot therefore be 
simply considered as a market commodity.40 

The fact that "basic shelter for the entire population is universally regarded as a 
human right" was one of the two main grounds on which the National Economic and 
Social Council accepted in 1988 that there was "significant justification" for the State 
to intervene in the housing system (the other being a convergence of econonuc 
arguments such as market failure, merit goods and redistribution criteria).41 

VIII.2 The Right to Housing in International Human Rights Instruments. 

In 1996 Ireland and the other member states of the United Nations participating in the 
Habitat II Conference reaffIrmed their commitment to the "full and progressive 
realisation of the right to adequate housing, as provided for in international 
instruments". They recognised the obligation on Governments to enable people to 
"obtain shelter and to protect and improve dwellings and neighbourhoods". TIley 
committed themselves to the goal of improving living and working conditions on an 
"equitable and sustainable basis, so that everyone will have adequate shelter thar is 
healthy, safe, secure, accessible and affordable and that includes basic services, 
facilities and ~menities, and will enjoy freedom from discrimination in housing and 
legal security of tenure". The right to adequate housing to be implemented "j·.l a 
manner fully consistent with human rights standards."42 

Ireland has already begun to report to the UN on its compliance with the right to 
adequate housing, as part of its general reporting obligations under the UN Cover.ant 
on Economic Social and Cultural Rights. In the first Irish report under the CESCR, 
submitted in 1996, 32 pages were devoted to the right to adequate housing. In 
addition to a general overview of the right to adequate housing, the report dealt with 
the water and sanitary services programme, the number of persons in different types of 
housing tenure, legislation relevant to land use, land distribution, land allocation and 
land zoning, legislation concerning the rights of ~enants, legislation concerning 
building codes, regulations and standards, and "changes in national policies, laws and 
practices negatively affecting the right to adequate housing during the reporting 
period."43 
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Pontifical Commission for Justice and Peace, The Church and the Housing Problem, op. cit., 
III. 3 
"Council's Comments on a Review of Housing Policy" in John Blackwell, A Review of 
Housing Poliry, National Economic and Social Council, Report No.87, Dublin, 1988, p.6 
Report rf the United Nations Cotiference on Human Settlements (Habitat II), Istanbul, 3-14 June 
1996; A/CONF.165/14, 7 August 1996, par. 39 
International Covenant on Economic, Social and Cultural Rights - First National Report 
of Ireland (1996), op. cit., pp.122-54 
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The main international sources for the right to adequate housing44 are the following: 

Universal Declaration of Human Rights: Art. 25.1 "Everyone has the right to a 
standard of living adequate for the health and well-being of himself and his family, 

including the right to ... housing ... ". 

UN Convention on Economic, Social and Cultural Rights: Art. 11.1 "The States 

Parties ... recognise the right of everyone to an adequate standard of living for himself 
and his family, i1?cluding food, clothing and hOllsing, and to the continllolls improvement rif 
living standards" (emphasis added). 

International Convention on the Elimination of All J:orms of Racial 
Discrimination: Art. 5 (e) " ... States Parties ... guarantee the right of everyone ... to 

equality before the law, notably in the enjoyment of the following rights ... (e) 

Economic, Social and Cultural Rights, in particular ... iii) the right to housing." 

Convention relating to the Status of Refugees: Art. 21 "As regards housing, 

... Parties, in so far as the matter is regulated by laws or regulations or is subject to the 
control of public authorities, shall accord to refugees lawfully staying in their territory 
treatment as favourable as possible, and in any event, not less favourable than that 
accorded to aliens generally in the same circumstances." 

Convention on the Rights of the Child: Art. 27.1 "States Parties recognise the right 
of every child to a standard of living adequate to the child's physical, mental, spiritual, 

moral" and social development... 3. States Parties, in accordance with national 
conditions and within their means, shall take appropriate measures -to assist parents 
and others responsible for the child to implement this right and shall in case of need 
provide material assistance and support programmes, particularly with regard to 
nutrition, clothing and housing." ; 

European Convention on Human Rights: Article 8(1): "Everyone has the right to 
respect for his private and family life, his home and his correspondence". 

Protocol No.4 of the European Convention on Human Rights: 2(1) "Everyone 
lawfully within the territory of a State shall, within that territo,ry, have the right to 
liberty of movement and freedom to choose his residence." 

The European Social Charter (1961): Art. 16 ''With a view to ensuring the necessary 

For a comprehensive listing, including ratifications, see "Existing Legal Sources of 
Housing Rights Under International Law" in Human Rights Activities Related to Housing 
Within the United Nations, HS/C/15/INF.7, United Nations, Geneya [1994], Annex II. 
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conditions for the full development of the family, which is the fundamental unit of 
society, the Contracting Parties undertake to promote the economic, legal and social 
protection of family life by such means as social and family benefits, fiscal 
arrangements, provision of family housing, benefits for the newly married, and other 
appropriate means." 

Art. 19(4): ''With a view to ensuring the effective exercise of the right of migrant 
workers and their families to protection and assistance in the territory of any o:her 
Contracting Party, the Contracting States undertake ... (4) to secure for such 
workers lawfully within their territories, insofar as such matters are regulated by 
law or regulations or are subject to the control of administrative authorities, 
treatment not less favourable than that of their own nationals in respect to the 
following matters ... (c) accommodation." 

Additional Protocol to the European Social Charter (1988): Art. 4 ''With a view to 
ensuring the effective exercise of the right of elderly persons to social protection, the 
States Parties undertake to adopt or encourage, either directly or in co-operation with 
public or private organisations, appropriate measures designed in particular ... to enable 
elderly persons to choose their life-style freely and to lead independent lives in tl1eir 
familiar surroundings for as long as they wish and are able, by means of: provisioll of 
housing suited to their needs and their states of health or of adequate support for 
adapting their housing .... [and] to guarantee elderly persons living in institutions 
appropriate support, while respecting their privacy, and participation in decisions 
concerning living conditions in the institution." 

Council of Europe Revised European Social Charter (1996): The Revised European 
Social Charter, agreed by all member states of the Council of Europe including Ireland, and 
opened for signature and rattfication in 1996, contains several completely new Articles in 
comparison to the 1961 Social Charter, in particular: Art. 23 "The right of elderly persons to 
social protection"; Art. 30 "The right to protection against poverty and social exclusion"; 
and Art. 31: "The right to housing". 

Art. 23 "The right of elderly persons to social protection: ... the Parties undertake to adopt 

or encourage ... appropriate measures ... designed ... - to enable elderly persons to choose 
their life-style freely and to lead independent lives in their fan1iliar surroundings for as long 
as they wish and are able, by means of a provision of housing suited to their needs and their 

state of heaIth or of adequate support for adapting their housing ... " 

Art. 30 "The right to protection against poverty and social exclusion ... me Parties 

undertake a) to take measures ... to promote me effective access of persons who live or 
risk living in a situation of social exclusion or poverty, as well as their families, to, in 

particular, ... housing ... " 
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Art. 31: "The right to housing: With a view to ensuring the effective exercise of the 
. right to housing, the Parties undertake to take measures designed: 

to promote access to housing of an adequate standard 
to prevent and reduce homelessness with a view to its gradual elimination 
to make the price of housing accessible to those without adequate resources." 

European Convention on the Legal Status of Migrant Workers (1977): Art. 13 
"1. Each Contracting Party shall accord to migrant workers, with regard to access to 
housing and rents, treatment not less favourable' than that accorded to its own 
nationals, insofar as this matter is covered by domestic laws and regulations. 2. Each 
Contracting Party shall ensure that the competent national authorities carry out 
inspections in appropriate cases in collaboration with the respective consular 
authorities, acting within their competence, to ensure that standards of fitness of 
accommodation are kept up for migrant workers as for its own nationals. 3. Each 
Contracting Party undertakes to protect migrant workers against exploitation in respect 
of rents, in accordance with its laws and regulations on the' matter. 4. Each 
Contracting Party shall ensure, by the means available to the competent national 
authorities, that the housing of the migrant worker shall be suitable. 

Holy See, Charter of the Rights of the Family (1983): Art. 11: "The family has the 
right to decent housing, fitting for family life and commensurate to the needs of its 
members, in a physical environment that provides the basic services for the life of the 
family and the community." 

International Labour Office: ILO Recommendation No. 115' (1961) on workers' 
housing is one of the most comprehensive international texts on housing and spells 
out the objectives of national policy and the respective responsibilities of public 
authorities and employers in providing workers' housing, inter alia by making available 
loans at moderate interest rates. It also elaborates housing standards, including: space 
per person or family in terms of floor area; cubic volume and size and number of 
rooms; the supply of safe water; adequate sewage and garbage disposal; appropriate 
protection against excessive temperatures; and a minimum degree of privacy. In 
addition to Recommendation No. 115, ILO Convention No. 117 Concerning Social 
Policy (Basic Aims and Standards) of 1962 also refers to housing rights issues.45 

Vancouver Declaration on Human Settlement (1976), adopted by Habitat (United 
Nations Conference on Human Settlements 1976: Section III (8): "Adequate shelter 
and services are a basic human right which places an obligation on governments to 
ensure their attainment by all people, beginning with direct assistance to the least 
advantaged through guided programmes of self-help and community action. 
Governments should endeavour to remove all impediments hindering attainment of 

45 United Nations, Human Rights Activities Related to Housing Within the United Nations, doc. 
HS/C/15/INF.7; Geneva, United Nations, Annex 1, par. 2 [1994] 

44 



these goals. Of special importance is the elimination of social and racial segregation, 
inter alia, through the creation of better-balanced corrununities, which blend different 
social groups, occupations, housing and amenities. 

Chapter II (A.3): "The ideologies o( States are reflected in their human settlement 
policies. These being powerful instruments for change, they must not be used to 
dispossess people from their homes or land or to entrench privilege and exploitation. 
The human settlement policies must be in conformity with the declaration of 
principles and the Universal Declaration of Human Rights." 

UN Sub-Commission on Prevention of Discrimination and Protection of 
Minorities resolution 1993/36, "The Right to Adequate Housing" (adopted 26 
August 1993): "3. Strongly encourages all governments to pursue effective policies and 
legislation aimed at creating conditions towards ensuring the full realisation of the 
right to adequate housing of the entire population concentrating on those currently 
homeless or inadequately housed, and to take into account the particularly negative 
impact on housing and living conditions that may result from the adoption of 
economic adjustment and other policies based exclusively upon the dictates of the 
free-market. " 

United Nations GeneralAssembly resolution 42/146 "The Realisation of the 
Right to Adequate Housing" (adopted 7 December 1987), states in part: "The 
General Assembly reiterates the need to take, at the national and international levels, 
measures to promote the right of all persons to an adequate standard of living for 
themselves and their families, including adequate housing, and calls upon all States 
and international organisations concerned to pay special attention to the realisation of 
the right to adequate housing in carrying out measures to develop national shelter 
strategies and settlement improvement prograrrunes within the framework of the 
Global Strategy for Shelter to the Year 2000." 

The Global Strategy for Shelter to the Year 2000, adopted by the UN General 
Assembly (Res. 43/181, 20 December 1988), Point 13: "The right to adequate housing 
is universally recognised by the corrununity of nations ... All nations without exception 
have some form of obligation in the shelter sector, a~ exemplified by their creation of 
ministries or housing agencies, by their allocation of funds to the housing sector and 
by their policies, prograrrunes and projects. All citizens of all States, poor as· they may 
be, have a right to expect their Governments to be concerned about their shelter 
needs, and to accept 'a fundamental obligation to protect and improve houses a~d 
neighbourhoods, rather than damage or destroy them." 

European Union: Community Charter of Fundamental Human Rights (1989): 
Art. 29 "All disabled persons, whatever be the origin and nature of their disablement, 
must be entitled to additional concrete measures aiming at improving their social and 
professional integration. These measures must concern, in particular, according to the 
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capacities of the beneficiaries, vocational training, ergonomics, accessibility, mobility, 
means of transport and housing." : 

European Parliament Resolution on Shelter for the Homeless in the European 
Community (resolution No. C 190/39 of 16 June 1987.) Paragraphs 4-8: 
"4. [Ibe Parliament] calls for clear priority to be given to legal t1,lles concerning the 
implementation of the right to adequate housing and aid for rehabilitation and 
consequently for national legal provisions on vagrancy, where they exist, and 
particularly those on begging and sleeping rough to be adapted to the resulting 
requirements." 

5. Asks that associations and any tenant should be offered the possibility of being 
assisted in legal proceedings by a natural or legal person of their choice. 

6. Considers it vital that the rights of the homeless to be housed in decent and 
appropriate housing suited to their needs be recognised, which implies putting an end 
to all discrimination, whether legal or moral. 

7. Considers that the punitive classification of homeless persons seeking housing as 
'intentionally homeless' or 'not rehouseable', for example, contra~enes the basic right 
of the homeless' to be housed. 

8. Asks that the right to a home should be guaranteed by legislation, that Member 
States should recognise it as a fundamental right and that no per~on or family should 
be evicted without being rehoused". 

A European Parliament Resolution of 14 May 199646 urged the EU to incorporate 
the right to housing into the EU treaty and to support intemationa:I recognition of this 
right at the Habitat II Conference (Istanbul, June 1996). It considered that non
implementation of the right to housing "is a breach of the princ1ples and democratic 
values on which European society is based, as stated in the European Convention on 
the Protection of Human Rights and Fundamental freedoms, according to Article F (2) 
of the Treaty on European Union".47 

European Parliament Resolution on the Social Aspects of Housing48, approved 
29 May 1997. TIlls resolution, proposed by Irish M.E.P. Brian Crowley, asks that the 
"fundamental right. to decent and affordable housing for all be given operational 
reality by concrete policies and measures carried out at the appropriate administrative 
and institutional level" (par.2). The Parliament believes that housing "must be seen as 
an area of general interest, underpinning all other fundamental social rights, to be 
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taken into consideration at all levels of decision-making in the [European] Union" 
(par. 6). In calling for the development of a housing policy at European level it states 
that such a policy "should not be problematic since all Member States have recognised 
the right to adequate housing for all as a principle by ratifying the 1966 United 
Nations Covenant on Economic, Social and Cultural Rights" (recital M). 

It is noteworthy that when the member states of the Council of Europe several years 
ago began to revise and update the 1961 Social Charter, a process from which 
emerged the Revised European Social Charter (1996), they explicidy included a new 
right to housing (see above). It is to be expected that in due course Ireland will ratify 
the Revised Social Charter. 

VIII.3. The Right to Housing at National Level 

Throughout the world over fifty Constitutions refer in one way or another to a right to 
housing and/or shelter.49 Six member states of the European Union - Belgium, 
Finland, Portugal, Spain, Sweden and the Netherlands - have included the right to 
adequate housing in their constitutions.50 The view that the right to housing is an 
implicit right has been repeatedly supported by the Italian Constitutional Court, which 
in a number of judgements has referred to housing as a "fundamental social right".51 
In the EU as a whole, anti-poverty legislation which guarantees income transfers and 
housing benefits, and housing legislation which deals with access to publicly funded 
housing and housing assistance, contribute to the establishment of the right to housing 
in all member States.52 

The constitutional clauses enumerating the right to housing in EU countries are of 
recent origin - 1976 (portugal), 1978 (Spain), 1982 (Netherlands), 1994 (Belgium) and 
1995 (Finland).53 The Portuguese wording is as follows: "Everyone shall have the 
right for himself and his family to a dwelling of adequate size satisfying standards of 
hygiene and comfort and preserving personal and family privacy" (Art. 65.1).54 
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Rajindar Sachar, "Constitutional Sources of Human Rights", in The Right to Adequate 
Housing: Second Progress &pOri submitted f(y Mr. Rajindar Sachar, Special Ropporieur, to the Sub
Commission on PT1!vention if Discrimination and Protection if Minorities, if the UN Commission on 
Human Rights, Geneva, 21 June 1994, E/CN.4/Sub.2/1994/20, Annex 1 
Dragana Avramov, The Invisible Hand if the Housing Market: A Stu4J if the Effects if Changes in 
the Housing Market on Homelessness in the European Union, Brussels, FEANTSA, 1996, p.62 
A. Tosi and C. Ranci, Homelessness in ItalY, Brussels, FEANTSA, 1994, quoted in Dragana 
A vramov, Homelessness in the European Union: Social and Legal Context if Housing Exclusion in 
the 1990's, Brussels, FEANTSA, 1995, p.21 
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However, "[i]n view of scarce legislative and financial commitment and the lack of 
implementing mechanisms, the maximum scope of the constitutional right to housing 
in Portugal and Spain is that of a statement of intent. Housing is not a right which 
citizens may claim on the basis of the constitutional clause. By contrast, in the 
Netherlands and Belgium the right to housing is implemented through a series of 
supporting legal provisions and social policy measures, many of which are older than 
the incorporation of the right to housing in the constitution".55 

In 1995 the constitution of Finland was amended to provide the right to a home. TIlls 
amendment imposes an obligation on the State to further the right of all people to a 
home and to support people in finding a home. However, as the right has not yet 
been tested in the courts it is not clear exacdy what the State must provide, or where 
the limitations to its obligations might be set. 

Four EU states, including Ireland, have legislation implementing the right to housing 
for certain categories or in certain respects. In the UK the Housing Act guarantees a 
legally enforceable claim to housing to certain homeless groupS.56 French law "asserts 
clearly and in a detailed manner the right to housing for all citizens and entidements of 
people unable to access housing".57 The relevant Belgian law, passed a year before the 
right to housing was enumerated in that country's Constitution, addresses some social 
rights of homeless people and defines obligations to provide for them. 58 The Irish 
Housing Act of 1988 obliges local authorities to assess the housing needs of 
vulnerable groups, to establish priorities for accommodation and to assign a 
proportion of dwellings to housing persons who cannot manage with their own 
resources. The housing authorities are empowered to determine whether a claimant is 
homeless, and a homeless person has no right to recourse to a court to assert his or 
her right to housing. 

VIH.4 Constitutional Pointers to a Right to Housing 

While the Irish Constitution enshrines a right to private property, it recognises that the 
exercise of the rights to private property mentioned in Art.43'.1.1 and 43.1.2 "ought, in 
civil society, to be regulated by the principles of social justice" (Art.43.2.1), and 
further, that the State accordingly "may, as occasion requires delimit by law the 
exercise of the said rights with a view to reconciling their exercise with the exigencies 
of the common good" (43.2.2). The common good must include the requirement to 
ensure that the basic needs of human existence, including shelter and housing, are 
adequately met. 
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As far back as 1963 in Ryan VS. Attornry General it was held by the High _ Court and 
endorsed by the Supreme Court that "the personal rights which may be invoked to 
invalidate legislation are not confined to those specified in Art. 40 of.the Constitution 
but include all those rights which r~sult from the Christian and democratic nature of 
the state". In the High Court Justice Kenny had cited the recently published encyclical 
of John XXIII, Pacem in Tems, in support of this proposition, and he specifically_ 
referred to the right to bodily integrity in this context. Paragraph 11 of the encyclical 
states in part that everyone has "the right to life, to bodily integrity, and to the means 
which are necessary and suitable to the proper development of life. These means are 
primarily food, clothing, shelter, rest, medical care and finally the necessary social 
services". On this basis, presumably, the Art. 40 guarantee is not confined to the rights 
specified in Art. 40 but extends to other personal rights which follow from the 
Christian and democratic nature of the State. It should consequently equally protect 
other rights necessary to the proper development of life, including the right to shelter. 

It was with this judgement apparently in mind that the Report of the Constitution 
Review Group asserted, with reference to rights to food, clothing and shelter, that 
should someone fall below a minimum level of subsistence, despite the social welfare 
system, the Constitution "appears to offer ultimate protection through judicial 
vindication of fundamental personal rights such as the right to life and the right to 
bodily integrity" (p.236). As already pointed out, this can only mean that the 
constitutional rights to life and to bodily integrity imply or include, ultimately, rights to 
such necessities as food and shelter. Given the development of Irish society in the 
sixty years since the Constitution was established, and the enormous development in 
international human rights thinking and practice, the time is more than ripe to make 
the right to housing and shelter explicit and endow it unambiguously with 
constitutional standing. 

"Because housing is such a basic human need", as a former :Minister for the 
Environment has noted, "the consumers of housing services, whether they are owners 
or tenants, need an appropriate regime of protection".59 If, however, those who 
already ·command access to housing, namely owners and tenants, are thus 
acknowledged to require an "appropriate regime of protection", precisely because 
housing is such a basic need, then the prior need to provide such a regime for those 
who are not yet housed at all, or housed inadequately, must be acknowledged in logic, 
justice and humanity. Such a regime is most likely to be sustained when it is anchored 
in the Constitution. 

There is too somewhat of an irony when we realise that the Constitution offers 
additional protection to the citizen who already possesses a dwelling: "The dwelling of 

59 Brendan Howlin, Minister for the Environment, "Introductory Message", In Social 
HOllsing- The WcryAhead, Dublin, Department of the Environment, May 1995 
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every citizen is inviolable and shall not be forcibly entered into save in accordance 
with law" (Art. 40.5). Needless to say, those without a dwelling in the ftrst place 
cannot avail of this protection. 

Grounds for deriving an explicit· constitutional right to housing can arguably be 
discerned in elements of the existing rights specifted in the Fundamental Rights 
section of the Constitution, such as Art. 41.2.1: "In particular, the State recognises that 
by her life within the home, woman gives to the State a support without which the 
common good cannot be achieved"; Art. 41.2.2 "The State shall, therefore, endeavour 
to ensure that mothers shall not be obliged by economic necessity to engage in labour 
to the neglect of their duties in the home"; Art. 42.1.2: "Parents shall be free to 
provide this education in their homes or in private schools or in schools recognised or 

established by the State"; and Art. 42.5: "In exceptional cases, ... the State, as guardian 
of the common good, by appropriate means shall endeavour to supply the place of the 
parents, but always with due regard for the natural and imprescriptible rights of the 
child" which could include a right to shelter and housing. 

Although the Directive Principles of Social Policy, set out in Art. 45 of the 
Constitution, are non-cognisable by the courts, they nonetheless enunciate principles 
expressly stated to be intended for the general guidance of the Oireachtas. As such, 
they commit the State to "strive to promote the welfare of Ithe whole people by 
securing and protecting as effectively as it may a social order in which justice and 
charity shall inform all the institutions of the national life" (Art. 45.1); more 
specifically, they lay down that the State "shall, in particular, direct its policy towards 
secunng: -

(i) That the citizens ... may through their occupations find the means of making 
reasonable provision for their domestic needs. 

(ii) That the ownership and control of the material resources .of the community may 
be so distributed amongst private individuals and the various classes as best to 
subserve the common good. 

(iii) That, especially, the operation of free competition shall not be allowed so to 
develop as to result in the concentration of the ownership or control of essential 
commodities in a few individuals to the common detriment" (Art. 45.2). 

VIII.5 Remedy and Accountability 

The argument for stating a right to housing in the Constitution is justifted not because 
in Ireland there is necessarily widespread homelessness, or because large numbers of 
people are living in grossly substandard conditions. It is because homelessness and 
chronically ill-housed groups demonstrably persist in all developed. as well as 
developing societies. 

WillIe conferring constitutional recognition to the right to housing will not in itself 
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solve the problem of homelessness (any more than recognising a constitutional right to 
education will suffice to ensure that everyone is adequately educated), such recognition 
would inter alia provide a sound basis for measures of remedy and accountability. 

A meaningful and comprehensive right to housing will not eXist to the extent that 
rights are unenforceable, that responsibilities are not clearly identified, that target 
groups are not clearly identified, that implementation is not consistendy monitored, 
that insufficient resources are allocated, that legal instruments and policy measures are 
not objectively evaluated.60 A constitutionally enshrined right to housing would 
substantially conduce to good practice and comprehensive implementation. 

The question as to whether the legal concept of justiciability or the provision of 
effective domestic legal remedies are applicable to socio-economic rights including the 
right to housing has been answered affmnatively by the UN Committee on Economic, 
Social and Cultural Rights. 61 Areas where such provisions would apply to housing and 
shelter include: 

Legal appeals aimed at preventing planned evictions or demolitions through the 
issuance of court-ordered injunctions; 
Legal procedures seeking compensa tion following an illegal eviction; 
Complaints against illegal actions carried out or supported by landlords (whether 
public or private) in relation to rent levels, dwelling maintenance and racial or 
other forms of discrimination; 
Allegations of any form of discrimination in the allocation and availability of 
access to housing; 
Complaints against landlords concerning unhealthy or inadequate housing 
conditions; 
Class action suits in situations involving significandy increased levels of 
homelessness. 

A substantive right to housing is of particular importance to low-income or non
earning groups for whom lack of accommodation is a central part of their situation. 
The majority of those coming to a church-related food centre in Dublin, for example, 
are also homeless.62 

In Ireland the local authority assessment of housing needs of March 1996 identified 
housing needs for 27,400 households under ten categories.G3 While the assessment 
identifies only 2,500 individuals as in the "homeless" category, non-governmental 
sources insist that the number is in reality far higher, perhaps as high as 5,000. As an 
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cf. Dragana Avramov, Homelessness in the European Union, op. cit., p.63 
UN Centre For Human Rights, The Human Right to Adequate Housing, Fact Sheet No.21, 
Geneva, 1993, p.23 
Franciscan Social Justice Initiative, Submission to the Finance and General Purposes Committee of 
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example, whereas the assessment found no homeless in the town of Tullamore, a 
survey carried out between December 1996 and January 1997 by a local group found 
between 25 and 40 persons sleeping rough in the town.64 A Focus' Point study on the 
occupancy of Dublin hostels in 1991, restricted to emergency hostel beds, found that 
6-7,000 people a year used the hostels for homeless people in Dublin.65 

The categories of household need identified in the 1996 assessment include, in 
addition to the homeless, those living in unfit or materially unsuitable accommodation 
(4,799 persons), those in overcrowded accommodation (5,912), those involuntarily 
sharing accommodation (3,120), young persons leaving the care of institutions or 
without family accommodation (66), those in need of accommodation for 
medical! compassionate reasons (1,762), elderly persons (2,140), dj.sabled/handicapped 
(241), and those unable to afford existing accommodation (7,659).66 Consideration of 
these categories makes it obvious that they are precisely the ones which market forces 
are most likely to ignore or marginalise. 

VIII.6 Protection against Market Deficiencies and Changes in the Political 
Climate 

\'\1here the right to housing is not constitutionally protected, increasing prosperity can 
go cheek-by-jowl with increasing homelessness or housing inadequacy. Categories 
particularly likely to be affected include abused women, ex-prisoners, young people, 
migrants, low-income groups, those with personal problems such as alcoholism or 
drug addiction, and elderly people. 

Increased housing inadequacy can result from market forces reflecting social and 
economic factors over which vulnerable groups have no control. It can also result 
from changes in the political climate. An example is the US where federal spending 
for subsidised housing dropped substantially during the Reagan years and the ensuing 
shortage continued into the 1990s. A 1989 survey of twenty-six cities by the US 
National Coalition for the Homeless found the lack of affordable housing cited 
repeatedly by service providers as the main cause of homelessness in their areas. A 
1990 study by the Economic Policy Institute concluded that as many as one-third of 
all Americans were shelter-poor, that is, obliged to spend so ;much on housing that 
they were unable to pay for other necessities - all during a period when GNP grew 
steadily. 

In Ireland. social housing is defined as the housing needs of households whose 
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Conall ,l\[acRiocard, "Where Have :\11 the Homeless Gone?", Simon Community 
Newsktter. no. 232, March 1997, p.3 
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resources are insufficient to provide them with access to suitable and adequate 
housing. According to the Department of the Environment, social housing needs 
increased between 1987 and 1993. And it judged in 1996 that "notwithstanding the 
positive economic outlook, social and demographic factors suggest a continuing strong 
demand for social housing in the future II 67 (emphasis added). 

Homelessness will at anyone time be the result of many different causes: a nse 10 

unemployment, marital breakdown, shortage of moderately-priced private rented 
accorrunodation, policy changes emphasising a move from institutional care to living 
in the corrununity, a growth in the imprisonment rate, addiction problems, changes in 
emigration rates, and so on.68 Homelessness is not simply the result of a lack of 
shelter, but part of a complex of other social problems - educational deprivation, low 
pay, the experience of institutional care, involuntary emigration, personality disorders 
and many others.69 Solutions to homelessness will therefore call for integrated 
responses from the various responsible authorities (local authorities, health boards, 
social service agencies and others), working together70. It is in this perspective that the 
right to housing should rather be seen "in the light of the combination of duties of 
care resting on governrnents".71 

VIII. 7 Adequacy as Part of the Right to Housing 

The UN Corrunittee on Economic, Social and Cultural Rights states that the right to 
housing should be seen as the right to a place to live in security, peace and dignity.72 

The Corrunittee emphasises that this right is not just to housing but to adequate 
housing. It identifies the following as constituting part of the definition of adequacy: 
legal security of tenure, availability of services, materials, facilities and infrastt:ucture, 
affordability, habitability, accessibility, location and cultural adequacy. 

This interpretation accords closely with the Christian view of housing, which envisages 
a secure habitation giving individuals and households the possibility of putting down 
roots and building relationships as members of a family and of. the wider corrununity. 

67 
68 
69 

70 
71 

72 

Without a decent home it is impossible for people to manage their own lives or to 

Urban Settlement and Housing in Ireland, op. cit., par. 201. 
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contribute to society. Without a decent home it is doubly impossible to maintain 
a stable family life which meets the material and emotional needs of its members, 
and children iJ? particular.73 

Not just shelter of any sort, therefore, but decent housing, is a basic human right.74 

That this is not a politically unrealisable wish-list is evidenced by the fact that the 
requirements stated by the Committee on Economic, Social and Cultural Rights are as 
it happens largely accepted also within Ireland at official level. The overall aim of 
Irish housing policy, including that relating to social and rented housing, is defmed as 
"to enable every household to have available an affordable dwelling of good quality, 
suited to its needs, in a good environment, and, as far as possible, at the tenure of its 
choice".75 Social housing is defined as "the housing needs of households whose 
resources are insufficient to provide them with access to suitable and adequate 
housing",?6 With specific regard to the needs of the homeless, i.e. the unhoused, as 
distinct from the badly housed, one of the seven stated objectiyes of Irish national' 
housing policy is to enable Ita prompt and adeqllate response to, the accommodation 
needs of the homeless"77 (emphasis added). 

VIII.8 Comments on the Wording Proposed 

The wording proposed embodies the same structure as that of the other rights 
advocated, in that it provides for the three aspects of respect, protection and 
promotion. 

VIII.9 Individual Responsibility 

The right to housing which we have proposed above is worded in such a way as to 
emphasise that it is individuals, not the State, who have the primary responsibility for 
housing themselves and their dependants, whether through ownership or rental. The 
presumption is that most people will be able, and expected, to secure housing largely 
or wholly through their own resources and efforts. In fact the principle that primary 
responsibility for the provision of housing rests with the individual has been central to 
official Irish policy for a long time,?8 
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VIII.tO Duty to Respect: 

The wording enunciates a responsibility of the State for protecting the right to 
housing. The scale, direction and mix of housing-related legislation, fmancing, policies 
and programmes deemed necessary to protect the right at any given time would be 
primarily a matter for the legislature and administration. Such a margin of appreciation 
is internationally recognised: the UN Committee on Economic, Social and Cultural 
Rights has said that measures designed to satisfy a State Party's obligations in respect 
of the right to adequate housing (under the Convention on Economic, Social and 
Cultural Rights) may reflect whatever mix of public and private sector measures are 
considered appropriate.79 As noted above, the Irish State already acknowledges a 
major responsibility to meet the housing needs of its citizens. 

VIII.ll Duty to Protect 

Although the provision of housing is primarily the responsibility of the individual, at 
anyone time there will be some, whether individuals or families, who through no fault 
of their own are unable to provide adequately for themselves. Perhaps most in this 
category will lack the necessary resources. Households and individuals unable to house 
themselves from their own resources depend largely on local authorities to provide 
them with accommodation, either direcdy or by arranging with an approved voluntary 
body to provide accommodation, by providing assistance, including financial 
assistance, by renting accommodation or lodgings, or contributing to the cost of 
accommodation or renting.80 Local authorities financially assist voluntary bodies 
towards the cost of operating accommodation/hostels for homeless persons. 90% of 
expenditure "reasonably incurred" by local authorities in this way is reimbursed by the 
Department of the Environment and amounted to £2.35m in 1995. This has been 
complemented in recent years by official encouragement of the voluntary housing 
sector to meet social housing needs. Accommodation for the homeless amounts to 
one third of all accommodation provided under the Voluntary Housing Capital 
Assistance Scheme. In the period 1988-1995 about 1,600 units of accommodation 
were provided for homeless people under the scheme.81 
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As noted, local authorities made an official assessment of the number of homeless in 
March 1996, yielding an estimate of 2,667 on 31 March 1996. At the same time it is 
officially acknowledged that the estimate made by voluntary agencies working on 
behalf of the homeless arrived at a much higher figure of 5,000, based on flows of 
homeless persons through voluntary agencies in 199382. There appear to -be similar 
significant differences in practically every European country between the estimates of 
homelessness made by official and by voluntary agency sources respectively, the 
official ones being generally much lower. In any event, as the 1988 NESC report 
noted, estimates of homelessness pick up only part of the problem, since "there is a 
continual flow of people into homelessness at different stages of the life cycle".83 A 
response to the needs of this group must go beyond the provision of bricks and 
mortarll4. Solutions to homelessness call for a coherent response through housing 
authorities, health boards and social service personnel working together. In this 
context it is "unfortunate", in the words of the NESC report, that the 1988 Housing 
Act does not contain a clear duty on local authorities to house homeless people.85 

To the number of homeless must be added the number of those inadequately housed. 
The UN estimates that world-wide the latter exceed the former by a ratio of 10:1.86 

While the definition of a specific constitutional right to housing entails enunciation of 
duties and responsibilities on the State, this is generally ,compatible with the 
continuation of the existing policy of large-scale reliance on the market to provide 
housing. However, although the extremely high incidence of home ownership in 
Ireland and the relatively low incidence of homelessness may give the impression that 
it is sufficient to leave matters largely to market forces, it is important to emphasise 
that the market itself operates and has always operated witlllh a long-standing and 
complex structure of -State regulation and encouragement, the scale and scope of 
which may not be fully appreciated by most people. One significant aspect of this is 
that some two-thirds of all dwellings provided by local authorities over the years have 
been bought by tenants under successive tenant purchase schemes.87 

Local authority house purchase schemes are nonetheless only the tip of the iceberg of 
State involvement. 

A comprehensive picture must include such items as public authority provision of 
essential services including water, sanitation, and roads, public regulation of the 
financial institutions (banks, building societies and insurance companies) without 

82 Ibid., par. 219 
83 National Economic and Social Council, A Review r1 HOllsing Poliry, op. cit., p. 285 
84 Ibid., p. 285 
85 Ibid., p. 285 
86 UN Committee on Economic, Social and Cultural Rights; General Comment No.4, op. cit., 
par. 4 
87 Department of the Environment, Urban Settlement and Planning 'in Ireland, op. cit., par. 205 
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which most people could not become home owners, direct funding of local authority 
housing, elaboration and enforcement of building standards and inspection,1 pladning 
and environmental laws, regulations and controls, grants to first-time buyers, urban 
renewal schemes (such as the Temple Bar quarter and Docklands areas in Dublin), tax 
incentives to encourage building and resettlement in certain areas; public transport, 
strategic land use and transportation planning (DITS, Dublin and LUTS, Co.::k),88 
waste removal and recycling, rent regulation, local authority house purchase and house 
improvement schemes, shared ownership schemes (between the local authority and 
occupiers), income tax allowances for tenants of private rented accommodation, legally 
binding standards of accommodation, including sanitary facilities, for tenants in :he 
private rented sector, remedial works schemes, grants for home improvement works 
(by 1995, over £200m had been provided cumulatively by the State under a home 
improvement grants scheme which operated from 1985 to 1987, involving the 
improvement of over 100,000 dwellings),89 home improvement loans to low-income 
households, local authority grant schemes to facilitate adaptation of houses for 
disabled persons, a scheme, administered by local authorities, which can provide an 
essential repairs grant of up to 100 per cent of the cost of necessary repairs to prolong 
the useful life of houses in poor repair in rural areas,90 and so on. 

The above listing helps to reveal not only the extent of direct State financial assistance 
to the housing market, but even more so the elaborate Governmental structure of 
essential legal, fiscal, policy and programmatic support, control and regulation which 
underpins it. 

The listing makes it clear that the State explicitly recognises that there is a range of 
housing and shelter needs of specific groups which the market cannot or will not meet. 
It is apparent that successive governments have accepted for decades that substantial 
and continuing State involvement is essential if the housing needs of the community 
are to be adequately met in constantly changing circumstances. It is increasingly 
appropriate and desirable that the State's responsibilities and power of initiative in 
regard to meeting the need for housing, especially of vulnerable categories, be put on a 
clear and finn constitutional basis. 

VIII.12 Duty to Promote and Fulfil 

The wording suggested for the right to housing provides for progressive 
implementation. It recognises that the right is to be interpreted qualitatively as well as 
quantitatively since it may be violated not only if there are no places or not enough in 

88 Ibid., pars. 117 ff. 
89 Ibid., par. 212. 
90 Ibid., par. 212. Fora factually dated but thematically comprehensive overview of the 
scale of housing subsidies, see National Economic and Social Council, Report on Housing Studies, 
Report no.23; Dublin: October 1976. 
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which to live but also if those available are unsuitable or substandard. The categories 
used in the 1993 and 1996 local authority assessments of housing needs demonstrate 
that the authorities·already accept the relevance and importance of.qualitative criteria 
such as overcrowding, involuntary sharing, unfit or materially unsuitable 
accommodation. . 

In practice the State can point to a record of sustained progressive implementation in 
regard to meeting the housing needs of the community. The number of households 
with piped water inside had risen from under 40% in 1946 to 99.9% by 1981; of 
households with sanitary facilities inside from 23% to 85%; of dwellings with fixed 
bath from 15% to 82%; the number of persons in households with more than two 
persons per room had fallen from 17.6% to 3%, and the average number of persons 
per room had fallen from 1.01 to 0.74, in the same period.91 According to the official 
definition (i.e. two or more persons per room), overcrowding, which is a key indicator 
of housing conditions, fell significantly in the decade from 1971 to 1981 from 14% of 
persons in overcrowded households in 1971 to 4.8% in 1981; the proportion of 
households overcrowded had fallen over the same period from 7.5% to 2.9%. 

In terms of progressive implementation it may be noted that the level of owner 
occupation in Ireland at 80% is the highest in the EU. A major contributory factor to 
this is the policy, pursued since the 1930's, of selling local authority housing to 
tenants, often at heavily discounted prices.92 Nonetheless a serious question remains 
as to the extent to which ownership is in any real sense an option for the remaining 
20% of the population. The policy of promoting home ownership at the expense of 
other options has been criticised from several quarters. It is argued that this policy 
acts to the detriment of social housing provision, including local authority, co
operative, voluntary and non-profit, which has been relegated to second best and has 
become associated with social marginalisation.93 

The author of the 1988 NESC report "A Review of Housing Policy" concluded that 
"for the bulk of households, their quality of housing services have improved since the 
early 1970's".94 His assessment was based on the considerable net addition to the 
housing stock, the decline in the number of older dwellings, the increased proportion 
of dwellings with basic amenities, the increased average size of dwellings, the 
diminution of overcrowding among households and the improved quality of local 
authority dwellings.95 The NESC consultant suggested that Ireland's housing 
provision was favourable by international standards: among countries of roughly 
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National Economic and Social Council, A Review ofHouiing Poliry, op. cit., p.lO 
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similar GNP per capita, Ireland "has close to the best overall standard of housing".96 

These summary statistics and qualitative indicators are evidence that, although a right 
to housing is not enumerated in the Constitution, Ireland is already substantially 
implementing it, in very much the same way as it substantially implements the right to 
education, which is so enumerated. Housing and education both involve the 
allocation of substantial resources by the State. Both are regulated by a substantial 
framework of legislation; both require an elaborate set of administrative structu.::es; 
both are the object of extensive programme activity; both are more or less equally 
open-ended in terms of resource requirements. 

Despite the fact that the right to education has been constitutionally enshrined for 
sixty years there is no proof or evidence that this in itself has conduced to a higher 
level of expenditure on education than would otherwise have been the case. With the 
experience of education as a guide, there is little to suggest that enshrining the right to 
housing in the Constitution would thereby subject governments to undue resource 
pressures on constitutional grounds. Yet its inclusion would have value in signalling a 
firm commitment on the part of Irish society to work to eradicate conditions of 
poverty and social exclusion. 

96 Ibid., p. 13 
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IX. The Right to Health 
I 

We have explicitly proposed a right to health (psychological as well as physical) per se, 
rather than a narrower right to health care. TIlls reflects the reality that health care is 
only one of a wide range of elements necessary to health. Preventative health care and 
shelter are as important to the health and quality of life of the population as is the 
clinical response to disease. TIlls has been acknowledged by the World Conference on 
Human Settlements (Habitat II), for example, in which Ireland participated.97 

Adequate nutrition, proper housing, adequate income, good lifestyles, education, a 
healthy environment and other factors are essential to the establishment and 

. maintenance of good health. Water, air and soil pollution increasingly threaten health. 

Even at government level, whereas health care is seen as primarily the responsibility of 
one government department (Health), health status in the broad s~nse is affected by a 
wide spectrum of concerns falling within the mandates of many other departments and 
by a broad sweep of legislation, programmes and policies. A random list would include 
health and medical services to prisoners, housing and sanitation regulations, pollution 
and environmental questions, violence against women, health ed\lcation syllabi, road 
safety, animal quarantine and disease such as BSE-related issues, pesticide control, 
public finances (a notable example being reliance on revenue from tobacco sales taxes 
and other substances injurious to health), data protection in the medical and health 
areas, pharmaceutical research and production, anti-discrimination laws, local authority 
obligations in regard to housing particular categories of persons,' scientific and social 
research, and many other issues. 

Monitoring of technology for its health implications will become increasingly complex 
and challenging as major advances in such areas as biotechnology and biomedical 
engineering have legal, social and moral consequences which cannot easily be 
predicted. "It has become more important than ever to ensure that ethical safeguards 
are put in place to guarantee the safety and rights of both individuals and communities 
in health-related areas".98 

IX.1 Arguments for Constitutional Recognition 

Constitutional recognition of the right to health would give added protection to the 
poor and the vulnerable. The availability of constitutional redress would provide a 

97 Report 0/ the United Nations CotifCrence on Human Settlement (Habitat II): (Istanbul), 3-14 June 
1996), United Nations Conference on Human Settlements (Habitat II), A/Conf.165/14, 7 
August 1996, par. 128 

98 World Health Organisation, Health in Development: Prospects for the 21" Century: Report 0/ the 
First Meeting o/the Task Force on Health in Development, Geneva, World Health Organisation, 
1994, pp.14 -15 
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significant corrective and safeguard against individual or systemic failures in the 
equitable allocation of the resources necessary to maintain and protect health, or 
arising from other factors in the public arena outside the control of the individual but 
within the control of the State. 

It would offer protection against the danger that an overly narrow focus on 
development would actually worsen rather than improve the health status of the most 
vulnerable groups in the population, such as the elderly, the unemployed, children, and 
women. The WHO has pointed out that inappropriate economic development may 
worsen the community's health status, for example through environmental 
degradation. "Health status cannot be exchanged for economic gain".99 

It would provide a grounding for the protection of the dignity of the individual, family 
and household in face of unfolding developments in the scientific and technological 
fields, including bio-medicine, and the associated and growing commercial pressure to 
patent genetic material and thus remove it from the public domain. 

It would also help to inhibit age-related discrimination, which is likely to make itself 
more felt as the population grows older. With longer life and higher capacity for 
survival the disease burden shifts to the last quintile of the life span. IOO 

It would affirm the principle that discriminatory measures or situations affecting 
people's health are violations of their dignity and equality in rights. 

It would compel the health impact of environmental factors to be taken into account 
in a rights context, in view of their growing contribution to the burden of disease and 
disability (as indicated for instance in the reports of the WHO Commission on Health 
and EnvironmentIOI). 

In the Catholic tradition, the right to adequate health care is clearly acknowledged as 
flowing from the sanctity of human life and the dignity that belongs to all persons who' 
are made in the image of God. "This implies that access to health care, which is 
necessary and suitable for the proper development and maintenance of life, must be 
provided for all people, regardless of economic, social or legal status. Special attention 
should be given to meeting the basic health needs of the poor. With increasingly 
limited resources in the economy, it is the basic rights of the poor that are frequently 
threatened first".I02 
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World Health Organisation, Ninth General Programme cif Work Covering the Period 1996-2000, 
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US Catholic Conference, Pastoral Letter on Health and Health Care, November, 1981, in 
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IX.2 Constitutional Pointers to the Right to Health 

As with the other rights proposed,.it is possible to discern in the eXlsttng rights 
sections of the Constitution elements from which an explicit right to health might be 

derived: "The State shall, in particular, by its laws ... and, in the case of injustice done, 

vindicate the life ... of every cittzen (Art.40.3.2); "The State acknowledges the right to 
life of the unborn and, with due regard to the equal right to life of the mother, 
guarantees in its laws to respect, and, as far as practicable, by its laws to defend and 
vindicate that right" (Art. 40.3.3); "In exceptional cases, where the parents for physical 
or ~oral reasons fail in their duty towards their children, the State as guardian of the 
common good, by appropriate means shall endeavour to supply the place of the 
parents, but always with due regard for the natural and imprescriptible rights of the 
child" (Art. 42.5). Under the Directive Principles of Social Policy the State "shall strive 
to promote the welfare of the whole people by securing and protecting as effectively as 
it maya social order in which justice and charity shall inform all the institutions of the 
national life" (Art. 45.1); "The State pledges itself to safeguard with especial care the 
economic interests of the weaker sections of the community and, where necessary, to 
contribute to the support of the infirm, the widow, the orphan, and the aged" (Art. 
45.4.1); "The State shall endeavour to ensure that the strength and health of workers, 

men and women, and the tender age of children, shall not be abused ... " (Art. 45.4.2). 

Of particular note is the fact that "among the implied, unspecified or unenumerated 
rights that have been recognised by the Irish Courts are the following ... (2) The right 
not to have one's health endangered (!be State (C) v. Frawley (1976) I.R. 365) ... ".103 

In his judgement in this case Judge Finlay stated: "I see no reason why the principle 
[i.e. the right of bodily integrity as an unspecified constitutional right, laid down in 
Ryans Case] should not operate to prevent an act or omission of the Executive which, 
without justification, would expose the health of a person to risk or danger". 104 
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International Covenant on Economic, Social and Cultural Rights - First Report 0/ Ireland, Dublin, 
Stationery Office, 1996, par. 84 

[1976] I.R. 365 
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IX.3 Scope of the Right to Health 

In speaking of a right to health we repeat that ~e are not speaking of any utopian right 
to perfect health for all. That would be absurd. 

The right to life is not a right to power over life; it is rather the right to live with 
human dignity.loS . Such a fundamental understanding equally regulates the 
interpretation of the right to health. The,duty to respect, protect and promote health 
does not stretch to the provision of disproportionate means or remedies. And in the 
'calculation of what is disproportionate, the question of expense, that is of the 
resources available and their relative cost, must' be among the factors to be 
considered,106 as it would be in regard to the State's constitutional duty to provide for 
education, to take a cognate example. 

In The Slale v. Frawlry Finlay P., while recogruslOg that the right not to have one's 
health endangered is an unenumerated constitutional right, nonetheless stated that he 
could not hold that an obligation on the State to provide for prisoners the best medical 
treatment in all the circumstances could be construed as including a duty to build, 
equip and staff a very specialised unit which a health board director of psychiatry had 
recommended and which might be appropriate for the prosecutor and four or five 
other persons only. 

In any event, the right to health has implications even when the possibility of a cure is 
not likely, or can be ruled out, since "every person has a primary right to what is 
necessary for the care of health and therefore to suitable medical assistance"lo7. 
Subject to the qualification in the preceding paragraph, patients have' consequendy a 
right to any treatment from which they can driw salutary benefit 108. 

Health care is an essential safeguard of human life and dignity and there is an 
obligation on society to ensure that a person be able to realise this right, which 
includes the right of access, insofar as it is possible, to those goods and services which 
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Pontifical Council for Pastoral Assistance to Health Care Workers, Charter for Health Care 
Workers, Vatican City, 1995, n. 46 
"To verify and establish whether there is due proportion in a particular case, 'the means 
should be well evaluated by comparing the type of therapy, the degree of difficulty and 
risk involved, the nmssary expenses, and the possibility of application, with the result that 
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moral powers' ", Pontifical Council for Pastoral Assistance to Health Care Workers, 
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May 1980, AAS 72 (1980), pp. 549-550 (emphasis added). 
John Paul II, Address to the World Congress of Catholic Doctors, 3 October 1992, in Insegnamenti 
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will allow a person to maintain or regain health. 109 

\VhiIe a right to health would not lead to judicial detennination of, for example, what 
particular health benefits should be legislated for, or the resources to be allocated to 
them, constitutional questions could arise along the way. FO,r example, the US 
Supreme Court held in 1970 (Goldberg v. KellY) that welfare recipients were 
constitutionally en tided to a hearing before their benefits could' be tenninated, and 
that, although the Government was not required to provide such benefits, once 
provided they could not be arbitrarily withdrawn. 1 10 In Ireland a statutory procedural 
right exists to be heard before social welfare benefits are withdrawn. 

IX.4 International Sources for the Right to Health 

The right to health is recognised internationally. In certain circumstances it takes 
precedence over the rights of freedom of expression, peaceful assembly or association, 
as in the International Covenant on Civil and Political Rights (1966 (which 
pennits these rights to be restricted in confonnity with the law in the interests of 
public health, (among other considerations), if necessary in a democratic society (Arts. 
19,21 and 22). 

The European Social Charter (1961) specifies a right to the protection of health (Art. 
1 i), the right of anyone without adequate resources to social and medical assistance 
(Art. 13) and the right of physically or mentally disabled persons to vocational training, 
rehabilitation and social resetdement (Art.1S). 

Under the provisions of the Charter each State which has ratified it, including Ireland, 
must submit reports for examination at regular intervals (every two years from June 
1997). Under Article 11, States' reports are scrutinised under the headings of removal 
of causes of ill health, advisory and educational facilities, and prevention of diseases. 1 11 

Under the tenus of Art.1Ll ("the right to protection of health") Ireland already has an 
obligation to report at regular intervals to the Council of Europe on how it is 
discharging its responsibility to "take appropriate measures, designed inter alia to 
remove as far as possible the Clluses of ill-health". 

10? . Joseph Cardinal Bernardin, "The Consistent Ethic of Life and Health Care Reform", in 
On "gins, Vol. 24, No.4, 9 June 1994 
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Reporting. States are asked to indicate how public health services are organised, 
including such matters as the number of diagnostic and preventive clinics and the 
annual attendance at them, details of the extent of regular health_ examinations for the 
population in general or parts of it, the number of general hospitals and public and 
private establishments for specialised treatme~t, numbers of medical personnel and 
pharmacies, special measures to protect the health of mothers and babies, children and 
the aged, and the nature and scope of general preventative measures in the public 
health field, including prevention of air arid water pollution, noise abatement and food 
control, minimum housing standards, health education, and the conditions on which 
the various health services are available to the whole population. llz 

An authoritative international understanding of the obligations of a State party under 
Art. 11 of the Social Charter was given in the first Conclusions of the Committee of 
Independent Experts of the European Social Charter, and has been developed in 
subsequent Conclusions. Significantly, even though the concept of health protection 
itself has changed over the years, Contracting Parties have been found by and large to 
comply with the provisions of the Article.113 

While retaining the wording of Arts.ll and 13 of the 1961 Charter, the Revised 
European Social Charter (1996), expands and strengthens various rights relevant to 
health, such as the right to participate in determination and improvement of working 
conditions and the working environment (Art. 22), the right of elderly persons to 
social protection (Art. 23) and the right to protection against poverty and social 
exclusion (Art. 29). 

The UN Covenant on Economic, Cultural and Social Rights (1966) states the 
right to healthy working conditions (Art. 7.b), and, more comprehelsively, the right of 
everyone to the enjoyment of the highest possible attainable standard of physical and 
mental health (Art.12.1). The steps to be taken by States Parties to the Covenant to 
achieve the full realisation of this right "shall include those necessary for" provision 
for reduction of the stillbirth-rate and of infant mortality and of the healthy 
development of the child (12.2.a), improvement of all aspects of environmental and 
industrial hygiene (12.2.b), the prevention, treatment and control of epidemic, 
endemic, occupational and other diseases (12.2.c) and the creation of conditions which 
would assure to all medical care and medical attention in the event of sickness (12.2.d). 

The UN Convention on the Rights of the Child (1989) recognises the "right of the 
child to the enjoyment of the highest attainable standard of health and to facilities for 
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the treatment of illness and rehabilitation of health" (Art. 24). States Parties shall 
"pursue. full implementation of this right and in particular- shall take appropriate 
measures" (Art. 24.2.a). 

The ·UN Convention on the Elimination of All Forms of Discrimination 
Against Women (1979) requires States Parties to take all appropriate measures to 
eliminate discrimination against women in the field of health care "in order to ensure, 

on the basis of equality between men and women, access to health care services ... " 
(Art. 12.1). 

The American Declaration of the Rights and Duties of Man (1948): states that 
"everyone has the right to preservation of his health through sanitary and social 

measures relating to ... medical care, to the extent permitted by public and community 
resources" (Art. XI). 

The Additional Protocol to the American Convention On Human Rights in the 
Area of Economic, Social and Cultural Rights (Protocol of San Salvador, 1988); 
states that "everyone shall have the right to health, understood to mean the enjoyment 
of the highest level of physical, mental and social well-being" (Art.l0.l). States Parties 
to the Protocol "agree to recognise health as a public good" (Art. 10.2). 

The new Council of Europe Convention on Human Rights and Biomedicine was 
opened for ratification in April 1997. Under it "fp]arties, taking into account health 
needs and available resources, shall take appropriate measures with a view to 
providing, within their jurisdiction, equitable access to health care of appropriate 
quality" (Art. 3).114 

The European Union's Treaty of Amsterdam (2 October 1997) includes a new 
Article 129 which states that 

a high level of human health protection shall be ensured in the definition and 
. implementation of all Community policies and activities., 

COriununity action, which· shall complement national policies, shall be directed 
towards improving public health, preventing human .'illness and diseases, and 
obviating sources of danger to human health. Such action shall cover the fight 
against the major health scourges, by promoting research into their causes, their 
transmission and their prevention, as well as health information and education. 

The Community shall complement the Member States' action in reducing drugs
related health damage, including information and prevention (Art. 129.1). 

114 Council. of Europe, ConventionJor the Protection of Human Rights and DignifY of the Human Being 
with regard to the Application of Biology and Medicine, opened for signature 4 April 1997 
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The Preamble to the World Health Organisation's Constitution (1946) defines 
health holistically and comprehensively as "a state of complete physical, mental and 
social well-being and not merely the absence of disease or in ftnnity". The 
Constitution states. that the enjoyment of the highest possible standard of health is one 
of the fundamental rights of every ·human being. As part of the obligations of 
membership Member States including Ireland accept the duty to protect and ensure 
enjoyment of this right for all. 

The WHO's Programme on Primary Health Care and Health for All by the Year 
2000, and its Alma Ata Declaration (12 September 1978) outline the requirements 
of national approaches for reaching the "highest attainable standard of health". 

The potential scope of the right to health in existing international law is highlighted by 
the request of the World Health Organisation in 1993 to the International Court of 
Justice in The Hague for an advisory opinion on whether the use of nuclear weapons 
by a State in time of war or other armed conflict would be a breach of its obligations 
under international law, including the WHO Constitution. The Court is the judicial 
organ of the United Nations. The Irish Government was one of over- 40 countries 
which made written submissions to the Court in relation to the WHO request. In its 
submission Ireland noted that while its own approach to promote and support efforts 
to bring about the ultimate abolition of nuclear weapons had been political in 
character, it did not see the WHO approach, "which situates the issue within the 
framework of obligations accepted by States under international law, as in any way 
incompatible with [the Irish Government's] own efforts in the political field to secure 
the abolition of such weapons".!!5 (!be Court's Advisory Opinion of 8 July 1996 
declared the use or threat of nuclear weapons to be generally contrary to international 
humanitarian law.) 

As with the right to housing, Ireland has already begun to report to the United Nations 
on its compliance with the right to "the enjoyment of the highest attainable standard 
of physical and mental healt1J", as part of its general reporting obligations under the 
UN Covenant on Economic, Social and Cultural Rights. The first Irish report under 
the CESCR, submitted in 1996 devoted fifteen pages to the right to health (Art. 12 of 
the Covenant). The report describes "measures taken to assure to all, medical service 
and medical attention in the event of sickness", gives information on the physical and 
mental health of the population, including infant mortality rates, national 
immunisation programmes and life expectancy, percentage of GNP spent on health, 
outlines national health policy, and groups whose health situation is worse than the 
national majority; it outlines the measures taken to reduce still-births and infant 
mortality and to provide for the healthy development of the child, to prevent and 
control epidemic, occupational and other diseases (including the provision of clean 

115 "Statement by Ireland to the International Court of Justice", Dublin, Department of 
Foreign Affairs, 9 June 1994 
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water), measures to ensure that the rising costs of health care for the elderly do not 
lead to infringements of these people's right to health, measures to maximise 
community participation in the planning, organisation, operation and control of 
primary health care, measures to provide health education, measures to improve 
environmental and industrial hygiene, and the role of international assistance in the 
realisation of the rights in Article 12_116 

IX.S The Right to Health at National Level 

At national level, a number of countries have incorporated a t;ight to health care in 
their Constitutions, with a minority expressing this as a right to health or even 
incorporating the exact terms of the WHO definition in the constitutional text. 117 

Thirteen countries are named by WHO in a listing of "Recent Constitutions and 
Constitutional Provisions Establishing a Right to Health Care" covering the period 
1980-1996, the most recent being South Africa. I 18 

IX.6 Equity and Health 

The right to and provision of health care arises from the recognition that there is a 
social obligation which political society through governmental activity should co
ordinate and fund and which is generated by the needs of those who are ill and unable 
to provide for themselves. Just as with other social and economic rights, the analysis 
which leads to this conclusion, however, does not appear to have definite implicattons 
as to the precise ways in which this right is to be honoured or as to the extent of the 
entitlement. 1I9 These matters would normally be the responsibility of the legislature 
and government. 

The simple provision of health services does not in itself guarantee that those who 
most need them can have adequate access to them, or that they suffice in themselves 
to address all significant determinants of the individual's and household's health. 
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Social justice and the political and economic structures of society are important health 
determinants. The major causes of preventable illness, disability and premature death 
relate as much to discrimination, inequity and injustice as they do to viruses and 
parasites. 120. Writing in 1994 an Irish consultant noted that although MMR vaccine 
(measles, mumps and rubella) was provided free through general practitioners for all 
persons aged 18 months to six years, and the doctor's fee covered, the vaccination 
uptake was 80% in higher socio-economic areas of Dublin but "abysmally low" (20%) 
in socially disadvantaged areas. He concluded that this "presumably reflects the poor 
funding and organisation of primary health care in Ireland".121 

There is evidence to show that high income and higher allocation of resources to the 
health sector do not automatically make for better health status, as the World Health 
Organisation has pointed OUt. 122 "Greater wealth - whether for countries, 
communities or individuals - is not a sufficient guarantee of improving health status 
because if the random nature if choices about how the resources will be allocated'~23 (emphasis 
added). International comparisons show that there is no direct correlation between the 
health status of a population and its gross national product, and that countries of 
roughly similar wealth can vary significantly in their health statistics, reflecting 
differing priorities and policies. Life expectancy at birth in Sri Lanka is higher than in 
Tunisia (J2 vs. 68 years) although Sri Lanka's income per head is only about three
fifths of the latter's.124 An American commentator notes that "although the United 
States has the most advanced medical technology, the largest ratio of doctors to 
population in the world, and the highest hospital bills, the country fares worse than 
other developed countries on many health indicators".125 The infant mortality rate in 
Washington DC is higher than in Costa Rica or Chile. 126 The US "ranks (from best to 
worst) 19th in infant mortality, 28th in the rate of infants born at low birth rates, 15th in 
the rate of maternal mortality, and 9th in life expectancy, worse in some cases than 
Hong Kong, Singapore, Jordan or Costa Rica".127 
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It is increasingly appreciated. that gender equity is particularly important for the health 
of-women. As the Department of Health has pointed out, . 

[m]any women on low incomes and who are also socially disadvantaged face 
multiple cha~enges to their health. Tbe struggle to survive, nl;n a house and rear a 
family on a low income can undermine their physical and mental health. Limited 
education, low self-esteem and lack of information about health are barriers to 
these women's access to services. Some women live in communities in which 
violence and crime are endemic. Distance from services is a major handicap for 
women in rural areas. Because of their economic dependence such women have 
little control over important aspects of their lives which touch'on their health and 
little choice in many aspects of their lives. Choosing a healthier lifestyle is often 
not an option for these women".128 

IX.7 Health a Right, not a Commodity 

The form of words proposed emphasises that health is a right, not a commodity. This 
fundamental distinction is crucial to the provision of health care. In an era of 
privatisation there will be a tendency to reduce health to health care, and, 
concomitantly, to rely overly on the market to provide health care with the attendant 
risk that health becomes commodified. While market forces and market principles 
have a legitimate place in the provision of health care and other determinants of good 
health status, health and health care have unique characteristics which distinguish 
them from commodities. Aside from this, even if health and health care could be 
regarded solely as commodities, it is simply not the case that the free market is the 
most equitable method of distributing them. 

Left. to itself, the market has no mechanism which ensu.res equity, either in access 
to health care or in acting upon the determinants of health that ensure equity in 
health outcomes. 129• 

Three economic rationales, put forward by the World Bank as justifying the role of 
government in health care, at the same time provide ethical and moral justifications 
which strengthen the case for a constitutional right to health. 
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.' Market failures in health care and health insurance mean that government 
intervention can raise welfare by improving how those markets function. The 
poor cannot always afford health care that would improve their productivity and 
well being. Publicly financed investment in _the health of the poor can reduce 
poverty or allevia~e its consequences.130 

To this could be added the pragmatic consideration that failure to deal with the root 
causes of public health problems contributes to increases in the cost of health care: 
"Low birth weight infants require expensive neonatal care, and even with that care, 
often sustain life-long neurological disabilities".!3! Similarly, policy ambivalence about 
tobacco consumption places a substantial economic burden on the health care system. 
Examples could be multiplied. 

The overriding need to ensure equity in access to health care may be more difficult to 
achieve in the context of the market orientation of private health systems: "Marke't' 
driven health care systems do not respond to everyone's need, and therefore may not 
guarantee compliance with the ethical principles that inspire the provision of public 
goods, including the principles of comprehensiveness, universality, a ffordability, and 
accessibility".132 ' 

The concepts of public goods and externalities in conventional economic analysis, noted 
above, provide further justification for government involvement in the health field, 
rather than reliance solely on market mechanisms. 

Public goods are those from which the individual can benefit while having to pay only a 
part of the real cost or without having to pay for them at all. This characteristic means 
however that such goods have the major drawback, so far as the narrow logic of the 
market is concerned, that the cost of producing them cannot be profitably recouped 
from the beneficiaries. The economic incentive to produce them is thereby reduced or 
becomes non-existent. A notable example of a public good in the health field is the 
elimination of smallpox from the world in the 1980's. No private' individual or 
commercial organisation could justify the cost of the international eradication 
campaign, yet the benefits to all states and their populations following eradication have 
far exceeded the once-off cost of the campaign. Another example is the beneficial 
impact on dental health of the Irish population following the introduction of 
fluoridation of public water supplies in the 1960's. 
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Public good arguments are particularly cogent as rationales for government-sponsored 
initiatives aimed at prevention. For example, one part of the private sector has an 
obvious interest in promoting the consumption of tobacco while other parts benefit 
from the enonnous health care investment made necessary by the worldwide tobacco 
pandemic. From a common good perspective this is an Alice in Wonderland situation, 
since the diminution and eventual elimination of hannful tobacco consumption would 
clearly lead to a far greater improvement in community health status, and to major cost 
savings, than the unfettered application of market logic, in which more sickness very 
often means effectively more profit. 

Externalities characterise cases in which a private market "might function but would 

produce too much or too litde ... if the externality is not taken into account, treatment 
will be priced too high in private markets and too lillie treatment will be 

given ... subsidies for treatment are therefore justified".133 An example of a positive 
externality is where the act of curing an individual of a contagious disease also 
prevents it from being transmitted to others. An externality may also be negative, as 
for instance when excessive or inappropriate use of antibiotics leads to increased 
microbial resistance to the drug, thereby reducing its value to others and increasing 
their risks. 134 The direct and indirect costs of treating cocaine-affected infants in the 
US during the first month of their life were estimated to be $500 million in 1993.135 

Inadequacies of the free market aside, a more fundamental consideration is that 
neither health in general nor healthcare in particular can be treated as commodities. 
The right to health is grounded in the nature both of the human person, and of health 
as an essential human good, not as a commodity. 

There is broad agreement between secular and religious traditions on the holistic 
nature of health, and therefore of health care, arising from the nature of the human 
person who is the subject of health. Health care must never lose sight of "the 
profound unity of human beings, in the obvious interaction of all their corporal 
functions, but also in the unity of their corporal, affective, intellectual, and spiritual 
dimensions, nor can one isolate the technical problem posed by the treatment of a 
particular illness from the care that should be given to the persons of patients in all 
their dimensions".136 And in the words of one commentator, the WHO definition of 
health "has discerned the intimate connection between the good of the body and of 
the self (and not only of the individual self but the social community of selves)".137 
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The specific quality of health as a human good springs from the fact that 
[t]he goods and services essential to protect health and cure disease are essential 
to individuals in a way that most other goods are not, since positive health is an 
indispensable precondition for the enjoyment of other goods and services. 
Without the conditions that enable a person to function in normal health, the 
enjoyment of other states of living are impaired or become impossible .... 
Consequendy positive health and the goods and services needed for it are not 
tradeable as are other commodities. This attribute of non-substitutability of health 
and related factors makes health a unique good for human beings. DB 

Other factors distinguishing health care from the provision of a commodity include 
the reality that the "profound vulnerability" of the patient requires a level of 
trustworthiness that is not required of a purveyor of commodities; medical personnel 
must "even be trusted not to meet the patient's desires"D9 on occasion. Lkewise, the 
relationship between doctor and patient is itself part of the healing; this relationship is 
special; it is part of what the patient needs and part of what makes him or her well. 140 

The fact that the knowledge available to and used by health care professionals in 
treating patients is non-proprietary is another feature setting medicine apart from 
commodities. 

When I was a medical student I did not ask the patients with whom I practised 
taking histories, doing physical examinations, and performing procedures to 
forego any compensation and allow me to learn from them, so that I could then 
take possession of a body of knowledge that I would later sell back to them and 
their loved ones at the highest price the market would bear. Rather, I asked them 
to volunteer so that they could help me to learn to help those who, like 
themselves, were in need of health care. Lkewise, patients who volunteer for 
research are asked to help their fellow human beings. It would be the height of 
hypocrisy to turn around and to say that the researcher personally owned all the 
information that came from their acts of altruism. The human being who 
volunteered her remains for me to be able to learn anatomy did not understand 
her act as a gift to the for-profit medical industrial complex. 141 

The time and resources which must be devoted to treating illness are rarely matters of 
choice for those in need of treatment They will be determined by the specific ailment, 
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its severity, the treatment options, and specialised skills available to them in a 
particular time and place; "Nor can [those in need of treatmen~ effectively defer 
satisfaction of their needs to a future time without some cost to their health; the most 
extreme cost being that of death. Health care is unique in thiS."142 

The person in need of health care must depend on the health professional's expertise 
for the diagnosis and the service and evaluation of the outcome. The results of 
treatment must be confIrmed with tests and expert examination. This inequality 
renders the patient greatly dependent on the health care provider, resulting in an acute 
asymmetry between patient and provider. 143 

IX.8 Comments on the Wording Proposed for a Constitutional Right to 
Health 

Right to emergency medical assistance: The right to emergency medical assistance 
is expressly included in the proposed wording to emphasise its universality regardless 
of the status or resources of an individual. Need should be the only criterion here. 

Responsibility of the individual: The wording we propose emphasises the primary 
responsibility of each person to preserve and protect his or her health and bodily and 
functional integrity. The reason why a competent adult has the fInal say about health 
care is because each person has the fundamental responsibility for it. l44 Developments 
such as the increasing complexity of health care systems, progress in medical and 
health science and technology, the fact that medical practice has become more 
hazardous and in many cases more impersonal and dehumanised have aU placed new 
.emphasis on the importance of recognising the individual's right to self
determina tion. 145 

Such a right carries reciprocal responsibilities. As the Declaration on the Promotion 
of Patients' Rights in Europe points out, patients (in the broad sense of users of 
health care services, whether healthy or sick) "have responsibilities both to themselves 
for their own self-care and to health care providers, and health care providers enjoy 
the same protection of their human rights as aU other people".146 Furthermore, since 
many of the major causes of health problems, such as tobacco and drug abuse, abuse 
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of toxic substances, dietary habits, unsafe sexual practices, exaggerated risk taking and 
violent behaviour, are related to individual behaviour,147 it is proper that individuals be 
required to accept responsibility for such behaviour in the context of assigning and 
assessing rights and responsibilities in regard to health. 148 - '~There is a moral 
responsibility on the part of all to do what they can to preserve and enhance their own 
health".149 A "large and growing number" of deaths are due to chronic non
conununicable diseases largely related to diet and lifestyle. ISO Even here, however, the 

-complementary role of the state cannot be ignored, since families and individuals ;;.Iso 
need knowledge and skills to take proper responsibility. \Vhile reforms in personal 
habits are very important they are only a -ftrst step. People's health problems are not 
simply self-inflicted, but are often caused by factors over which they have no 
control. 1Sl 

Duty to respect: As with the content of the other rights for which we have suggested 
wording, the responsibility of the State is therefore to be understood as 
complementary to that of the individual, household and family. In the same way as the 
right to housing or adequate nutrition, the State's responsibility is in the ftrst place that 
of ensuring that the individual's and family's right to health is respected and protected. 
Even at a pragmatic level, "households can buy health care with their own money and, 
when well informed, may do this better than governments can do it for them".IS2 

Duty to promote and fulfil: This element of the wording proposed for the right to 
health should lead to an increasing emphasis on identifying and remedying inequil ies 
in health status and access to health services; to an enhanced focus on primary he.lith 
care, on health promotion and prevention policies, to the identiftcation and reduction 
of inequalities and discrimination in health between different groups, and to a 
heightened awareness of human rights considerations in public policy discussions. It 
could also be expected to lead to a more explicit monitoring of a broad range of public 
policies in the light of health criteria, with particular reference to the socio-econolnic 
determinants of health. 

147 

148 

149 

150 

151 

152 

World Health Organisation, Ninth General Programme if Work Covering the Period 1996-2000, 
op. cit., par. 85 
See Audrey R. Chapman, Working Paper prepared for the Dtry if general disCllssion on the right to 
health, (6 December 1993), Geneva, United Nations, Committee on Economic, Social and 
Cultural Rights of the UN Economic and Social Council, E/C.12/1993/WP.24, 26 
November 1993, Part I, point 10 
California Association of Catholic Hospitals, "Report on the Health Care of the Poor" 
(1984), in Origins, 29 March 1984, Vol.13, No. 42, p.697 
Chapman, The Right to Health: Conceptualising a Minimum Core Content, op. cit., par. 21 
US Bishops' Conference, Pastoral Leiter on Health and Health Care, op. cit., p.398 
World Bank, World Development Report 1993: Investing in Health, op. cit., p.5 

75 



x. The Right to Adequate Nutrition 

X.I Introduction 

The right to adequate nutrition, essentially the right to satisfy one's hunger and thirst, 
is situated squarely within the Catholic tradition, which views basic human rights as a 
kind of baseline, a set of material conditions which are essential for human dignity. As 
Cardinal O'Connor told the US Senate Committee on Agriculture in 1984, "this 
concept of rights implies a social obligation and, ultimately, an obligation on the part 
of government. When, through the nonnal workings of the economy and the social 
system, the basic material needs of some citizens are not met, the government has the 
responsibility to intervene. It has the duty to see that no one goes without adequate 
food for daily sustenance".IS3 The right to food is an essential condition for the right 
to life. ls4 

Philip Alston, a leading international human rights authority, has argued that although 
the rights approach to food and nutrition has not been a: priority concern of 
governments, it is important because it underlines the ethical and moral dimensions of 
issues too often portrayed as merely technical; it puts other rights which often receive 
greater priority back into perspective; and it brings the accountability of governments 
and international organisations whose policies and programmes impact upon the right 
to food into clearer emphasis. lss i 

It might well be believed that in Ireland, a country with one of the highest per capita 
intakes of calories in the world, hardly anyone goes hungry, or that hunger is either a 
transient accident or the result of wilful neglect, and that the current wave of 
unprecedented economic growth makes the inclusion of such a right superfluous. 
Experience both in Ireland and in other countries of equal or much greater wealth, 
such as the US, shows however that the right to food is often not secured to 
individuals and sectors of the population, even though the majority might never go 
hungry. A commentary published eleven years after Cardinal O'Connor's submission 
underlines the continuing relevance of the right to adequate nutrition even in one of 
the richest countries in the world. 
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enough to eat at least once each month increased from 20 to 30 million (13 
per cent of the population), including 12 million children. Cuts in welfare 
spending and wage decline reduced food security. In 1993 private feeding 
agencies served 26 million clients. By 1994, 28 million people were receiving 
food stamps (vouchers redeemable at food markets) through the Federal 
Government Stamp Programme); 87 per cent of the recipients are women, 
children or elderly people. Although the programme is an "entidement", 
funded to enrol all qualified people, fewer than 67 per cent of those eligible 
participate because of poor outreach ... Since 1994 Congress has debated 
restructuring and reducing anti-poverty spending ... there would no longer be 
national nutritional standards .... 156 

The purpose of citing these statistics is to show that even in one of the wealthiest 
societies in the world today undernutrition can and does co-exist with prosperity and 
economic development. In Ireland, despite a comprehensive social welfare system and 
a booming economy, it is still the case that "we have communities in our cities where 
families are dependent on hampers being handed out after Mass on a Sunday".157 The 
Dublin Diocesan agency CROSSCARE operates four food centres providing about 
400 mid-day meals a day. This is the "main and often the only nutritious meal" for 
those who come. The agency also provides funds for two other food distribution 
centres in Dublin. Apart from meals direcdy provided in this way it operates a food 
bank which acts as a clearing-house for food donations. In 1996 the throughput of 
food received from businesses and EU intervention stocks exceeded 477 tons158• In 
the year ending March 1997 the S1. Vincent de Paul Society allocated £1. 93m. dir(~cdy 
for food, and a substantial proportion of the £3.56m. which it gave in the fonn of 
cash to families and individuals would also have gone on food. It would not be 
unreasonable to assume that between a quarter and a third of the Society's total 
expenditure of £13m. in that year was direcdy or indirecdy related to food 
purchases.159 

The 1994 Uving In Ireland Surory revealed that in 3.8% of households the household 
manager had a day without a substantial meal in the two weeks preceding the sUJ"Vey 
(down from 4.5% in 1987), 5% of households did not have a meal with meat, fish or 
chicken every second day and 8% did not have a roast or its equivalent once a week, 
because they could not afford it. 160 Comparisons of living standards of an "average 
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family" and a «welfare family" found that the former «have better quality food, larger 
portions and greater variety. Fruit consumption, for instance is a regular item for most 
'average' families whereas fresh fruit and vegetables are severely limited for the welfare 
family. The welfare family relies heavily on cheap filler foods like, potatoes and white 
bread to stretch its spending which is 25 per cent less than that oE' the average family. 
The mother of the welfare family makes do with smaller portions and compromises 
her nutritional status".161 

There is no automatic or direct correlation between the abolition ~f undernutrition and 
the abolition of poverty, which is why we believe the right in question should be stated 
separately from the right to an adequate standard of living. In the ,words of the Deputy 
Director of the FAO, "there is a significant number of countries North and South 
which have overcome chronic undernutrition without overcomi~g poverty. We don't 
need to overcome chronic poverty first We need to identify those policies and actions 
which have been able to reduce undernutrition".162 

X.2 The Right to Adequate Nutrition in International Sources 

According to one source, there are over 100 legal instruments touching on the right to 
food at the international and nationallevels.163 The fundamerital importance of food 
as :m essential component of the right to an adequate standard of living has been 
un'ambiguously stated in the Universal Declaration of Human Rights (1948) (n. 
25), the UN Covenant on Economic, Social and Cultural Rights (1966) (Art. 
11.2), by which States Parties including Ireland recognise the "fundamental right of 
everyone to be free from hunger", the Universal Declaration on the Eradication of 
Hunger and Malnutrition of 1974 (n. 1), and the World Declaration on Nutrition 
(1992). 

Most recently, in the Declaration on World Food Security of the 1996 Rome World 
Food Summit, the Heads of State and Government reafflrmed the «right of everyone 
to have access to safe and nutritious food, consistent with the right to adequate food 
and the fundamental right of everyone to be free from hunger" (first par.). 
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Commitment Seven of the 1996 World Food Summit Plan of Action commits 
governments and States to "clarify the content of the right to adequate food and the 
fundamental right of everyone to be free from hunger" and to give particular attention 
to "implementation and full and progressive realisation of this right as a means of 
achieving food security for all" (Objective 7.4). 

Ireland (together with France, Italy, Portugal and 28 other states) formally reaffirmed 
its support for the Commitment Seven wording a few months later by co-sponsoring a 
Resolution on the Right to Food, which was adopted by the 53rd session of the UN 
Commission on Human Rights. The resolution reaffirms 

the right of everyone to have access to safe and nutritious food, consistent 
with the right to adequate food and the fundamental right of everyone to be 
free from hunger so as to be able fully to develop and maintain their physical 
and mental capacities.164 

Among its reporting obligations under various international human rights instruments 
Ireland has already had to report on how it is discharging its obligations in regard to 
the right to food. The first Irish report under the UN Convention on Economic, 
Social and Cultural Rights devotes twelve pages to "the right to adequate food". 
Topics covered include the extent to which the right has been realised, food 
consumption trends over time, nutritional surveillance, nutntlon amongst 
disadvantaged or vulnerable groups, changes in national policies, laws and practices 
affecting access to adequate food, measures undertaken to guarantee access to 
adequate food for vulnerable or disadvantaged groups, measures taken to improve 
methods of production, conservation and distribution of food by making full use of 
technical and scientific knowledge, measures taken to disseminate knowledge of the 
principles of nutrition, agrarian reform undertaken "to ensure that the agrarian system 
is efficiently utilised in order to promote food security at household level", and, finally, 
measures taken to ensure an equitable distribution of world food supplies, in terms of 
both production and trade. 165 

X.3 Comments on the Wording Proposed 

The suggested wording is intended to make clear that the right in question is first and 
foremost a right to feed oneself, rather than an open-ended, unqualified "right to be 
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fed".166 The statement of the right direcdy implies the corresponding duty to provide 
for one's needs in this regard through one's own efforts and initiative in the first place. 
Only when these efforts fail or fall short would the State be obliged to make a more 
targeted response, which could be the direct provision of food, but is much more 
likely to be through indirect means, such as the provision of resources to enable the 
recipient to provide himself or herself with adequate, nutrition. 

In modem society the right to food has to be realised not only at the level of the 
individual but at that of the household and the wider community. It has therefore an 
inescapably social and communal aspect. In the US context at least, it was the 
judgement of Cardinal O'Connor that hunger is "essentially a national problem, caused 
in large part by national economic policies. As a national problem, therefore, it 
requires a national solution".167 The headings in the ftrst Irish' report under the UN 
Covenant on Economic, Social and Cultural rights (noted above), clearly reflect the 
many ways in which action at national level is necessary to guarantee the right to 
food. 16R 

Realisation of the right to food would include an adequate and equitable distribution,-a 
balanced and healthy diet, stability in food supply, and sufftciency of food supply for 
the individual, family, and community as a whole. At household level it includes the 
adequacy of food, both qualitatively and quantitatively, in terms of nutritional balance, 
absence of toxic substances, and cultural acceptability of food; access to food in a 
manner which does not destroy one's human dignity; and sustainability both of food 
supplies and access to them over time. 169 It also includes the need to ensure equal 
access for all members of the family, women and men, adults and children. 

\X'hether at the level of the individual, the family or the wider community the centrality 
of the concept of food security, a growing consideration in international development 
policies, should be emphasised. Food security is deftned jointly by the World Bank 
and the World Food Programme as "access by all people at all times to enough food 
for an active and healthy life entailing adequate food supplies through domestic 
production or imports and ensuring that people who suffer from under-nutrition can 
acquire food by producing it themselves or buying it".170 This deftnition is significant 
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in defining a concept of slifftcienry in access to food, viz. "enough food for an active 
and healthy life". Such a concept is similar to that of adeqllary which we noted above 
in the context of the right to housing. 

The right to nutrition is also highly relevant in an environmental context, for it 
depends above all on the development of a sustainable agriculture, nationally and 
globally. Ireland, together with the vast majority of the world's states and the ED, is 
committed under the tenns of the World Food Summit Plan of Action to "pursue 
participatory and sustainable food, agriculture, fisheries, forestry and rural 
development policies and practices ... which are essential to adequate and reliable food 
supplies at the household, national, regional and global levels ... ".171 

X.4 Right to Water as a Component of Right to Nutrition 

Although the right to water is not mentioned as frequently as the right to food, 
perhaps because its centrality to human existence is so obvious, clean, accessible and 
affordable water is even more important than food as a necessity for life. "Freshwater 
is the essential resource for the creation and existence of virtually all life fonns on 
earth. As well as being essential to the creation and existence of life, water is also a key 
component of the social and economic system that we have created for ourselves".I72 
Growing international concerns about water make it clear that no country, even one as 
well endowed by nature as Ireland, can take it for granted that water will remain 
forever plentiful, unpolluted and inexpensive. EU countries including our own have 
acknowledged a major interest in "the rational use of water, its protection, its 
utilisation and the development of available resources while respecting the natural 
equilibria and the rights of f"tllre generationl' (emphasis added).173 

The quality and availability of water supplies is increasingly a factor in economic 
growth, locally and nationally. It can come under threat from the growing and 
unplanned concentration of population and industry in large urban areas, the increase 
of toxic compounds and other pollutants caused by industrialisation and development 
of intensive fanning, greater use of energy, and deterioration of ground and surface 
water resources. In addition there is a growing risk of needlessly inefficient and 
wasteful use of water for all purposes. In this context, unregulated use of water and 
water pollution have increasing negative externalities (which, as noted above, also arise 
in the context of the right to health). 
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Control and management of water resources are now accord~d growing importance. 
Among the questions arising are the allocation and reallocation of water supplies, 
integration of water quantity and quality control, management of water resources and 
the definition of priorities for water use. There is globally a trend to move from 
treating water as a virtually free resource with nearly_ unrestricted control, to treating it 
as a vital necessity which has to 'be paid for and is not available at will. Without 
prejudice to the cogency or otherwise of arguments for pricing- water as a means of 
controlling waste and promoting conservation, priority must a~ the same time go to 
safeguarding the right to adequate potable water and to water for other basic human 
needs such as sanitation. 

It is not necessarily the case that using water for the maximum benefit of society as a 
whole means treating it as a cost-free and inexhaustible natural resource. The 
principles of water law being developed in South Africa, for instance, favour 
conservation campaigns and instruments such as water tariffs to make water available 
to the users who need it, and to make sure that water is used efficiently and effectively. 
They end the assumption that rights to use water can be held in perpetuity and that 
underground water is private property. The principles make environmental protection 
a formal element of water law: the government, as the custodian of the nation's water 
resources, will have a duty to promote the public trust represented by the environment 
which all citizens share.174 A recent World Bank study on Water Markets in the Americas 
notes that the judicial system has helped maintain fairness and equity within the 
market and protected third-party beneficiaries. 175 

Clean and plentiful water is essential to public and individual health. In a recent Irish 
case involving Fingal County Council the court refused to cut off the water supply to a 
house under the Family Home Protection Act as the wife and family of the 
homeowner also resided at the address in question. 176 It is under the heading of public 
health that the European Social Charter, to which Ireland is a contracting party, asks 
States reporting under the Charter to include information on measures taken to 
prevent water poliution. 177 In its first national report under the UN Covenant on 
Economic, Social and Cultural Rights Ireland has reported on national water and 
sanitary services, noting that the progressive extension of piped water supplies and 
related facilities across the country has been a "major factor" in the improvement of 
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Council of Europe, Form for the Reports Submitted in Pursuance rif Article 21 rif the European 
Social Charter, as adopted /::y the Council rif Ministers in December 1981: op. cit., p. 46, Section 
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the quality of peoples' lives. t78 

The close connection between water, nutrition and food is recognised in the World 
Food Summit Plan of Action. Among the objectives accepted by the participating 
states including Ireland is to "promote access to clean water and sanitation for all 
people, especially in poor communities and rural areas" (par. 22, objective 2.4). Clean 
and adequate water supplies and the sanitary services for which water is essential are 
also of course central to the enjoyment of the right to health. 

At an even deeper level the intimate relationship between clean water and the integrity 
of aquatic and terrestrial ecological systems in general should be borne in mind, since 
this is one of the foundations of human life on the planet as a whole. t 79 

178 Intmzational Covenant on Economic, Social and Cultural Rights: First National Report of Ireland, 
op. cit., par. 614 

179 James R. Karr, "Protecting Ecological Integrity: An Urgent Societal Goal", in Yale Journal 
of International LnP, Winter 1993, VoLlS, No.1, pp. 297-306 
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XI. The Right to an ~dequate Standard of Living 

XI.1 Introduction 

One of the most enduring human costs of poverty is the way in which it denies people 
in practice the enjoyment of many rights essential to human flourishing. 

A person's or a family's security rests on certain foundations: employment, 
health, housing, education. When these foundations are sound, people are able 
to meet their responsibilities to their work, their families and their 
communities, and they are able to enjoy their basic rights as citizens. When 
these foundations are undermined, there is insecurity and the results can be 
more or less severe or permanent. This insecurity is what constitutes poverty, 
and it can in some instances lead to extreme poverty, which affects several 
areas of life at the same time and becomes persistent. Poverty in tum 

. compromises a person's or family's chances of regaining their independence 
and their lost rights and responsibilities. 18o (emphasis added). 

At stake here therefore is the possibility of being able to invoke the Constitution as an 
important means, even if insufficient on its own, of asserting the rights and dignity of 
many people in the face of market forces which, if left uncorrected and unconstrained 
by the demands of human dignity, are unlikely or unable to, share the goods of society 
equitably and according to the basic needs of all its members: "There are many 
human needs which find no place on the market. It is a strict duty of justice and truth 
not to allow fundamental human needs to remain unsatisfied, and not to allow those 
burdened by such needs to perish".181 

Poverty can and does co-exist with increasing wealth. It has f~r instance deepened in 
recent years in Australia, Belgium, Finland, Germany, the Netherlands and Norway.182 
In the US the share of people living below the poverty line grew from 16% in 1974 to 
19% in 1994. In the same country one in four children under the age of 18 and one in 
five elderly people live in poverty, the worst record among OECD countries. IS3 

Although Americans' personal income increased by $740 billion between 1977 and 
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1989, almost two-thirds of this went to the wealthiest one per cent, only 660,000 
families, whereas 40% of all families were worse off in real terms at the end of the 
80's than at the beginning of the decade. In the United Kingdom in the heyday of 
"champagne capitalism" under Margaret Thatcher's government the bottom 10% of 
the population suffered a 14% drop in its real income during the 1980's while average 
household income increased by 36%.184 

To propose the right to an adequate standard of living is to accept the necessity of 
poverty reduction: 

"Poverty prevents homeless families from choosing their place of residence. 
Illiterates have no way of becoming familiar with political programmes. 
Without minimum security, no one can take advantage of associations: the 
long-term unemployed rarely retain trade union membership; very poor 
parents see their children fail at school but do not dare to join parents' 
committees; mothers in debt do not take their problems to consumer 
organisations" .185 

The constitutional vindication of the right to an adequate standard of living is dictated 
by more than the fulfilment of a moral obligation. What is also at stake, if citizens lose 
the feeling of security, protection and solidarity, is "the acceptance and legitimacy of 
all levels of public authority", as has been recognised at EU level. 186 

In the European Union social protection expenditure in the broad sense now accounts 
for 28 per cent of the European Union's GDP, varying nationally from 16 to 35 per 
cent, as the European Commission has pointed out It comments 
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[Social protection] plays a fundamental role in income redistribution and 
social cohesion, political stability and economic progress. The more working 
life becomes flexible, the more citizens will demand security from their social 
protection systems. Good social protection and successful business are 
therefore mutually supporting. 

This view on social protection 1S underpinned by detailed international 
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comparison, suggesting that, when account· is taken of private as well as 
public spending, total household expenditure on social protection, health care 
and. pensions are at relatively similar levels across a range of developed, 
industrialised countries. Moreover, Member·States with a strong safety net 
often perform better in· terms of GDP per capita or ~xternalbalance than 
Member States with a weaker safety net. On the other hand, only countries 
with a sound economy are able to maintain a high level of social protection. 
For this reason, the completion and reinforcement of the European internal 
market will become increasingly important. 

It is important to realise that the reason for a reform of social protection 
systems is not competition from third countries. Free trade and globalisation 
should not be seen as a threat to the European social model. 

The reasons for a reformation are internal. The, real threat against the 
European social model would be our inability to cope with the existing 
problems. First of all, there is an urgent need to consolidate public finances in 
most Member States in order to avoid growing deficits and heavy debt 
services in the future, crowding out expenditure on social protection. This is 
not in contradictio1l with a high degree of social proteaion nor does it dismantle the principle 
of solidarity. On the c01ltrary, it strengthens solidarity between different generations, since it 
reduces the burden of iutllre gmerations (emphasis added). 

Secondly, the system needs to be reformed in order-to promote economic and 
social integration. One key function of social protection systems is to provide 
the categories of people· who cannot work with some income security. 
However; this has simultaneously tended to deter from economic integration. 
Social protection systems have been both a sticcess, in terms of alleviating 
poverty, and a failure, in terms of promoting full integration within society,IS7 

The above quotation illustrates clearly the ·centrality of social protection in the social 
model now shared by virtually every EU State, including Ireland. The importance 
attached to it by citizens is reflected in the proportion of national resources devoted to 
it, and the constantly expanding network of legislation surrounding it. To enshrine the 
right to an adequate standard of living in the Constitution would be to give formal 
recognition to a reality which already exists, and acknowledge a basic moral obligation 
corresponding to a primary human need .. 

187 European Commission, Modernising and Improving Social Protection in the European Union, 
Brussels, 12 March 1997; Com (97) 102 final: Section 1, 1.2, "The challenge: The need to 
modernise and improve European social protection system" 
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XI.2 International Sources for the Right to an Adequate Living Standard 

Elements of the right to an adequate living standard have been formulated in many 
international texts. The most important global source is to be found in Art. 11 of the 
UN Covenant on Economic, Social and Cultural Rights (1966): "The States 
Parties to the present Covenant recognise the right of everyone to an adequate 
standard of living for himsdf and his family, including adequate food, clothing and 
housing, and to the continuous improvement of living conditions". 

As with the right to housing, Ireland has already begun to report to the United Nations 
on its compliance with the right to an adequate standard of living as part of its general 
reporting obligations under the UN Covenant on Economic, Social and Cultural 
Rights. Most of the reporting under Article 11 is devoted to the right to food and the 
right to housing, apart from one general section on the overall right However it must 
be borne in mind that the Covenant also has a separate Article (9) on the right of 
everybody to social security, including social insurance, to which the report of Irdand 
also devotes 19 pages. 

The European Social Charter (1961) and the Revised European Social Charter 
(1996) state the right to protection against poverty and social exclusion (RESC, Art. 
30), the right to social security (Art. 12 of the ESC and the RESC), the right to benefit 
from social wdfare services (Art. 14 of the ESC and RESC), the right to social ~nd 
medical assistance (Art. 13 of the ESC and RESC), and the right of the family to 
social, legal and economic protection (Art. 16 of the ESC and the RESC). 

The Parliamentary Assembly of the Council of Europe, in its 1996 Resolution on the 
proposal for a second summit of heads of state of the Council, called for a number of 
items to be included in the draft declaration for consideration by heads of state, 
including the implementation of new initiatives to promote a model for European 
society, among them encouragement of ratification of the 1961 and 1996 Social 
Charters, and the implementation of social rights, including "the guaranteeing of social 
welfare systems [and] the struggle against poverty and exclusion".188 

At European Union levd the maintenance of a high level of employment and social 
protection is one of the Community's fundamental objectives and is explicidy included 
in the tasks listed in Article 2 of the Treaty on European Union (1992). In the 
judgement of the European Commission, "social protection represents a fundamental 
component and a distinguishing feature of the European model of society".189 
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The Community Charter of the Fundamental Social Rights of Workers (1989) 
"incorporates a foundation of social rights which are guaranteed and implemented, in 
some cases at the level of the Member States or at Community level depending on the 
level of competence".190 ,The European Union's Social Charter is based on earlier 
texts such as the Council of Europe's Social Charter (1961) and! various Conventions 
of tbe International Labour Office (ILO).191 It includes the right of every worker in 
the EU to have, according to the arrangements applying in each country, a "right to 
adequate social protection" and to enjoy an "adequate le,vel of social security 
benefits", regardless of his or her status and whatever the size of the undertaking in 
which he or she is employed (n.10); the right to satisfactory health conditions in the 
working environment (n.19); also according to the arrangements applying in each 
member state, every EU worker must be able at the time of retirement to enjoy 
resources affording him or her a decent standard of living (n.24); any person who has 
reached retirement age but who is not entitled to a pension or who does not have 
other means of subsistence must be entitled to sufficient resources and to medical and 
social assistance specifically suited to his or her needs (n.25). 

The EU's Treaty of Amsterdam (2 October 1997) includes a new recital in which the 
member states confirm "their attachment to fundamental social rights as defined in the 
European Social Charter signed at Turin on 18 October 1961 and in the 1989 
Community Charter of the Fundamental Social Rights of Workers".I92 A new Article 
117 states that the Community and the Member States "having in mind fundamental 
social rights such as those set out in the [1961] European Social Charter and the 1989 
Community Charter of the Fundamental Social Rights of Workers", shall have as their 
objectives "proper social protection, "the development of human resources with a 
view to lasting high employment and the combating of exclusion".193 Under the new 
Article 118 the Council may adopt measures to encourage co-operation between 
Member States through various initiatives'in order'to combat social exclusion. 
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XI.3 Justiciability 

We are not talking of an aspirational right which remains largely unrealised in law and 
in policy. A large body of legislation covering many if not all the elements listed 
already exists in Ireland. The greater part of social policy directed to help the poor is 
legitimated by legislation such as the various Social Welfare Acts, Housing Acts and 
Health Acts, so that the courts already play an authoritative role in the interpretation 
and enforcement of such pOlicy.194 The extent and complexity of this corpus of 
legislation, under which expenditure accounting for roughly half of the total annual 
national budget expenditure is disbursed, is an additional reason to give a clear 
constitutional footing for the relevant legislation and the programmes issuing from it 
Budgeted social welfare expenditure for 1997 was more than twice the provision for 
education. 

Of particular interest in the context of enshrining the right to an adequate standard of 
living in the Irish Constitution is a judgement of the Swiss Federal Court of 27 
October 1995 which defines the right to "conditions minimales d'existence" (roughly, 
a basic minimum level of subsistence) as an unwritten constitutional right based on or 
derived from fundamental human rights ("droits de I'homme'').195 The judgement noted 
that although the Federal Constitution did not explicitly recognise a right to existence, 
there were nevertheless unwritten rights of the same order as the constitution which 
could be derived from it. There were elements which, although not expressly 
enumerated in the Constitution, nevertheless acted as pre-conditions for the exercise 
of other rights to liberty or justice which were enumerated in the Constitution or 
which otherwise appeared as indispensable elements of a State based on democratic 
principles and the rule of law. 

The guarantee of elementary needs such as nourishment, clothing and shelter is, "aid 
the Court, "absolutely necessary for human existence and development", and at the 
same time an indispensable element of a political society based on democracy and the 
rule of law. It followed that "to this extent securing one's existence fulfils the pre
conditions to be guaranteed as an unwritten right having the same status as the 
Constitution". Linked to this, the Court said, were other points of constitutional 
jurisprudence, including the constitutional principle of human dignity which 
guarantees to every person what he or she is entitled to expect from the community 
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simply as a human being, the right to life as the core value of human existence which 
would not be guaranteed if the minimum preconditions for survival were not assured, 
and equality of status "to which belongs the function of guaranteeing minimal material 
justice". 

XI.4 European Union Perspectives 

In its document on "Modernising and Improving Social Protection in the European 
Union" the European Commission has explicitly proposed social protection measures, 
including particularly "the safety nets designed to guarantee a minimum level of 
resources to all inhabitants" as "essential tools in an active policy to fight exclusion". 
Its observations are worth quoting at some length. 

The modem design of European social protection systems was conceived just 
after World War II. They were intended to provide workers with a 
replacement income during periods of work interruption, either temporary 
(sickness or unemployment) or definitive (permanent work incapacity or 
retirement). As such, they were quite effective in alleviating poverty. However, 
social protection-is now confronted with a new phenomenon: exclusion. 

Exclusion goes beyond poverty. It is the accumulation and the combination of 
several types of deprivation: lack of education, deteriorating health conditions, 
homelessness, -loss of family support, non-participation in the regular life of 
society, lack of job opportunities. Each type of deprivation increases the other 
types. The result is a vicious circle; leading from long-term unemployment to 
the break of family ties, and possibly eventually to marginality and 
delinquency. 

Social protection alone cannot be a remedy for every situation of exclusion. 
However, social protection has a role to play not only in providing excluded 
people with an income enabling them to live in keeping with human dignity, 
but also in helping to reintegrate them into society. Both unemployment 
compensation schemes and social assistance mechanisms, and particularlY the 
safety nets designed to guarantee a minimum level of resources to all inhabitants, should 
become essential tools in an active policy to fight exclusion (emphasis 
added). 196 

As the Commission notes elsewhere in the same document, following publication at 

196 European Commission, Modernising and Improving Social Protection in the European Union, 
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the end of 1995 of its "Framework for a European Debate on the Future of Social 
Protection", an extensive consultation during 1996 involving governments, the social 
partners and NGOs confirmed that 

the European social model is valued and should be consolidated. This model 
is based both on common values and the understanding that social policy and 
economic performance are not contradictory but mutually reinforcing. HighlY 
developed social protection FYstems are a mcyor component of this social model (emphasis 
added).l97 

In 1995 the European Commission appointed the Comite des Sages (the "Cornrn.ittee 
of the Wise"), to examine what might become of the Community Charter on the Social 
Rights of Workers. The Comite recommended that the frame of reference used by the 
European Court of Justice to determine the general principles of Community law 
should be extended, a) to the Social Charter and b) to the main international 
agreements signed by the Member States. If this were done, the Social Charter would 
be incorporated indirecdy into the European Treaties, and the international agreements 
on fundamental rights, including for instance the UN Covenant on Economic, Social 
and Cultural Rights, could thus be used to vet all legal acts by the Union.198 1bey 
would form part of the Community law domain under the new version of Article F of 
the Treaty of European Union proposed by the Comite.199 Even without such an 
amendment of Article F, the European Court of Justice in the Nold judgement of 1974 
has already stated its inability to "uphold measures which are incompatible with 
fundamental rights recognised and protected by the constitutions of (the Member) 
States" or with "international treaties for the protection of human rights on which the 
Member States have collaborated or of which they are signatories".200 

The Comite des Sages recommended that one principle should be laid down 
immediately at European Union level, specifically in the Treaty to be negotiated at the 
Intergovernmental Conference of June 1997 (which eventually emerged as the 
Amsterdam Treaty), namely that "each Member State must set in place a minimum 
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income for persons who, despite their efforts, are unable to find paid employment and 
have no other source of income". The actual amount would depend on, the particular 
stage of development reached in each State and the eligibility conditions such as 
actively searching for work would be a responsibility of each Member State20I . 

Regrettably the Amsterdam Treaty does not enshrine such a principle. However, as 
noted earlier, the European Coriunission has stated that it intends to carry forward the 
debate on fundamental rights, building on the report of the Comite des Sages, in the 
context of its Social Action Programme for the period 1998-2000. 

XI.5 Comments on the Proposed Wording 

A multiplicity of elements, all of them important, have to be taken into account in 
fonnulating wording for this right We felt it preferable to use a comprehensive 
phrase, which is also part of international human rights law, being stated in the UN 
Covenant on Economic, Social and Cultural Rights as the "right of everyone to an 
adequate standard of living for himself and his family, including adequate food, 
clothing and housing, and to the continuous improvement of living conditions" (Art. 
11.1 ). 

The wording proposed states that the provision of an adequate standard of living for 
one's self and one's dependants is a duty of the individual in the first place. It then 
proceeds to set down a general obligation of the State, firstly to respect the individual's 
right, and secondly to protect each person's right against encroachments or violations 
from other sources, and to provide, within reason, against unforeseen or. 
unpreventable circumstances, which could be economic, nealth, familial, or indeed a 
combination of these and other factors - in other words, whenever a human being is 
deprived of the basic means of subsistence through no fault of his or her own.202 The 
legislature and administration would continue to be responsible for determining the 
modalities of such protection, having regard to prevailing resources, standards and 
conditions, which of course will change over time and in the light of circumstances. 

The third element of the State's obligation contained in the proposed wording is that 
of promoting and fulfilling th~ right, i.e. (in the words of the UN Covenant on 
Economic~ Social and Cultural Rights) of working to achieve its "full and progressive" 
realisation. This would remain a continuing necessity due to the growth and 
development of the community's economic and social potential, the changing nature 
of the concept of adequacy which would reflect advances in the technological, social, 
medical and other fields, demographic changes such as increased ageing of· the 
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population, educational provision and many other factors. 

In general, the right to social security might be considered as fulfilling at least partially 
to the right to an adequate standard of living such as the UN Covenant on Economic, 
Social and Cultural Rights states it. In Ireland as in many other countries the social 
welfare system has grown continuously in scope and depth for many years now and is 
likely to be seen as the core element of the State's direct response to poverty and need. 
Indirecdy of course the most important response of the state is through enabling and 
safeguarding the capacity of individuals to provide for themselves through their own 
efforts and initiative, for example by pursuing full employment policies. 

Other social policy objectives are also relevant to social security. The Commission on 
Social Welfare (1986) identified five such - attainment of full employment, 
achievement of housing objectives, education, health, and taxation. Of these, housing 
and health are of immediate relevance to the rights we are discussing, and the 
importance of full employment to adequate living standards hardly needs emphasising. 
It is not possible here to discuss in any depth the breadth and complexity of the 
interrelationships between rights in the social welfare field and those in other areas -
suffice it to note that they are many: "Improved incomes for social welfare recipients 
may improve their nutrition and health, increase their ability to educate their children, or help 
them to pqy for good quality housing'. 203 (emphasis added). 

The Report of the Commission on Social Welfare pointed out that in Ireland the term 
"social welfare" had become associated mainly with income maintenance schemes, 
including the supplementary welfare allowance. It summarised the financial objectives 
of social security under three headings: the abolition of destitution and poverty, which 
remains a central aim, the T7!distribution of income, diffiT7!nt to the distribution generated solelY fry 
market forces, and income replacement, in which to some extent the rewards of skill and 
customary standards of living of recipients are recognised. 

The term "social security" is used internationally to describe systems which provide 
either income maintenance only or a combination of both income maintenance and 
health services. The International Labour office has defined "social security" as i) 
"the protection which society provides for its members, through a series of public 
measures, against the economic and social distress that otherwise would be caused by 
the stoppage or substantial reduction of earnings resulting from" seven eventualities 
(sickness, maternity, employment injury, unemployment, invalidity, old age and death); 
ii) the provision of medical care; iii) the provision of subsidies for families with 
children. 

The main difference m the components of social security is that between "social 
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insurance", in which payments are related to previous contributions by ,the beneficiary, 
and "social assistance", which is independent of prior contributions and is related to 
need. The concept of social insurance is upderstood as "an expression of social 
solidarity and citizenship in which .the risks, costs and. benefits should be shared as 
widely as possible".204 The Social Welfare Allowance is intended to provide an 
ultimate safety net for those who for one reason or another are not entided to other 
social security benefits. 

The underlying principle ought to be that social welfare payments should be set at a 
level that ensures a "minimally adequate standard of living relative to incomes and 
living standards in society generally".20s The Commission for Social Welfare itself 
proposed such a minimally adequate level income for one person in 1986, -and thi's has 
been updated subsequendy. 

The Department of Social Welfare commissioned a study,· published ill 1996, 
reviewing the Commission's minimum adequate income.206 The study noted that 
while the Commission envisaged that the adequacy standard would move up over. time 
in line with general living standards in the community, there was "wide scope for 
debate" about the most appropriate reference point. Re~sal to grant constitutional 
status to the right to an adequate standard· of living, .on the 'grounds of such 
disagreement, would be warranted only if it could be assumed that by enumerating 
such a right the courts would ipso facto also be endowed with the associated 
competence to determine how this should be implemented in practice. Such an 
assumption would be mistaken. It would remain always primarily the function of the 
legislature and the executive, not the courts, to determine such matters as criteria for 
entidemeiif; the relationship between insurance and assisqtnce payments, indexation of 
payments;~the'role of additional allowances and non-cash benefits, and so on. 

In this context another element of the ju.dgementof the Swiss Federal Court referred 
to above is of particular interest. In addition to finding that there was an unwritten 
constitutional right to a basic minimum, the Court posed" and answered, a further 
question, viz, whetber such a right was justiciable in constitutional law. It observed 
that while constitutionally based negative claims do not pose any problems, positive 
claims "presuppose that they are sufficiendy normatively defined and that the judge 
has at his disposition the necessary procedures and means to concretise and implement 
[such claims]". The judge also has to have cognisance of the functional boundaries of 
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Tim Callan, Brian Nolan, and Christopher T. Whelan, A Review oj the Commission on 
Social Welfore's Minimum Adequate Income, Dublin, The Economic and Social Research 
Institute, 1996 
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his competence. In view of the restraints of state resources, the Court observed, the 
judge does not have the competence to set priorities for the allocation of resources. As 
a consequence, direct constitutional imperatives which could be implemented by the 
judge could therefore only ever be a minimum level of state acknowledgement and 
performance. 

In the light of the various points considered, the Court concluded that "the basic right 
of securing the conditions of existence fulfils these conditions of justiciability. As 
such it is directed towards the minimum necessary under constitutional law i.e. help in 
emergency cases". And, (in the Swiss context), "the associated State expenditures are 
recognised by reason of the social assistance laws in the cantons. They need no other 
financial-political basic decision. What constitutes the inalienable pre-condition of dignified 
human existence is clearlY recognisable and susceptible to investigation in legal proceedings" 
(emphasis added). The Court added however that there was no question of a 
guaranteed minimum income, since the Constitution "only requires what is 
unconditionally necessary for a dignified human existence and which can prevent an 
undignified beggar's existence". It was in the first instance the affair of the 
responsible community (presumably, in this judgement, referring to the canton in 
question) to define according to its basic legislative framework the type and extent of 
the necessary level of performance in the particular case. This, said the Court, should 
take both money and goods into consideration. Only when the outcome of the 
legislative framework failed to meet the minimum claim required under the rights 
stated in the Constitution was it to be set aside, the Court stated. 

The conclusion of the Federal Court in this instance, namely, a) that the basic 
minimum of dignified human existence is susceptible to investigation in legal 
proceedings, but also, b) that in view of the restraints of State resources the judge does 
not have the competence to set priorities for the allocation of resources, strikes a 
careful balance between ensuring that there is a constitutionally significant content to 
the right while at the same time recognising clear boundaries to the courts' 
competence in defining its scope and in determining how it is to be implemented in 
particular circumstances. To round off this section it can be argued in support that the 
judgement of Finlay P. in Frawlry, referred to earlier in connection with the right to 
health, had already made the same type of careful distinction in an Irish constitutional 
context 
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XII. Conclusion 

The Preamble to the Irish Constitution speaks of "we, the people .. ,seeking to promote 
the common good, with due observance of Prudence, Justice and Charity, so that the 
dignity and freedom of the individual may be assured, [and] true social order 
attained ... ". It is the concept of human dignity and freedom which gives rise to the 
articulation of rights. Rights are moral claims before they are legal entidements. By 
giving them constitutional expression a society makes a solemn statement that the 
rights so enumerated are recognised as of commanding importance in the moral as 
well as the political and legal structures of that society. Because of this special status it 
is generally agreed that constitutional recognition of rights should be accorded 
sparingly and only after careful deliberation. This puts an onus on those advocating 
the enumeration of new rights to make a detailed and responsible case. 

The enumeration of rights in the body of the Constitution is a considered attempt to 
specify important aspects of what is necessary to assure the dignity and freedom of the 
individual and of groups especially the family. Since human dignity eludes final 
definition, no such enumeration can ever be regarded as a completed project. It is our 
contention that fundamental social and economic rights, of which we have identified 
four in particular, should now be explicidy recognised in the Irish Constitution. We 
have endeavoured in this document to make out a reasoned case for such recognition 
precisely on grounds of the common good, the freedom and dignity of the individual 
and the attainment of social order.-- , , ',-,- "-'-"-"''C' .,',' ... '" ,', 

Rights are indivisible because the human person is indivisible. They arise fro'm the 
recognition of the inalienable 'dignity of the . person; "which- -ultimately has--to be 
respected as a whole, During ·the Cold War· it was perh~ps inevitable that 'the spectre 
of totalitarianism should elicit a corresponding reaction in favour of those rights which 
recognise and protect freedoms in the ,civil and political sphere, Now, however, the 
end of the Cold War has removed previous justifications and motivatIons to favour 
one type of right over another, The proposition that human rights"are indivisiOie has 
secured recognition by the international community everywhere. As we have shown 
from a wide variety of sources, the judgement of experience and of reflection is that 
giving constitutional protection only or primarily to one class of rights is not adequate 
to protect human dignity, at least insofar as it is possible to give such protection 
through the medium of the Constitution. A more balanced constitutional statement of 
rights is now needed. 

What is evident from many parts of this document is the extent of agreement and 
consistency at international level in the formulation of social and economic rights, 
Our country, like many others, has willingly become party to international treaties 
which specify social and economic rights. The next step facing us is to bring these 
into the national arena. For Ireland the appropriate place is the Constitution. 
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The &port of the Review Group on the Constitlltion has summarised the arguments against 
constitutional enumeration of such rights, that is, the arguments against making such 
rights justiciable or judiciable. The present document is evidence of the degree to 
which the Irish Commission for Justice and Peace found the Report's treatment 
unsatisfactory. Provoked to make a systematic response to and rebuttal of the Review 
Group's arguments, the Commission for Justice and Peace became increasingly 
convinced of the strength and cogency of the case for enumeration. 

The case rests on the convergence of several lines of argument - constitutional, 
political, moral, economic and social. There is the reality that the Irish constitutional 
experience of the right to education belies the fears of the Review Group. There are 
hints and pointers in the wording of the existing Constitution and positive elements in 
the doctrine of unenumerated constitutional rights. There are the major internal 
inconsistencies in the Report's discussion of the issue. There is the international 
consensus. 

From another aspect, the case for enumerating core socio-economic rights in the 
Constitution is buttressed by the widespread concern about the harsher side of 
economic growth in Ireland and the social divisions and inequalities which accompany 
it. 

The market place is at best indifferent to the requirements of human dignity. It must 
perforce equate value with price. It justifies its prominence in economic life by its 
ability to produce wealth, not by any innate capacity to respect and promote human 
dignity. For this we look to other sources - politics, morality, religious beliefs, the 
State. It is in such a perspective, and starting from the premise that one of the tasks of 
the State is that of overseeing and directing the exercise of human rights in the 
economic sector207, that the importance of giving constitutional expression to the right 
to "the means necessary and suitable to the proper development of life" becomes 
apparent. Market forces can and do aggravate injustice and inequalities as well as 
provide the means to reduce them. There is no inherent economic mechanism in the 
market to ensure that they will do the latter. Against a background of unparalleled 
economic growth in Ireland the case for constitutional affirmation and protection of 
human dignity in the face of economic and social forces becomes more compelling 
and at the same time its achievement more feasible. 

The market is a good servant but a bad master. To make sure that it does indeed 
serve human dignity rather than work against it, adequate restraints and controls are 
needed. One of these, we have argued, is the development of explicit constitutional 
protections for human rights in the economic and social arena. 

207John Paul II, Encyclical Cente.fimus Annus (1991), n.48 
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The Constitution is a fundame"ntal source of values in our society. The time is now 
ripe to bring it into line with the basic moral insight that the requirem~nts of human 
dignity include ensuring to eyeryone, regardless of "their economic status or social 
condition, the "means necessary and suitable for the proper de~elopment of life".208 
To do so would be a noble political achieveme~t, the satisfaction" of a profound moral 
imperative and a sigillficant contribution to the common good of all. 

End 

208John XXIII, Encyclical Pacem in Terns (1963), n.ll 
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