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Interestingly, the court 
came to this decision 
despite C exhibiting 
delusions of being a 
famous doctor.

It is presumed that an adult has the capacity to consent to, or 
refuse, treatment unless the contrary can be established. This 
capacity is known as ‘ordinary capacity’ in a medical context. 
It is also presumed that an adult has the capacity to make a 
will unless the contrary can be proven. The capacity required 

to make a will is called ‘testamentary capacity’. The law sets out 
different tests to be applied in order to establish each type of 
capacity. 

Ordinary Capacity – the ‘C’ test
The test to establish ordinary capacity in Irish law follows the 
English High Court decision in Re: C [1994]

The test is in three parts and the patient must pass all three, as 
follows:

1. Does the patient comprehend and retain treatment 
information?

2. Does the patient believe that information?
3. Does the patient weigh that information, balancing risks and 

needs to arrive at a choice?

Case 
C, a 68 year old man who suffered from chronic paranoid 
schizophrenia. He was detained in a special hospital where the 
medical team would not assure him that they would not – at 
some time in the future – carry out an amputation to treat 
gangrene on his foot. The team believed that C was incapacitated 
as a result of his mental illness. As it was believed by a vascular 
surgeon that C’s chances of survival were less than 20% if he 
did not have the amputation, the team would not give C the 
assurance that they would not amputate in the future. C sought 
an order from the English High Court that he had capacity to 
decide to refuse the surgery. The court found that C did have 

capacity as he had established:
1. That he could comprehend and retain the treatment 

information 
2. That he believed the information and,
3. That he could weigh that information, balancing risks and 

needs to arrive at a choice. Interestingly, the court came to this 
decision despite C exhibiting delusions of being a famous doctor. 

In some incapacity cases, for instance, a Ward of Court, some 
other person may have the legal authority to make decisions 
on behalf of the adult patient. In other circumstances, where 
there appears to be a lack of capacity and no other person has 
the legal authority to make decisions on behalf of the adult 
patient, necessary medical treatment should not be denied. Such 
treatment should be given where the doctors decide that it is in 
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the best interests of the patient to do so. Factors to consider in 
such a scenario include:

(a) Treatment providing best clinical benefit for the patient, 
involving all health professionals in the patient’s care

(b) The patient’s past and present wishes
(c) The views of relatives or others who may know the patient’s 

wishes or beliefs, and
(d) Whether the patient’s capacity may improve. 

Testamentary capacity
Testamentary capacity is different to ordinary capacity. 
Testamentary capacity is the capacity to make a will and it is 
referred to as being of ‘sound disposing mind’ in the Succession 
Act, 1965. The legal definition of ‘sound disposing mind’ was set 
out in the English decision of Banks v Goodfellow (1870) and has 
been approved and applied in Irish law. The court held in Banks 
v Goodfellow that in order to be of ‘sound disposing mind’, the 
testator must satisfy the following three conditions:

1. He/she must know and understand that he/she is making a 
will

2. He/she must know the nature of his/her estate, what assets 
or property he/she is entitled to dispose of, and

3. He/she must show that he/she considered the entitlements 
or possible claims to his/her estate by other parties.

The above criteria may be satisfied during a lucid period even 
though otherwise the patient does not have capacity. 

It is clear that a high level of mental capacity is required in 
order to be able to make a valid will. 

Practical examples
Mr Man is 80 years old and his doctor, Dr Cure, has known him 
for 30 years. Dr Cure’s assistant, Nurse Cure has also known Mr 
Man for many years. Mr Man’s daughter, Lucy, has explained to 
Nurse Cure that her dad has recently become very forgetful. 
Nurse Cure was aware that Mr Man had lived alone and was very 
self-sufficient but a few months ago he went to live with Lucy. 
Mr Man is making a will and has made an appointment to see Dr 
Cure regarding his testamentary capacity. Mr Man’s solicitor has 
some doubt about Mr Man’s capacity and is seeking Dr Cure’s 
opinion. Dr Cure asks Nurse Cure to assist her in her assessment 
of capacity. 

As set out above, testamentary capacity is different to ordinary 
capacity. In the circumstances Nurse Cure might advise Dr Cure 
to test capacity in general terms firstly as Mr Man has become 
forgetful and is not living independently. Next Nurse Cure 
might advise that Dr Cure assess capacity to make a will, if she is 
satisfied with capacity in general terms. Nurse Cure states that 
the three key criteria as set out above in Banks v Goodfellow, 
are the focus and Dr Cure should ascertain the information by 
avoiding the type of questions that illicit a ‘yes’ or ‘no’ answer 
but rather ask questions that go along the lines of, ‘what do you 
understand by …’etc.

It may be beneficial for Dr Cure to keep contemporaneous 
notes of the questions she asks and the replies she gets in case 
the validity of Mr Man’s will is ever challenged in the future. 

Consider another scenario with the same fictitious characters.
Mr Man, who was a patient of Dr Cure’s for over 30 years, died 

last year aged 80. Mr Man made his will, four years ago, in 2010. 
Mr Man’s daughter, Lucy (who is also executor of his estate) has 
applied for a Grant of Probate and requires an affidavit of mental 
capacity from Dr Cure stating that she attended Mr Man for the 
period around which he made his will and that Dr Cure is satisfied 
that Mr Man was of sound disposing mind at this time. Dr Cure 
discusses the case with her assistant, Nurse Cure. Nurse Cure 

If the testator death 
certificate states that 
the cause, or one of 
the causes of death is 
Alzheimer’s disease, 
then the probate 
office usually looks 
for an affidavit of 
mental capacity from 
the deceased’s doctor.
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recalls, having reviewed the files, that Mr Man only attended Dr 
Cure on two occasions in 2009. In 2011 Mr Man was diagnosed 
with Alzheimer’s disease. 

It is presumed in Irish law that a will is valid unless proven 
otherwise. One ground to challenge the validity of a will is 
to contest the capacity of the testator. If the testator death 
certificate states that the cause, or one of the causes of death is 
Alzheimer’s disease, then the probate office usually looks for an 
affidavit of mental capacity from the deceased’s doctor. Dr Cure 
had not attended Mr Man at the time Mr Man made his will, but 
she had only seen him the previous year. Accordingly, Dr Cure 
cannot swear an affidavit that Mr Man had testamentary capacity 
at the time he made his will. Lucy will then have to apply to the 
court and seek a declaration of validity. Obviously, the scenario 
may change with the facts. Contemporaneous notes may have a 
very significant effect on the outcome. 

Conclusion
Ordinary capacity is much broader in scope than testamentary 
capacity. Although only adults were considered above, as all 
practitioners know very well, the issue of capacity for minors, 
in particular the 16 to 18 years category, can be fraught with 
difficulties. Also with ordinary capacity, the important issue of 
consent must be considered. The courts have the unenviable task 
of interpreting the law and making decisions in very different 
circumstances. The High Court decision of Ms Justice Laffoy in 
Fitzpatrick v K [2008] is a leading example. This was the case of 
Ms K, a young woman from the Democratic Republic of Congo, 
who gave birth to a baby boy in the Coombe Women’s Hospital. 
Ms K suffered a major postpartum haemorrhage and required 

a blood transfusion. Ms K refused, via an interpreter, the blood 
transfusion on religious grounds. The hospital challenged the 
validity of Ms K’s refusal to consent to the treatment due to 
the patient’s exhausted state, communication difficulties and 
that she had booked into the hospital as a Catholic. The court 
granted the hospital the emergency order, the blood transfusion 
was given and Ms K survived. One of the factors in the court’s 
decision concerned the C case three stage test for capacity and 
its application. It was held that the patient’s cognitive ability will 
have been impaired to the extent that she is incapable of making 
the decision to refuse the treatment if the patient:
•	 has not comprehended and retained the treatment 

information, and in particular, has not assimilated the 
information as to the consequences likely to ensue from not 
accepting the treatment

•	 has not believed the treatment information, and in particular, if 
it is the case that not accepting the treatment is likely to result 
in the patient’s death, has not believed that outcome is likely, 
and,

•	 has not weighed the treatment information, in particular the 
alternative choices and the likely outcomes, in the balance in 
arriving at the decision.
Accordingly, the court decided that Ms K did not have the 

capacity to refuse the treatment. A striking example of the 
unenviable task of the court!

Note: This article is a general commentary on some of the issues 
in capacity – it is not legal advice – such advice should always be 
sought and obtained on an individual case by case basis. 
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