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FOREWORD 

I received my warrant of appointment from the President of 
Ireland on 8 November, 1983 and took up  office on 3 January, 1984. 
My appointment followed resolutions passed in the Dail and Seanad 
on 25 October, 1983 and 2 November, 1983, respectively. 

'The establishment of the Office of Ombudsman in Ireland was the 
culmination of a process of consideration and debate which had taken 
place over a number of years previously. The most important aspect of 
this debate was the creation of an  All-Party Committee on 
Administrative Justice which reported in 1977. The rpcommendations 
of this Committee formed the basis for the Ombudsman Act, 1980 
under which the Office of the Ombudsman was established. 

Michacl Mills 
Ombudsman 

Mnrch, 198.5 
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PART I 



1. INTRODUCTION 

At thc end of its first year of operation the Office of Ombudsman has been 
established on fairly firm foundations. Our achievements to date compare 
favourably with other Offices throughout the world which are established for 
many years and have much greater statfnumbers. 

It was a very difficult year because of the many and complex problems 
associated with the launching of a new institution. The dedication and hard work 
of a very small staff was a major factor in dealing with the heavy flow of 
complaints. I cannot speak too highly of their contribution which involved a 
constant giving of time and effort well bcyond the call of duty. 

After one year ofpractical experience of the Office I have no doubt whatever 
about the need for the creation of the Office of Ombudsman. From the day on 
which I first took up Office a steady stream of letters seeking my help was the real 
manifestation of the need. While some of these lettersdealt with subjects outside 
my remit or were of such a nature that there was not much4 could do for the 
con~plainants, I want to stress that the vast majority of compldints received were 
genuine appeals for help from people who had reached frustration point in their 
dealings with the public service and who had no avenue of appeal for what they 
felt were very real grievances. 

The response of many civil servants to the creation of the Ombudsman's 
Office has been most encouraging. They recognised the need for the Office and 
co-operated whole-heatedly in its enquiries. There was evidence, however, that 
some senior civil servants had considerable suspicions about the new institution 
and resented its intrusion, particularly when their decisions were under scrutiny. 

Role of the Ombudsman 

I have been asked on several occasions how I see my role as Ombudsman. 
The short answer is that I see myself as a kind of mediator between the public and 
thc administration. The principal aim of the Office of Ombudsman is to ensure 
that the ordinary man in the street gets fair play in dealing with the 



administration. If people have cause for complaint about the manner in which 
they have been treated by public servants it is my function to examine the 
complaint, and if it is found to be justified, to seek remcdial action. I see my role 
as being concerned not only with the legal aspects of the complaint but also with 
the question of equity and fair play. This is the attitude adopted by the Office of 
Ombudsman in a number of other countries. 

Most of us tend to think of public administration as one large monolithic 
organisation. In reality its power and authority is administered by individuals. 
Consequently, human error must inevitably lead to mistakes and mis- 
judgements. In the past we have looked to the courts to provide redress for an 
aggrieved citizen, but more and more in modern times this alternative is neither 
realistic nor feasible for the ordinary person. It is precisely for these reasons that 
the Office of Ombudsman was established by agreement between all the parties 
in the Oireachtas. 

Complaints have come to this Office from every section of the community 
and from all walks of life. The complainants include farmers, businessmen, 
unemployed, homeless people, civil servants, teachers, pensioners, companies 
and clergy-men. In addition to the large number of complaints by letter, 
hundreds of people have called personally to our Office ati52 St Stephen's Green, 
while hundreds of others have used the telephone either tomake their complaints 
or to seek information from the Office. 

Several members of the Dii l  and Seanad have availed of the Office to try to 
find remedies for constituents' complaints when all other avenues had failed. 
Members of local authorities have also been sending increasing numbers of 
complaints to the Ombudsman. 



2 .  'I'fiE YEAR'S WORK 

A total of 2,267 complaints was received in the first year. I had jurisdiction to 
examine 1,544 cases of which 1,013 were completed, resulting in a solution being 
found in 400 cases and the provision of help or advice in a further 148 cases. 

Complaints were not upheld in 294 cases but it should be noted that 122 of 
these cases related to the system of averaging insurance contributions for the 
purposes of Contributory Old Age Pension. These particular complaints were 
not upheld bccause the Department of Social Welfare could not be faulted for 
applying regulations which, as I shall point out later in this Rcport, operate 
unfairly against a number of senior citizens. Only the Oireachtas has the power to 
change this situation. 

A :otal of 171 complaints was withdrawn or discontinued while 531 cases 
have been carried over into 1985. 

The following table summarises the work done in the past year: 

TABLE 1 



Of the 723 cases outside my jurisdiction I referred 154 complaints to Local 
Authorities and 68 to Health Boards with a request to examine them and let me 
know the outcome. These bodies co-operated fully with my Office when the 
complaints were drawn to their attention, even though my remit will not extend 
to them until 1 April, 1985. I am happy to say that a large proportion was 
resolved. A number of complaints against the ESB which is also outside my 
jurisdiction were similarly resolved. 

Analysis of complaints outside jurisdiction 

Civil Service 
(Personnel matters 

Health Boards & 
Local Authorities 

Semi State Bodies 

Sol~citors 1 

Private Companies 

etc.) 

(In addition to complaints by letter and by personal visit to the Office almost 
4,000 telephone calls were dealt with during the year. Many of these were in 
relation to complaints that were not within my power to examine but my staff 
spent considerable time in giving assistance, advice and information to the 
callers). 

Of the total 1,544 complaints against Government Departments and Offices, 
Social Welfare accounted for almost half at 744, with Revenue Commissioners 
next at 295. The 192 complaints against Posts and Telegraphs related almost 
entirely to 'phone bills and 'phone service for the period July to December, 1983. 
From January 1984 the telecommunication and postal functions of the 
Department were transferred to Bord Telecom ~ i r e a n n  and An Post. The new 
bodies will come within my jurisdiction from 1 April, next. 



The following table shows the number of complaints received in respect of 
certain Departments: 

TABLE 2 

It may be helpful to relate the 2,267 complaints received in the first year to the 
number of complaints made to Ombudsmen with similar powers in some other 
countries in recent years. 

TABLE 3 



Without the co-operation of civil servants, solutions would not have been 
found to many problems in the past year. All the Departments of Central 
Government appointed liaison officers early in the year to handle complaints 
from the Ombudsman's Office. The co-operation of these officers was 
invaluable, especially in Social Welfare and in the Revenue Commissioners 
where we had by far the largest number of cases. 

The co-operation of the civil service in general, however, was counter- 
balanced by some uneasy periods when suspicions of our activities and legal 
challenges to our authority were prominent. 

It was not unexpected that there would be early suspicions among public 
servants of the work of the Ombudsman's Office. A similar pattern was 
experienced by other Ombudsmen throughout the world where it sometimes 
took four to five years to establish what might be reg&ded as a proper 
relationship. I have no doubt from the progress of the first ye& that we will have 
a happy relationship with the public service in a much shorter time. 

It is understandable that public servants would have suspicions about the 
creation of an Ombudsman's Office in 1984, more than sixty years after the 
foundation of the State. It is not easy for a senior member of any large 
organisation to accept examination or investigation by an  outsider. The public 
service, with its many grades of seniority, must obviously find it extremely 
difficult to accept the presence of the Ombudsman's Office; but the writ of the 
Ombudsman requires that decisions be questioned from the lowest to the highest 
level. In many cases the decision will be found to be correct; in others, equity will 
require that the original decision be reviewed and, perhaps, altered. 

Public servants make decisions every day which can affect for better or worse 
the lives of thousands of citizens. It is not humanly possible to be right all of the 
time. My experience to date has shown that mistakes do  occur which adversely 
affect members of the public - on occasion even for a period of years. 



The naturc and the cxtent of the complaints received in the past year have 
highlighted the absencc until now of a corrective mechanism. The fact that 
Ircland was one of the last countries in I.kuope to set up an Ombudsman's Office 
means that we have much more ground to make up on other countries in 
csiablishing a widespread understanding of the frustrations that citizcns 
frequently experience in dealing with bureaucracy. 

The fullest co-operation has been forthcoming at all times from different 
Lkpartments in regard to conlplaints which could be iresolved on an informal 
basis and which did not involve a challenge to the Department's decision-making 
process. Sonic senior civil servants had difficulty, however, in accepting that the 
Ombudsman was set up not for the purpose of examining minor errors at clerical 
level, but to investigate complaints about administrative actions at all levels 
throughout the service. Our authority to investigate particular complaints has 
bczn challenged on a number of occasions and legal opinion has been invoked at 
a very high level to prevent this Office carrying out or continuing its 
investigations. I am happy to report that our legal advice was correct in all cases 
and we proceeded with our investigations. 

Departments are quite entitled, ofcourse, to question the legal authority of a 
new institution charged with investigating complaints against them. Where 
points of principle are involved or where, as in the case of Appeals Officers of the 
Department of Social Welfare, long established procedures are in question, it is 
understandable that senior officers of Departments would seek legal clarifica- 
tion; it is less easy t o  accept, however, objections which seem to be more 
concerned with preventing an investigation into particular complaints than with 
the questlon of whether the complaints are justified. 

Review procedure 

I have adopted a system of seeking to find a solution to many cases by way of 
a request to the Department involved for a review. Requests for a review are 
normally made in the context of our having conducted a fairly detailed 
preliminary examination and having reached certain tentative conclusions as to 
the outcome. At the stage where I have established in my mind the nature of the 
likely recommendation, I sometimes ask the Department concerned if they 
would like to respond favourably along certain lines. 



The purpose of a review of this kind, which is widely used by Ombudsmen 
throughout the world, is to  enable a Department to  look again a t  a particular 
case in the light of new evidence o r  fresh argument. A revicw enables a 
Department to  alter an  earlier decision on  its own initiative rather than t o  await a 
formal recommendation from the Ombudsman's Office when the opportunity 
will have been lost t o  act independently. Some senior civil servants seem to  have 
the impression, which may take some time to  remove, that  the Ombudsman's 
Office is merely making representations in the same way a s  a public 
representative makes enquiries on behalf of a constituent. The Ombudsman's 
Office was set up under a n  Act of the Oireachtas to  investigate complaints by 
citizcns against the public service and  t o  establish whether o r  not Departments 
had been guilty of maladministration. 

Recommendations of the Ombudsman 

While the Ombudsman's Office cannot impose its findings o n  the public 
service, it has the authority of the Oireachtas to  support its findings and 
recommendations. It can inform the Oireachtas of any failure by a Department 
to  respect its recommendations. Throughout the world the recommendations of 
the Office of Ombudsman are respected and  accepted by government 

I 
Departments. The moral authority involved is backed by !he Ombudsman's 
ability to  report t o  the Oireachtas each year (and if necessary on  specific 
occasions) on  complaints received and  the manner in which public servants have 
dealt with them. 

Complaints from former civil servants 

During the past year I drew the attention of civil servants to  the fact that 
among the complaints I had received were a number from their former 
colleagues in the civil service who had retired and  who claimed that the system of 
which they were part  for so  long was now operating unfairly against themselves. I 
thought it would be helpful to  civil servants t o  realize that in dealing with the 
public they may be making decisions which one day may adversely affect 
themselves. It is useful for  all o f  us to pose the question occasionally "if I were on  
the other side of the table would I like t o  be treated in this way?". 



4. LEGAL CEfALLENGES TO 
THE OMBUDSMAN'S AUTHORITY 

In the first ycar there were a number of  challenges on points of law by 
diflerent government Departments to  the authority of this Office to  conduct 
investigations o r  to continue investigations already started i n  particular cases. I 
am happy to say that the action we took in all cases was supported by legal 
opinion and was correct. 

Department of Posts & Telegraphs 

The first challenge to the Office came shortly before its opening. The 
Department of Posts &Telegraphs, following legal advice, informed us we had 
no  authority to  investigate 'phone accounts, despite the fact that  this authority 
was clearly set out in the Act. We informed the Department that we intcnded to 
investigate 'phone accounts for the period from July 1983 (when the Act came 
into force) to  the end of that year when Bord Telecom Eireann was,officially 
established. 

13ord Telecom ~ i r e a n n  

Bord Telecom ~ i r e a n n  were initially reluctant to  accept that the Ombudsman 
had authority to investigate the actions of the Board and again we were obliged 
to  tell them that we intended proceeding with our  investigations in line with our  
obligations under the Act. After various discussions with officials of Telecom 
~ i r e a n n  they accepted our  position and a formula was agreed upon for the 
examination of 'phone bills. The result was, I think, advantageous to both sides 
and with Telecom's co-operation a large number of complaints we!-e resolved 
during the year. 

Department of Education 

The next challenge came from the Department of Education after we had 
been engaged for several months on an  Investigation into the recruitment of a 



teacher to a Vocational Education Committee. (The Ombudsman Act 
specifically precludes from investigation recruitment to Government Dcpart- 
lnents but because recruitment to VECs is subject to approval by the Department 
of Education, it is open to examination - so long as the VECs remain outside the 
Ombudsman's remit.) When we had reached certain tentative conclusions about 
the case we suggested to the Department of Education that they might review the 
case along specific lines. They declined to review the case favourably and instead 
sought legal advice as a result of which they claimed we had no authority to 
investigate the case as the decision against the teacher had been taken by the 
Department of Education before the Act creating the Office of Ombudsman 
came into effect. The Department failed to take into account that the 
complainant, on learning of his rejection by the Department of Education, 
immediately appealed against the decision and a final decision on his case was 
not reached until October 1983, a date well within the jurisdiction of the 
Ombudsman. We continued our investigation which is still in progress. 

Department of Social Welfare 

A challenge came also from the Department of Social Welfare in relation to - 

the authority of this Office to investigate the decision of Appeals Officers. We 
found the legal advice given to the Department of Social ~ e l f a f e  unacceptable in 
the context of the Act which specifically provided that the actions of Appeals 
Officers were subject to investigation and defined "actions" as including 
decisions. The legal advice we received confirmed this position and left no doubt 
about the intention of the Oireachtas in the passing of the Act or about the clear 
provisions of the Act itself in regard to the decisions of Appeals Officers. 



5. SUGGESTED REVIEW OF LEGISLATION IN 
PARTICULAR AREAS 

The  need for regular rcvicws of social legislation has been indicated by a 
nunibcr of complaints to the Ombudsman in the past year. 

Social insurance 

I have spoken o n  a number of occasions publicly about  the anomaly in the 
law which prevents people who have many years of social insurance 
contributions getting a Contributory Old Age Pension. It is inequitable that 
persons who had paid more for social insurance stamps should get less benefits 
than those who paid less because the deciding factor was the number  of years 
from their first contribution after 1953. I have received scores of complaints from 
pensioners who found o n  reaching 66 years of age that  their expectation of 
getting a Contributory Old Age Pension was dashed. In many cases they received 
a reduced pension and in some cases n o  pension a t  all. I will deal with t h i ~  subject 
in greater detail in the following chapter. 

I,aw of "domicile" 

A number of otlieranomaliesalso came to my attention during the year. One 
of tlic most disturbing was in relation t o a  person who was deemed ineligible for ;I 
Deserted Lliil'e's Allowrnce when her husband left her, and also Sailed t o  obta i r  a 
LYidow's Pension when he died. Tlierc is one aspect which requires examination 
i n  t1ic context of legal rcvicw. This relates to the law of"domicilr" where the 
\tom:in is regarded ;IS having the same domicile as her husband cven though he 
may h a l e  departed yrnrs ago to Engl;lnd o r  America, divorced her and 
I-cniari-icd: 5 0  that i f  thc man dies she is not I-cgartled a s  his widow Sol- the 
p u r p w s  (~I'Social Wellare benefits. The  Law Reform Commission h ; ~ s  ;tlrc;ttly 
piit lOrw;1r~1 recomn~endations fat- change in rcgard to the question ol'clomicile. 
111 tlic meantime. the Oireachtas might look a t  the possibility of allowing :I 

~iiscsctiori:iry power to the Lkpartmcnt olSuciaI U'elfrire. in or tie^- to ensut-e that 
thc \cr! \mall i~ilrnherof'widows affectcd by tlieexistingsit~iation can be helped 



The deserted husband 

There is a further anomaly in the area of Silcial Welt'irl-e which ;rfI'ects 
deserted husbands. Under existing legislation. a h u h a n d  who has been granted 
custody of the childrer by the courts ;rI'tcr the mother has deserted the family 
 nay gct considerably less by way of social wclfare assistance than would a 
descr-tcd wife in similar circunfitanccs. 

Among the cases brought to m y  attention was that ol 'a Samily. comprisinga 
husband and three children, theeldest o fwhom is 12 yea!-s ofage.  Thc husband's 
incomc. as an  unemployed worker for mot-c than 18 months, consists of 
approximately C54 ilnemploymcnt Assistance. 

A desertcd wile in thesame circumstances would receive about  '20 extra per 
week. 

Tax anomaly 

An anomaly under the jurisdiction of the Revenue Comn~issioners also 
affects widows. If the child of a widow is receiving an  annual income above a 
conipat'atively low level from an  assurance policy created by hjs late father the 
mother is not able to  claim from the Revenue Commissioners,either the child 
allowance o f  £100 o r  the personal allowance of £1300 as a si&le parent. For  
example, if a child has an  annual assurance income of 2250 the mother, who 
could normally claim tax relief of £1300 personal allowance and  El00 child 
allowance, loses both these allowances. This means that  tax relief a t  35p in the 
pound on the allowances of £1400 which she would normally receive a s  a widow 
is not available to  her, with consequent net loss of about  £240 in income per 
annum. I have been in touch with the Revenue Commissioners on the matter. 
They inform me that it will require an  amendment of the law and they have 
passed on my comments to the Minister for Finance in this regard. 

Trade disputes 

One of the earliest cases I received was from a trade union which complained 
of the failure of its members to obtain Social Welfare benefits after they had  been 
locked out in a trade dispute. Under the provisions of Social Welfare legislation, 
persons who d o  not stand togain  materially from a strike by fellow workers can 



still bc prevented from obtaining unemployment benefits if they are  regarded as 
being members of the same grade o r  class. When the particular Act was passed in 
I967 it was agreed by the Oireachtas that it sho~t ld  be reviewed in a comparatively 
short time because of the  danger that the provision in regard t o  membership of 
the same grade o r  class might operate unfairly against certain workers. No review 
has taken place over the past 17 years and I suggested t o  the union involved in this 
particular complaint that they should approach the Irish Congress of Trade 
Unions with a view t o  seeking a review of the legislation. 

Delayed payments 

It seems inequitable that  interest can be charged by the State on money due  
from citizens while no similar facility exists for recipl-ocal payments. 1 have 
received several complaints in the past year that delayed payments of money by 
govcmmcnt Departments were less than the current value o n  the date  the money 
was due. 

This situation is of particular concern t o  persons failing t o  obtain their 
etititlenients under the Social Welfare Acts because of mistakes in deciding their 
claims. For  example, a widow who was refused a pension in 1977 because of a 
mistake in the Department of Social Welfare was paid her pension in 1984 with 
arrears over the 7 years. Instead of receiving the amount  a t  today's value, 
however, she was paid the actual amount  set ou t  in the 1977 legislation and 
similar amounts  in the subsequent years in accordance with the social welfare 
legislation for the particular year. If she had received the money a t  the time, of 
course, i t  would have been far more valuable t o  her than the same amount  today. 

There is n o  provision in law t o  meet this kind of situation. Ex-gratia payment 
can be made by Departments with the sanction of the Department of Finance, 
but there is n o  provision in law t o  ensure that  persons will receive their 
entitlements in accordance with the current value of the money. 

I have been unable to obtain this entitlement for complainants because o f t h e  
absence o f a  clear legal provision. I havelooked a t  thesituation in othercountries 
and found that such a provision has been made in many instances. In the UK a n  
agreement was reached seven years ago that where payments were delayed for 
any reason beyond 12 months,  interest would be paid either in simple o r  



compound terms depending on the period of time. I have also found that a 
number of other countries have provision to ensure that inflation rates are 
automatically applied in all cases of serious delay to ensure that people get the 
true value of their entitlements. This is the case in Scandinavian countries, in 
C';inada and in Australia. 

Valuation of property 

One area in which change was effected in the past year following a 
recommendation from this Office was in regard to the publication of 
information on changes in the valuation of property. A complaint was made to 
me by a person whose valuation was increased at a time when he was out of the 
country. He was not aware that a revaluation was in progress and when he 
discovered the valuation had been increased it was too late to appeal since the 
statutory 28 days had lapsed. I made a recommendation that the dates in regard 
to the revision of rateable valuation of property should be altered and the 
recommendation was accepted by the Departments of Finance and Environment 
to give persons a better opportunity to make use of the appeals procedure. 

Antiquated law 

A problem of particular concern arose during the year and although it was 
outside my remit 1 approached the local authority concerned to try to effect a 
solution. The problem relates to antiquated regulations under which house- 
holders can be made liable for the cost of repairing water mains outside their 
houses. In the particular case, a pensioner was being charged for the cost of 
repairing a water main outside his house on the roadway which he claimed had 
been damaged by heavy traffic. He was threatened with the loss of his water 
supply unless he was prepared to make good to the local authority the cost of 
repairing the damage. The situation is completely inequitable and one that 
requires urgent amendment of the law if repetitions of this problem are to be 
avoided. I had no jurisdiction in the particular case but when Local Authorities 
are brought under the Ombudsman's remit from 1 April, 1985, it is likely that 
more complaints of this nature will arise. It is most unfortunate that persons in 
private houses, especially pensioners, should run the risk of facing what for them 
is a very substantial bill for damage to a water supply which is outside their 
control. 



6. COMMENTS ON SPECIFIC COMPLAINTS 

~~ .- - . -. 

REVENUE COMMISSIONERS .- - - 

Tax problems 

I n  terms of solving the problems of taxpayers, I achieved a fair tlegrce of 
succcss in relation to complaints against the Revenue Commissioners. I wish to 
acknowledge publicly the Revenue Commissioners' speed and efficiency in 
dealing with complaints made against them. 

111 many cases their response was received within a very short time of 
notification of the complaint and in most cases the complainant's problem was 
satisfactorily dealt with. This contrasts with delays experienced by the taxpayers 
which were a frequent cause of complaint during the year. 

Nature of complaints 

The vast majority of complaints against the Revenue Commissioners related 
to delay in responding to requests for 

certificates of tax free allowances 
balancing statements 
refunds of tax 

0 general information 

In all cases the complainants had been in touch with the tax offices concerned 
either by letter of by 'phone about their case and having failed to get a response, 
wrote to me. A delay of three to four months was not unusual - even for  
relatively straightforward cases. Much longer delays were experienced by 
con~plainants who, for example, had temporary jobs or had their affairs dealt 
with by more than one tax office. (I have dealt with the problem of delay in detail 
under the chapter "Delay - A Matter of Serious Complaint"). 



Consideration for special categories 

Coping with the harsh economic realities of the eighties is a traumatic 
experience particularly for widows and  pensioners. Both are extremely 
vulnerable and dependant. When sharp cryptic demands for payments are issued 
from the computer system no  account is taken of the age o r  circumstances of the 
recipient. The elderly are easily frightened and upset by authol-itative demands 
for payment. It may be that such categories are difficult to  identify but some 
thought should be given as to  how the problem might be overcome in order to  
avoid unnecesssary distress to  the weak and  the elderly in our  community. 

DEPARTMENT OF SOCIAL WELFARE 

Averaging of contributions for Old Age Contributory Pension 

As I mentioned earlier in this Report the most recurring complaint against 
the Department of Social Welfare, was the matter of the "average" requirement 
for the Contributory Old Age Pension. The manner in which the inequity of the 
present system affected so  many people in such different ways is, in my view, a 
clear signal of the need for change in the current legal provisions governing 
Contributory Old Age Pensions. The case that I shall deal with later typifies how 
frustrating it must have been for certain applicants for Old Age Contributory 
Pension to  learn that  if they had paid less contributions during their working 
lives they would have qualified. There is an  inherent inequity in any system which 
treats those who have paid fewer contributions more favourably than those who 
have paid more. 

There was a constant flow of letters from olderpeople in the community who 
found to their dismay on reaching the age of 66 years that they were not entitled 
to  Contributory Old Age Pension despite the fact that they had been paying 
Social Insurance contributions for several years. Because of broken insurance 
payments between 1953 and  1974, they had not the required minimum average 
number of stamps each year (i.e. 20) to meet the Social Welfare regul a t '  lons. 



Only a change in these rcjiulations would enable them to  qualify for 
Contributol-y Old Agc Pcnsion. Thechange would cost money but theextra cost 
to  the State would bc on ;I declining scale over the ycars and  would,  before long, 
disappear entirely. Unless something is done reasonably soon, many of these 
pensioners complain they will not be alive to get the bcnefit. 

The present anomalies in the system arose when in 1053 non-manual workers 
earning mot-e than C600 a year ceased to be compulsorily insured. The income 
limit was raised in subsequent years until 1974 when compulsory insurance was 
again introduced for all workers, irrespective of income. 

I n  the years between 1953 and 1974 workers were in and  out of'the system, 
depending on their earnings at  any particular time. As a result of their brokcn 
record of contributions many people now found themselves entitled to  rcduced 
pensions and in some cases, unfortunately, to  no pension a t  all. 

Many could have become voluntary contributors during the periods they 
were not compulsorily insured; others could not because they had less than the 
minimum stamps required to  be Voluntary Contributors. But most com- 
plainants were, apparently, unaware of the implications for their pension rights 
until their applicationsfor the Contributory Old Age Pension were turned down. 
To add  to their sense of grievance, they discovered that colleagues who never 
paid insurance at all before 1974 were entitled to  full pension rights because their 
total stamp contributions were averaged out over a much shorter number of 
years. 

The following summary of one of the many complaints received by me, 
illustrates the problem: 

The conlplainant in this case failed to qualify for a pension despite the fact that he 
had an average of 19.48 contributions per contribution year. 

He compares his situation to that of a friend who qualified fo r a  pension at  the 
maximum rate. The following comparison of their I-ecords illustrates the 
point. 



The complainant's total is divisible by 31 yielding an  average of 19.48 
whereas his friend's total is divisible by 10 giving him an average of 52. 
Because his friend was better paid in 1953 and  1954 bringing him ou t  of 
insurance in those years he enjoys a full pension today, while the less well paid 
complainant who paid more contributions, gets no  pension. 

Telephones 

As I have explained earlier in this Report 1 a m  empowered by law t o  carry out 
investigations into complaints about disputed telephone accounts a s  well a s  
unsatisfactory o r  faulty telephone service which arose only during the period 
between 7 July, 1983 (the effective commencement date of the Ombudsman Act, 
1980) and 31 December, 1983 (the date on  which certain of the functions of the 
former Department of Posts & Telegraphs were transferred t o  Bord Telecom 
~ i r e a n n ) .  

A number of meetings were held with representatives of Bord Telecom 
~ i r e a n n  in January 1984 to  discuss how complaints concerning telephones might 
best be handled. The final outcome of these meetings was that a procedure for - 
investigating the relevant complaints was agreed. This procedure was 
immediately pnt into effect and  reports on  the first batch of cases were furnished 
by Telecom ~ i r e a n n  in February 1984 
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I considered that, in the interest of fairness, the complainantsshould have the 
opportunity to challenge any or all of the points made by Telecom ~ i r e a n n  in 
their reports on complaints. It was decided, therefore, to summarise each report 
and send a copy to the respective complainant inviting relevant comments. In 
certain cases, the response was sufficiently comprehensive to enable me to make 
a recommendation on the basis of the evidence made available to me. In other 
instances it was found necessary to arrange a personal interview or at least to 
converse by telephone in order to clarify certain aspects before I could reach the 
basis for a conclusion in each of the cases involved. 

My recommendations in some cases resulted in rebates ranging from as much 
as £800 to as little as £5 depending on the circumstances surrounding each 
individual case. Summaries of some of the cases are contained in Part 11. 

In most of the cases concluded to date the recommendedrebate represented a 
reduction in a disputed bill to the previous general average of bill incurred by the 
subscriber concerned. Where neither the complainant nor Telecom ~ i r e a n n  had, 
in my vlew, presented conclusive evidence, I based my recommendation on the 
probabilities of the cases concerned. 



7. DELAY - A MATTER OF SERIOUS 
COMPLAINT 

Social Welfare 

Unnecessary delay on the part of various government Departments and 
Offices in replying to letters and making decisions warrants a special comment. 
In addition to investigating "any action taken by or on behalf of a Department of 
State ..." I am also empowered to investigate "failure to act", in other words 
delay or inaction. Delay, in any circumstance, is frustrating for people who await 
decisions about the payment of grants, the issue of tax free allowance certificates 
and various types of approvals, but in the case of applicants for benefits from the 
Department of Social Welfare it can very often result in real hardship. Ten per 
cent of all complaints against the Department related to delays. 

I am mindful of the demands on the Department to respond to and provide 
an increasing number of services for the genleral public. With the increase in the 
numbers out of work the pressure on the Department is mounting. However, the 
number of complaints that I received about delay of one kind or another, leaves 
me in no doubt that hardship has been suffered by many people in their efforts to 
secure their lawful entitlements. 

Two cases illustrate the problem: 

(1) An applicant for Deserted Wife's Allowance received an unfavourable decision 
seven months after she applied. She then appealed the decision but did not learn 
of the outcome for a further twelve months. 

The claim was originally sent for investigation and it took approximately 
five months to complete the investigation and two months to give a 
decision based on the report of the investigation. 

The complainant was refused the allowance and appealed against the 
decision. She requested an appeal form which she received within three 
weeks. 



Nine weeks later the case was referred for appeal but she did not learn of 
the outcome for a further eight months. 

As a result of the appeal the complainant was awarded a Deserted Wife's 
Allowance from the date of her original application (nineteen months 
earlier). 

(2) A man and his family were denied their entitlement to Disability Benefit for two 
years. 

The complainant's Disability Benefit was terminated in July 1982 on the 
grounds that he had insufficient contributions to continue in benefit. 

Six months later the complainant called to the Department and produced 
evidence to suggest that a former employer had defaulted in paying Pay 
Related Social Insurance on his behalf. The Department was sceptical 
about the evidence. 

When my Office intervened in July 1984 the matter was referred to an 
officer of the Department who interviewed the complainant and 
established that employment between 1972 and 1977 was eligible for 
special credits. Consequently, the complainant was entitled to Disability 
Benefit. 

By August 1984 the complainant had received arrears in excess of £4000 
and his entitlement to full benefit restored. 

Revenue Commissioners 

Delay accounted for many of the complaints received concerning the 
Revenue Commissioners. 

The following cases indicate the general problem: 

(1) A man took up seasonal employment in the Summer of 1983 and submitted a 
Return of Income form to Revenue in July 1983. H e  needed a certificate of tax 
free allowance for his employer and he also requested a balancing statement for 
the years 1981/82 and 1982/83 in order to sort out the tax liability of his wife 
who was also working. He made several subsequent enquiries to the tax office 
but got no response. 



Following notification of the complaint, the Revenue Commissioners issued: 

(a) a balancing statement which showed that the complainant was due a 
refund of £151.33 

(b) a statement that his wife was also owed a refund of £1,617. 

It took eight months and a complaint to my Office to achieve this result. 

( 2 )  Other typical examples of delay in straightforward cases were that: 

It took almost three months to transfer the tax free allowance of a 
redundant PAYE worker to his working wife. 

A request to change a tax table took at least three months to secure. 

Another complainant was left on  Emergency Tax for four months before 
she received her tax free allowance certificate. 

(3) A public servant found it necessary to complain about the failure of the Revenue 
Commissioners to respond to his enqui~ies., 

Having issued advance notice to them that he intended t o  make a complaint 
to the Ombudsman if he received no  satisfaction by a certain date, he duly got a 
reply by the date specified. He subsequently wrote to me: 

" ... the mere existence of your office and the threat of a complaint to you was 
probably responsible for my finally receiving a response for which I might 
otherwise have still been waiting". 



8. THE FUTURE OF THE OMBUDSMAN'S 
OFFICE 

The experience of the first year and the level of co-operation achieved from 
the various government Departments, despite some continuing tensions, 
promises well for the future development of the Office of Ombudsman. 

It will not always be easy for government Departments to accept my 
recommendations, especially when there is implicit criticism of a member of the 
staff involved; but the onus will fall on the Secretary of each Department to 
ensure that the recommendations of the Ombudsman are respected. This puts a 
considerable responsibility on a Departmental Secretary who may find the 
Ombudsman's findings challenged by senior officials on his staff and whose 
advice to the Secretary may be to reject the recommendations. 

Any recommendations made by the Office of the Ombudsman will follow 
detailed and careful investigation of cases and will be made only in the conviction 
that equity requires redress for the complainant. 

The extension of the Ombudsman's remit to Local Authorities and Health 
Boards will increase the workload of the Office considerably in 1985. The level of 
co-operation I have already received from Local Authorities and Health Boards 
at a time when I had no  jurisdiction in these areas has been very encouraging. 

The decision of the Government to leave Bord Telecom ~ i r e a n n  under the 
Ombudsman's remit means that the problems associated with complaints about 
telephone bills are likely to multiply this year. We have solved, with the co- 
operation of Telecom ~ i r e a n n ,  the bulk of the complaints about telephone bills 
made to us in 1984 in regard to the period from July to December 1983. 

In the long run, however, no satisfactory method of resolving complaints 
about telephone bills is likely to emerge until a fault-free system of metering, 
which is not open to interference, is available to subscribers. 



An Post will also come under my remit on 1 April, 1985. I do  not anticipate 
major problems in this area judging by the number of complaints in regard to 
postal matters in 1984. An Post indicated from the start that it would be happy to 
co-operate with the Ombudsman's Office whenever the Government decided to 
bring An Post under my remit. 

The additional posts created to deal with the extended remit from 1 April, 
1985 should help considerably to reduce the pressures on existing staff. 

The major difficulty in 1985, as in 1984, is likely to involve complaints in 
regard to decisions taken a t  a more senior level in the public service. Some of 
these complaints will require long and detailed investigation resulting in findings 
and recommendations which senior public servants will have difficulty in 
accepting. 

I will continue with the practice adopted from the start of trying to resolve 
complaints in an informal way where it is possible. I will seek to win greater 
acceptance throughout the public service for the review procedure which can 
reduce considerably the amount of time required to resolve cases. 



9. VISITS OF OMBUDSMEN TO IRELAND 

I was particularly fortunate in the very first days of the Office that D r  Neils 
Eilschou Holm, the Danish Ombudsman, agreed to come to Ireland for some 
days to give whatever help he could in the setting up of our Office. I cannot say 
enough in praise of his efforts. 

In July we were honoured by the visit of Professor Jack Richardson, 
Ombudsman for the Australian Commonwealth, and a very highly respected 
member of the International Ombudsman Institute, whose experience was very 
useful in discussing problems common to both Offices. 

Contacts with Ombudsmen abroad 
In July 1984, Dermot Curran, the Director of the Office, and myselfattended 

the 3rd International Ombudsman Conference in Stockholm and Helsinki. The 
; extensive and in-depth formal sessions of the Conference were extremely 
: enlightening. Even moi-e beneficial to me as a newcomer to this area were the 

many informal conversations we had with Ombudsmen and their assistants from 
all over the world. 

Ofparticular help to us was a subsequent meeting in London with the British 
Parliamentary Commissioner, Sir Cecil Clothier, and members of his staff. We 
are very grateful to all of them for their generous assistance. 



10. STAFF AND ACCOMMODATION 

The authorised investigative staff of the Office in 1984 was:- 

1 Director 
1 Senior Investigator 
4 Investigators 

The staff are civil servants of the State and are similar in status to the staff of 
the Director of Public Prosecutions or the Houses of the Oireachtas. Under the 
Ombudsman Act, the staff are appointed by the Minister for the Public Service. 
However, during the course of the year the Minister delegated t o  the 
Ombudsman a very wide range of functions which the Minister had under the 
Civil Service Regulation Act, 1956 and the Civil Service Commissioners Act, 
1956. The net effect of this delegation is that, while the Minister retains the power 
of appointment, effectively all other personnel functions are vested in the 
Ombudsman. 

As civil servants, the staff are appointed by the Civil Service Commission. 
This ensures a fair and independent means of selection. However, it did give rise 
to some problems during my first year of office. Because of the need to be fair, 
and to be seen to be fair, the Commission have been forced to engage in 
reasonably lengthy selection procedures. This had a seriously detrimental effect 
on the work of the Office in the first year due to the fact that up  to the middle of 
the year only two of the four Investigator posts had actually been filled. In fact, 
the full complement of four Investigators was not available to me until early 
August. Taken in conjunction with the larger than expected inflow of 
complaints, the absence of the full quota of Investigators gave rise to a serious 
arrears problem. During most of the year the Office found it difficult to deal with 
cases as quickly as it would wish. I consider that above all else the Ombudsman 
must deal expeditiously with all complaints. It would be an undesirable situation 
if complaints (many of them about delay in government Departments) were 
themselves the subject of delay in the Ombudsman's Office. The provision of 
additional staff this year should enable us to eliminate delays in the future. 



The situation in 1984 would have been completely impossible but for the 
generosity of some civil service Departments and Offices which came to my help 
by providing staff on loan. I would like particularly to thank the Civil Service 
Commission which provided many of the administrative and clerical staff of this 
Office. It is important at this stage to draw some attention to the background of 
the Investigators who are now permanently recruited. Some confusion has arisen 
in the past because of the fact that it was reported that the staff of this Office 
would be civil servants. This was widely interpreted as meaning that my 
Investigators would be people who would transfer to my Office from the Civil 
Service. This is not the situation. As I have already pointed out, the staff were 
recruited by open competition and while they are now civil servants (of the State), 
they have come from a diversity of occupations. One, indeed, came from the civil 
service, another has a background in the hospital/health board area, a third was 
in charge of a community law centre and the fourth was an information officer 
with a social services board. 

Accommodation 

The Ombudsman now occupies permanent accommodation at 52 St 
Stephen's Green, Dublin 2. The premises are located very close to the centre of 
the city; the address is a well-known one and theie is very easy access to the Office 
by public transport. 



The Ombudsman (centre), Dermot Curran, Director and 
Maureen Behan, Investigator. 





11. SELECTED CASES 

The selected cases set out in the following pages give some idea of the type of 
case handled by my Office in the past year. They should not, however, he regarded 
as examples of the most important cases examined. Some cases, with far more 
serious implications, cannot he outlined for reasons of confidentiality insofar as the 
complainants involved might be identifiable; others are still under investigation and 
will form the subject of a Report a t  a future date. 

.-. . ... ....... . . . - -  -- .- . - 
CASE NO I 

........ - ....... . . . .  -- . .  - .......... 

Disability or unemployment benefit - "Catch 22" 

I The Department of Social Welfare refused to allow a man to register, 
retrospectively, as unemployed during a period of fivi weeks while the Department's 
Appeals Officer was dealing with his appeal against the termination of his Disability 
Benefit. He was, according to the Department, not entitled to claim either 
Disability Benefit or Unemployment Benefit for this period. 

The details of the problem as stated by the complainant were, on 
investigation, found to be correct. He had been found capable of work by 
the Department's medical examiners and his Disability Benefit was 
stopped. He appealed this decision and while the appeal was being dealt 
with he continued to submit medical certificates and did not, therefore, 
register as unemployed. 

The Department's stance on the issue seemed to put the man in a "Catch 
22" situation in which he could not win. 

(a) If he had registered as unemployed and claimed Unemployment Benefit 
while awaiting the outcome of his appeal he might have prejudiced his 



own case, because the inference would be drawn that, in claiming 
Unemployment Benefit, he was capable of work. 

(b) If he lost his appeal and had not claimed Unemployment Benefit he 
would not be allowed to sign as unemployed, retrospectively. 

The complainant lost his appeal. 

There was a suggestion of inconsistency on the part of the Department 
regarding the manner in which the question of availability for work is 
interpreted where disability entitlement is under appeal. In such cases, 
some employment exchanges may allow the applicants to sign for 
Unemployment Benefit. 

Applicants like the complainant are not, however, usually allowed to sign 
for Unemployment Benefit, retrospectively. Permission to do  so is at the 
discretion of the Minister for Social Welfare. 

There was also a doubt as to whether the complainant had been informed 
of his right t o  claim Unemployment Benefit while awaiting the outcome 
of his Disability Benefit appeal. 

I 

I was very pleased when the Department informed me that it had decided to 
review its earlier decision and allow the complainant to sign, retrospectively, for 
the period in question. He was paid arrears of benefit amounting to $436. 

While the matter was resolved to the satisfaction of the complainant, I am 
concerned that there may be an element of inconsistency in the way this kind of case 
is handled within the Department. I intend to take the matter up with the 
Department. 

Customs officers seized a set of golf clubs from a visitor 

An American citizen who came to Ireland on a holiday had a new set of golf clubs 
seized at Dublin Airport by customs officials. H e  claimed the clubs were for his own 



use while on holiday here and that despite his protests the officials also opened and 
read a personal letter which was intended for his sister in Dublin. 

I asked the Revenue Commissioners for a full report. They said: 

0 The complainant arrived at Dublin Airport from New York and went 
through the Green Channel area. His luggage was checked and revealed 
that he was carrying a new set of golf clubs, 100 cigars, 400 cigarettes and 
1 litre of spirits. As the golf clubs and cigars were in excess of his duty-free 
allowance, they were seized by customs officials. 

0 The clubs were seized because they were brand new and an open letter, 
written on flimsy paper, attached to one of the cigar boxes referred to golf 
clubs. The officer detached the letter and read only the portion referring 
to golf clubs. It indicated that the golf clubs were intended for a third 
party. 

0 For these reasons the golf clubs were liable for forfeiture and this action 
was approved by a senior officer in Dublin Castle who formed the 
opinion that the complainant was knowingly endeavouring to smuggle. 

0 According to the Revenue ~ommissioners, th ' e~om~la inan t  did not make 
any complaint at the time of the seizure about the letter. They were 
prepared to give him back the golf clubs on payment of a compromise 
sum of £100 (this figure included import charges of £62.68 payable on the 
goods). 

The complainant called to my Office and discussed his problem with one of 
my Investigators. He produced a copy of a letter which he claimed was opened by 
customs officers at Dublin Airport. The original fetter and the envelope in which 
it was contained was given to an official of the Revenue Commissioners on the 
previous day. The complainant said the letter was in an envelope and addressed 
to his sister; it contained no reference to golf clubs; he protested about the 
opening of the letter; it was not possible t o  read through the envelope or the 
paper on which the letter was written. The complainant said he was not offered a 
receipt for the goods seized and had to request one. He had, at this stage, paid the 
money requested to the Revenue Commissioners and had got his clubs back. 

In a further report the Revenue Commissioners maintained that the letter 



sent in by the complainant was not the letter read by the customs officer at 
Dublin Airport on the date in question, but that there was a letter in an  envelope 
attached to a second cigar box and this letter was not opened by the customs 
officer. 

There was a clear conflict of evidence between the complainant and the 
Revenue Commissioners and my investigation failed to establish conclusively, 
whether or not there were two letters. The letter to which the customs officer 
referred was not available for examination, nor a copy of it, or a certified extract 
from it. 

Having examined all the papers relevant to the complaint I failed to f ind any 
evidence to suggest that the Revenue Commissioners had sufficient grounds for the 
action they took. I could not see how a letter or its contents, the existence of which 
could not be established, could be used to support the seizure. 

I,  therefore, came to the following conclusions about the case: 

(i) If there was a reasonable doubt about the complainant's intentions, the 
correct course was to ask him to pay a deposit (on the clubs) which would he 
returned to him when he took the clubs out of the country after his holiday. 

I 

(This course was suggested as the correct one by a middle ranking 
customs official but was overruled by his superiors.) 

(ii) There appeared to be no  justification for opening o r  reading a personal letter 
belonging to the complainant. 

(iii)The practice of not issuing receipts for goods seized - unless such receipts 
are specifically demanded - is an undesirable administrative practice. 

I then wrote to the Revenue Commissioners and recommended that: 

1. The penalty imposed on the complainant be refunded to him. (Ifhe subsequently 
took the clubs out of the country, all taxes paid by him should be refunded.) 

2. The procedures for opening personal letters be conveyed clearly and concisely 
by the Revenue Commissioners to aN their staff on Customs work and that 
measures be taken to ensure that these instructions are carried out. 



3. A receipt be issued automatically for goods seized by customs ofJifevs and that 
the present practice of issuing receipts only on request, be terminated. 

The Revenue Commissioners: 

(a) Agreed to refund the penalty. 

(b) Accepted the second recommendation without qualification. 

(c) Agreed in principle that the practice of issuing receipts only on 
request is an undesirable administrative practice and are prepared to 
review their procedures, subject to questions of practicality. 

........ ........ - . . .  - ...... . . .  
. . a 

CASE NO 3 , .  ! 

.. ............ ....... .... - 

A flve year old child required to walk a mile and a half to get the 
school bus 

A mother of four young children complained to i e  that the Department of 
Education had discriminated against her family by refusing them school transport 
from a pick-up point close to their home. She felt it was unreasonable to expect a five 
year old child to walk a mile and a half to the bus when older children attending the 
same school were being picked up at points much closer to their homes. 

The background to the case is as follows: 

The complainant has four children aged from five years to one year. Her 
eldest child had not yet started school because she felt he was too young t o  
walk a mile and a half to the nearest pick-up point for the school bus 
service. She had no other means of getting the child to the pick-up point. 

The Department refused (on the basis of additional cost) an extension of 
the "spur" on the route which would bring the pick-up point close to the 
complainant's home. At the same time other children continued to use 
pick-up points which effectively provided a door-to-door service. 



To be eligible for school transport, children aged four to ten years must be 
living not less than two miles from the nearest school. Children over ten 
years are eligible only if they live not less than three miles from the school. 
The Department considered a service whereby children under ten have to 
walk no more than two miles on each journey as fulfilling the regulations. 
In this case the journey for the complainant's family was less than two 
miles. 

I took the matter up with the Department of Education and suggested that in 
fairness to the family involved, other older children on the route might be asked 
to walk a slightly longer distance to their pick-up points. I put forward a proposal 
that would, without extra overall cost, enable the bus to collect the family in this 
case close to their home, while requiring some of the twelve and thirteen year old 
children on other "spurs" on the route to travel somewhat longer distances to 
meet the bus. 

After veconsideving the mattev the Department agreed to allow an extension of 
the service to within 0.3 miles of the complainant's home. The Department pointed 
out, however, that this was being done on the basis that the whole service to the 
school would be reviewed at a later stage. 

I 

. - - . . - . . - -. . .. . - - .. . . - , - 
. . 

- . . . - . . . - CASE NO 4 
. . . - - . - . 

Change of telephone number may have led to confusion 

A lady who had been objecting to excessive 'phone bills over a period of two 
years received a hill for 7,350 units on her most recent account. As she lived mainly 
on her own and was away for two weeks during the quarter she felt that she could not 
have used the 'phone to that extent. She thought about getting the 'phone 
disconnected but her family advised against it. Unless the matter was resolved she 
could no longer afford it. 

Telecom ~ i r e a n n  said the trouble started when the complainant first got 
the 'phone at her present address. 



She requested a change of telephone number and this was granted by the 
Department of Posts & Telegraphs. 

She then alleged that her new telephone number was connected to a 
nearby meat factory. This was denied by Telecom ~ i r e a n n ,  who agreed, 
however, that some confusion may have arisen between the two numbers. 

Telecom ~ i r e a n n  maintained that all the equipment was checked and no  
fault was found to contribute to overmetering or incorrect billing. They 
felt the explanation lay in an increased use of the telephone. They noted 
that over two quarters, the complainant had made three operator-assisted 
calls to Australia; if other calls to Australia had been dialled direct it would 
have added to the cost significantly. 

The complainant flatly denied that she made direct calls anywhere outside 
the country. 

In view of thepossibility of confusion between her number and that of the nearby 
meat fadory I recommended that a rebate of £600 be allowed on the disputed 
account. Iulso recommended that a special technical investigation be carried out to 

, ensure that no cross-metering tookplace between the complainant's line and that of 
I the localfirm. Bord Telecom indicated that the rebate was being allowed in the 

interest of good customer relations. 

- . - - - - - - - . . . . . . . . . . . . .. , . . 

CASE NO 5 
- . . . - - . . . - . . . -. . -. . - . . . . - - - .. - . . . . 

Wedding dress lost in the post 

Ten days before her wedding, a bride-to-be sent her wedding dress and two 
bridesmaids' dresses by registered post to an address in the next county for 
alterations. The parcel never arrived. 

On 19 July, 1983 the complainant (bride-to-be) registered the parcel in 
a provincial Post Office for delivery in an adjoining county. When it had 
not arrived two days later she made enquiries and discovered that there 



was a postal dispute in the Central Sorting Office in Dublin, involving 
registered post only. 

0 After a number of lengthy telephone calls to the Department of Posts & 
Telegraphs she was advised to come to Dublin and in the belief that her 
parcel had been found there, did so on 22 July. On her arrival at the 
Central Sorting Office she discovered that the staff were totally unaware 
of her problem and that no such parcel had been found. Having stayed in 
Dublin overnight she returned again the next day to the Sorting Office but 
to no avail and went home in the afternoon. 

0 Monday the 25th was spent making telephone calls to the various offices 
concerned but again without success. The next day the complainant and 
her two bridesmaids travelled to Dublin and spent the whole day until 
9.30 pm trying to locate the missing parcel. At this stage a word of praise 
is due to the office workers who remained on after their day's work to 
assist in tracing the parcel. But despite their efforts the bride-to-be in two 
days time left Dublin yet again, without the dresses. 

Around midnight on the same day the complainant received a telephone 
call to say that the parcel had been found. An error had occurred and the 
parcel had been misdirected to "Foreign Section" where it was eventually 
located. She had to go to Dublin again on the following day to collect it. 
Subsequently, she wrote to the Department seeking expenses for 
inconvenience caused but the Department refused to pay her any com- 
pensation. 

I took the matter up with An Post (the renamed Semi-state body concerned) and 
from enquiries I was satisfied that this lady had been the unfortunate victim of 
administrative bungling. Within a few weeks I received a letter stating that the case 
had been reviewed and that a cheque for £80 in respect of expenses incurred by the 
complainant had been sent to her. The payment was made strictly on an ex-gratia 
basis. 



Revised rateable valuation - not notified or given sufficient 
time to appeal 

My attention was drawn to two undesirable aspects of theprocedure for revising 
rateable valuations. 

1. On December 1, each year revised valuation lists are sent by the 
Commissioners of Valuation to the local authorities for publication. A 
public notice to this effect appears in the daily press as required by law. 
Depending on the local authority involved, a person whose property 
valuation has been revised (usually upwards), may o r  may not be 
informed in writing of the revision. 

2. There is also a statutory right of appeal which must be exercised within 28 
days of the notice i.e. appeals must be lodged by December 29. 

/ 
: The man who drew my attention to the matter in this case was informed of a 

revision by the Corporation of Dun Laoghaire but at the address of the property 
involved (which was not his private address). He was, therefore, unaware of the 
revision and could not have appealed within the time allowed. 

As local authorities are not bound by law to send out individual notifcations, Z 
could not uphold the complaint made. However, Z decided to pursue the question of 
whether a change in existing procedures was warranted. 

I wrote to the Commissioner of Valuation and received his favourable 
comments on the following: 

That all local authorities should notify individually the ratepayers whose 
valuations have been revised. 

That the statutory date for publication of revised lists, December 1, 
should be changed. 



I contacted the Department of the Environment for its comments on the 
desirability and feasibility of having all local authorities adopt a common 
standard in this area. In reply, the Department stated that it had suggested to 
rating authorities that they should notify individual ratepayers of revisions but it 
had no power to compel them to do so. The Department issued a circular in July 
1984 and reminded them once again of the desirability of the practice. As the law 
stands the Department could go no further. 

With regard to the statutory date, I asked the Department of Finance to 
consider the desirability and feasibility of changing it. In view of the short period 
available in which to make an appeal I considered the month of December to be 
most inappropriate where, given the holiday period intervening, the statutory 
appeal period of 28 days is substantially reduced. 

I waspleased to receive a reply from the Department of Finance to tell me that 
the Minister, in consultation with the Commissioner of Valuation, had agreed to 
change the statutory date for publication of revised lists from 1 December to 1 
November. The Minister also changed thefinal date for requests from the public for 
revision of valuations from 1 December to 1 February, thereby giving three months 
in which to make the requests. 

The new dates came into effect for the 1984 revisions and the whole 
procedure should operate more efficiently and fairly from now on. 

.-....... -.-.. . . . . .  . . . . . . . . . . . . .  - -. -- .- 
CASE NO 7 

- . .  ... .............. 

Delayed payment - refused interest 

A man who claimed Disability Benefit from the Department of Social Welfare 
in 1981 was paid at the wrong rate. Three years later he queried the payments made 
in 1981 and as a result received arrears for an amount in excess of £1,000. H e  then 
claimed interest on the unpaid money but was refused. 

The problem arose as follows: 

The complainant was ill for a period of five months in 198 1 and submitted 



a claim for benefit together with the appropriate medical evidence. 

He was paid a total of £529.19 Flat Rate Benefit and £9.96 Pay Related 
Benefit. The Pay Related figure was based on earnings recorded in the 
Department as £1,266 in the relevant year. 

On 16.12.81 the Department updated its own computer record of the 
claim with a revised earnings figure of £8,500 (the orginal figure had been 
incorrect). At this stage the complainant's benefit claim should have been 
automatically reviewed but it was not. A special warning message from 
the computer system to highlight such a case was also not recognised. 

In January 1984 the complainant, at his own request, was given a written 
statement of the amounts of benefit paid to him in 1981 but still the error 
went undetected. 

Again, in February 1984 he queried specifically the amount of Pay 
Related Benefit paid. Within a period of about ten days he received two 
cheques from the Department for amounts totalling £1,180. 

As I am aware that there is no provision in Social Welfare legislation for the 
I 

payment of interest on delayed payments, I asked the Department for its 
corisidered views on the complainant's request. In reply it stated that: 

(a) In view of the implications such payments would have for all 
Government Departments with paying responsibilities it "is most 
unlikely that the Minister for Finance would agree to such an extra 
statutory payment, ..." 

(b) "Over the years there had never been any consistent demand for interest 
on delayed payments". 

Iaccept that the Department's decision in this case is consistent with itspractice 
over the years and with its view that it should continue with the efforts to eliminate 
the causes of avoidable delay in aN its payments. But  I am concerned about the 
inequity that operates as between '>paying" Departments and Departments who 
collect money e.g. Revenue Commissioners who may charge interest on money due. 
There is also the more serious problem of the loss and hardship endured by persons 
who are denied their due entitlements at a time when the need is greatest. 



- . - . . . . . . . . . . , . . . . - -. - - - . - - 
CASE NO 8 

- .- . -- . . -. .. -. . .. -. . .. . . . . . . - . . . - 

Widow's housing grant not paid 

Three years after applying to the Department of the Environment for a house 
improvement grant, a widow complained that she still had not received payment. 

I took the matter up with the Department. 

0 The grant had been refused on the grounds that the Department did not 
receive notification that the work had been finished (as required by 
regulation) on or before July 1981. 

0 On the basis of the complainant's letter to me, the Department was still 
willing to reconsider her application if she could prove satisfactorily that 
the claim had been posted to the Department before the final date. A 
letter issued to her asking her for the dates of the commencement and 

I 
completion of the work together with the date she sent the notification. 

0 The details regarding dates for various activities conflicted and as a result 
the Department could not establish the true position and, therefore, 
refused her claim. 

0 Two months later the Department agreed to send out an Inspector to 
discuss the matter with the complainant and resolve the problem over 
conflicting dates. 

Within a few weeks Zreceived a letter from the Department advising me that as a 
result of the inspector's visit the grant requirement appeared to have been met and 
the grant would be paid. 



Artist refused tax exemption 

An artist complained to me that the Revenue Commissioners had done him an 
injustice in relation to two matters. 

1 Having refused to grant him a tax exemption under Section 2 of the 
Finance Act 1969 they failed to take account of independent evidence he 
submitted in regard to the artistic merit of his work. 

2 He had no right of appeal against this decision. 

The central issue in this case is the interpretation of the provision in the Act 
that an individual may seek a determination by the Revenue Commissioners that 
he/she had produced work which is "original and creative" and is generally 
recognised as having "cultural or artistic merit" in one of the following 
cate,gories: 

(a) a book or other writing 
(b) a play 
(c) a musical composition 
(d) a painting or other like picture 
(e) a sculpture 

On the basis of two detailed maps, both of which have been published, the 
complainant sought a determination from the Revenue Commissioners in 1982 
but was refused. In arriving at their decision the Commissioners consulted with 
recognised authorities and concluded that the work was not "original or 
creative" having "cultural or artistic merit". He continued to submit further 
documentation and testimonials in support of his case but was refused in 
November 1983 and again in February 1984 - for the same reasons. 

I asked the Revenue Commissioners for a detailed report together with all 
supporting documentation relevant to the decision. Their reply which was 





appointment of consultants for school building projects. If the terms of the circular 
were carried out the effect of it could be to deprive some quantity surveyors of work 
and to cause considerable distress. 

The content of the circular which gave rise to the complaint concerned new 
procedures and "conditions of engagement" specified for various professional 
groups -architects, quantity surveyors, mechanical and electrical engineers and 
civil/structural engineers. The Department proposed that in order to qualify for 
contracts members of each group must be eligible for membership of certain 
specified bodies. Eligibility automatically implied that they had attained a 
certain standard or qualification in their field or profession and were, therefore, 
eligible for membership. They did not have to be members. 

The Department of Education explained why the circular was issued: 

When the Department approves the provision of a new vocational 
school or an extension to an existing one, the Vocational Education 
Committee involved appoints a team of consultants for the project. The 
team comprises architects, surveyors and engineers. The cost is borne by 
the Department. 

/ 
0,  In order to maintain standards it is essential that all the consultants are 

fully qualified. The Department always thought that this was, in fact, the 
case until recently when it found out that a few of those appointed did not 
have the required qualifications for the job. It decided, therefore, that in 
future, only fully qualified people would be appointed and issued a 
circular to ensure that this would be enforced. 

The problem which gave rise to the drafting of the circular was related to 
mechanical and electrical engineering, but thegroup most affected by the change 
in the rules was quantity surveyors, many of whom were not members of the 
bodies specified. 

I contacted the Department again specifically about the problem of the 
quantity surveyors who were precluded from being appointed as consultants on 
projects for Vocational Education Committees. 

Taking the overall situation into account, it seemedunfair that firms who had 
proved satisfactory in the past might be excluded from further contracts. It was 



suggested that the Department should look again at the circular with a view to 
inserting a clause to provide that persons o r  firms who had performed 
satisfactory work in the past could be considered for future contracts irrespective 
of whether or not they were eligible for membership of the professional bodies 
listed in the circular. 

The Department agreed with the suggestion put forward by my Office and 
prepared a circular incorporating my proposal for issue to all Vocational Education 
Commitiees. 

No unemployment benefit for locked-out workers 

The Irish Union of Distributive Workers & Clerks complained about the refusal 
of the Department of Social Welfare to pay Unemployment Benefit to one hundred 
and ten of its members. The members, who were employees of a city store, had, 
through no fault of their own, found themselves out of work. 

Due to an industrial dispute with another union the company involved 
served notice on all members of its staff that the store would be closed 
from a certain date. The notification which was put into effect confirmed 
that the IUDWC members were not involved in the strike or the claim 
being made against the company. 

The members of the IUDWC, now out of work, applied for 
Unemployment Benefit from the Department of Social Welfare, but were 
refused under Section 35 of the Social Welfare (Consolidation) Act, 1981. 
This decision was also upheld on appeal. 

Section 35 provides for exemption from general disqualification if the 
person involved is not participating or financing or directly interested in 
the dispute and does not belong to the same grade or class of worker any 
of whom are participating in or financing or directly interested in the 
dispute. 



0 The Deciding Officer dealing with the claims considered that all the 
employees involved including the IUDWC members were directly 
interested in the dispute (this means that they also stood to gain from any 
settlement). The Appeals Officer, however, gave the benefit of the doubt 
in the matter of the direct interest in the dispute but ruled that they were 
not exempt as they belonged to the same grade or class of worker, whose 
members were participating in a strike. 

The matter was then referred to the Social Welfare Tribunal whose 
function in this case was to decide whether the employer/company had 
acted unreasonably in closing the store. The Tribunal found in favour of 
the company and that the employees were not entitled to Unemployment 
Benefit or Assistance. 

The argument centred around whether or not the IUDWC members were 
of the same grade or class of worker as the striking members of the other 
union. 

I thought it was most unfair that workers who were opposed to the dispute and 
who were regarded as standing to gain no financial advantage from the outcome 
should/x?penalised because they were members of the same "grade or class". The 
decision of the Appeals Officer was, however, taken in accordance with his 
interpretation of the law. 

At the same time, Ifelt  the legislation should be reviewed. When the particular 
section of the Act was debated in the Dkil in 1967, attention was drawn to the 
possibility that it might operate unfairly against some workers as in the present 
case. It was agreedit shouldbe reviewedin the light of experience. The experience in 
this case alone indicates the need for a second look. 

.......... . - . . . . .  ... .... - - 
- . . . . .  -. . 

CASE NO I2 
. . .  . - .  

Actor refused unemployment benefit 

In this case an Appeals Officer revised an earlier decision not to allow 
Unemployment Benefit on the basis of new evidence which I submitted to him. 



The complainant had been receiving benefit for about nine weeks when his 
payment was stopped by the Department of Social Welfare. The Department 
decided that he was not available for employment except as an actor and this 
constituted "unreasonable limitations on his availability for work". The 
complainant appealed this decision but, following an oral hearing the Appeals 
Officer upheld the Department's decision. He reapplied for Unemployment 
Benefit ten weeks later but again he was found not to be available for 
employment. He lodged a further appeal and at this stage made a complaint to 
my Office. 

On examination a number of facts emerged in this case: 

The complainant denied he ever said he would only take work as an actor; 
in fact, his previous employment in the theatre included periods in stage 
management and puppetry. 

During 1981/82 he had worked for nine months as a car park attendant 
-an indication that he was willing to take any kind of work available. 

Shortly after he approached my Office he had got temporary employment 
, as a stage manager. 

He was currently involved in an effort to establish a community theatre 
group. 

I submitted these points to the Appeals Officer with the aim of having the 
case reviewed. I am glad to say that on reviewing the case he took the view that 
my submission contained new evidence not previously considered by him. On the 
basis of this new evidence the Appeals Officer decided that the original decision 
should be reversed. 

Accordingly, the complainant was found to be entitled to Unemployment Benefit 
and waspaid, vetrospectively, to the date on which his benejit had been discontinued. 



Refused dole because the use of a van could not be explained 

A complaint was made to me about the plight of a couple whose Unemployment 
Assistance had been stopped by the Department of Social Welfare because it 
considered that they had income from a source which they had not disclosed to the 
Department. 

The Department told me that a report had been received that the family 
concerned was engaged in some form of trading. 

Unemployment Assistance was withdrawn as a result of the Social 
Welfare Officer's report that the "means were not fully disclosed". In the 
eyes of the Department this meant that the couple had not co-operatedin 
giving all the necessary information to enable the Department's 
Investigating Officer to decide what income assessment should be made 
c p  their application for Unemployment Assistance. 

  he applicant's wife had a van which was then less than a year old and for 
which repayments of £200 per month were being made. This, she claimed, 
was being done with the help of contributions from other members of the 
family (who were also in receipt of Unemployment Assistance) and from 
Childrens' Allowance. As it had not been satisfactorily explained how the 
couple met all their expenses it was the opinion of the Investigating 
Officer that one or the other of them was engaged in trading of some kind. 

The decision to disqualify the husband for Unemployment Assistance 
was appealed but the Appeals Officer also agreed with the decision. 

A further claim was made and again the matter of the undisclosed income 
was fully examined. The Department claimed that: 

(a) A van - bought new by the couple eighteen months earlier - had 
clocked up 37,745 miles indicating that the van travelled an average of 
512 miles per week. Only 100 miles of travelling could be accounted 



for satisfactorily by the couple leaving 400 miles for which they had no 
adequate explanation. 

(b) The average weekly running costs of the van were £73.00. The total 
known income of the couple was calculated to be £95.00 per week 
leaving £22.00 for food, clothing, fuel, electricity etc. 

(c) To  purchase the van a loan had been negotiated repayable in 
instalments of £148 per month. 

(d) For a period of eight months after the van was bought repayments of 
£200 per month were being made although only £148 were required. 
This was explained by the sale of an old caravan for which they got 
£500. 

Despite the strong denials that the couple involved in this case were engaged 
in any form of trading, it seemed to me that the Department of Social Welfare 
had acted reasonably and had given the couple several opportunities to account 
for the high mileage on the van and their ability to meet their financial 
commitments on it. 

/ From my examination of the case Zconcluded that there was nothing to suggest 
that the Department of Social Welfare had acted incorrectly. The Department was 
not satisfied that the couple had fully disclosed the details of their means and it 
seemed to me to be a reasonable conclusion on their part. 

Telephone bills 

A public service pensioner was so upset by consistent and what he regarded as 
inexplicable rises in his telephone bills over the previous two years that he sat down 
and wrote a letter of complaint tome on Christmas Day. Only his wife and himself, 
he said, used the 'phone. 



The complaint was investigated by my staff and it was found that one of the 
reasons put forward by Telecom ~ i r e a n n  for the high billing was regular direct- 
dial calls by the pensioner's wife to a close relative overseas. The complainant 
and his wife absolutely denied Telecom's case, claiming instead that contact with 
the close relative was maintained by sending taped messages by post. They 
further claimed that sometimes when they answered incoming calls, three other 
telephone subscribers in the area lifted their 'phones at the same time until it was 
established for which one the call was intended. 

I found in the complainant's favour and recommended a rebate of £800. 
Telecom ~ i r e a n n  accepted the recommendation. 

A complaint was made on behalf of an old lady who, it was stated, was living 
alone and whose 'phone hills for some time had been rising steeply. 

On investigation, it was found that the 'phone was frequently used for 
purposes other than those disclosed. Consequently, I had to conclude that the 
complainant had not given me the full story and I could not find in her favour. 

A similar complaint related to a couple who claimed the 'phone was confined to 
their use only. 

My investigation disclosed that another member of the family was also a 
frequent user. Since this had not been indicated to me by the complainant in 
setting out the case, I had to conclude that he had been less than frank with my 
Office. 

Another complainant was indignant over the high billing for his telephone which 
he claimed was strictly supervised in its use. 

Almost by accident, my investigating staff discovered that the 'phone in 
question was not in the complainant's own dwelling but in another house which 
he had rented out. Obviously, he could not answer for the calls made by his 
tenants and I had to reject the complaint. 



The majority of the complaints made to me in relation to over-charging on 
telephones were, I found, based on reasonable grounds and I made recommenda- 
tions, which were accepted by Telecom ~ i r e a n n  in favour of the complainants. 

.............. ................. -- -. 

CASE NO 15 . . 
. . . . . . . . . . . . . . .  .. .. -. -- -. - -. 

Assistance for a deserted wife 

A Social Worker wrote to me about a deserted wife who had been refused a 
Deserted Wife's Allowance by the Department of Social Welfare on the grounds 
that her husband did not "of his own volition" leave her. The decision was also 
upheld by an Appeals Officer. 

The case made by the complainant was as follows: 

0 She and her husband married in 1978. For about a year the couple and 
1 

! 
their son resided with the husband's family. As he had been unemployed 
he went to a town some distance away and got a job. His visits home were 
very infrequent but he continued to support his wife and child. 

Realising that the situation was far from ideal, the complainant suggested 
that the family (the three of them) go abroad and start over again. The 
husband agreed and paid for the fares. He also undertook to join them as 
soon as he could afford it, but he never did. 

The complainant returned to Ireland in 1982 and made contact with her 
husband. He had not supported her since she went abroad and apart from 
a small sum given to her after she came back to Ireland, no  further 
financial support was given to her by him. 

She applied for a Deserted Wife's Allowance to the Department of Social 
Welfare but her claim was turned down. According to the Department, 
her husband had not left her "of his own volition". She appealed the 
decision and despite the fact that she produced a statement from her 



husband admitting that he did "of his own volition" leave her, the appeal 
was refused. 

I took the matter up with the Department of Social Welfare and asked for a 
full report. The broad outline of the case was as stated by the complainant but the 
Department made the following points: 

0 In support of her appeal the complainant stated that her husband paid 
her air fare abroad and promised to join them. On her return she found 
that her husband had deserted her. All efforts to have him maintain her 
and her child had failed. 

0 At an oral hearing on her appeal, the complainant was adamant that her 
husband no longer supported her and that it was he who deserted her and 
not the other way around. 

0 The Appeals Officer, however, considered that the complainant's replies 
were vague. He formed the opinion that the marriage was probably 
finished when she went abroad because the partners had drifted apart. He 
did not consider that he would be justified in reversing the Deciding 
Offiqer's decision to refuse the application. 

One of ky Investigators interviewed the complainant in her home and found 
that: 

(a) The complainant was under a great deal of stress and had great difficulty 
in expressing herself. 

(b) Her living conditions were quite poor. Her only income was £46.25 per 
week out of which she paid £15 for rent. 

The Investigator was satisfied that the complainant was completely honest 
about her relationship with her husband. She accepted that before going abroad 
their marriage was almost finished but the fact that she returned from a country 
where she had family and job prospects indicated that she was still making efforts 
to get together with her husband. 

In the course of the interview the Investigator advised the complainant that if 
she could find any evidence e.g. an old letter from her husband, that would 



support her case she should send it to the Office of the Ombudsman. 

A short time later the complainant sent in a personal letter which she had 
received from her husband while abroad. It clearly indicated that contrary to her 
wishes, he had changed his mind about joining them abroad and was now 
unwilling to do so. The letter was referred to the Appeals Officer for further 
consideration. 

The Appeals 0 fficer decided to reverse his earlier decision and a110 w the appeal. 
The complainant was, therefore, entitled to a Deserted Wife's AlIowance from the 
date she originally claimed - two and a half years earlier. 

























13. THE OMBUDSMAN - A BRIEF GUIDE 

What is an Ombudsman? 
The job of the Ombudsman is to investigate complaints from members of the 

public who feel that they have been unfairly treated by certain public bodies. His 
Office is impartial and completely independent of the Government. 

What can the Ombudsman do? 
The Ombudsman has power to demand any information, document or file 

from a body complained of and can require any official of that body to attend 
before him to give information about a complaint. He can examine all 
administrative actions including: 

decisions 

refusal or failure to take action I 

0 administrative procedures 
1 

Who can complain? 
Any individual, company, organisation or association can make a complaint. 

When should a person complain? 

Before contacting the Ombudsman the person must first try to solve the 
problem with the public body concerned. If the person fails to resolve the 
problem and feels that the body concerned has not acted fairly, then that person 
should contact the Ombudsman. 

What will it cost? 

Nothing. There is no charge for dealing with complaints. 



Will the Ombudsman deal with your complaint in Irish? 

Yes. The staff of the Office of the Ombudsman will be happy to help anyone 
who wishes to use the Irish language. 

How does the Ombudsman deal with a complaint? 

The Ombudsman will have his staff carry out a preliminary examination of 
the complaint. The purpose of a preliminary examination is two-fold: 

to establish in a quick and informal way whether a formal (and obviously 
more detailed) investigation is called for, and 

to enable complaints to be resolved with the minimum of formality. 

In the majority of cases complaints are resolved in an informal way, for 
example, by discussing the problem with the public body or by examining the 
relevant files. In more complex cases a detailed investigation may be required. 

Investigations are always conducted in private but it is a matter for the 
Ombudsman to decide what procedures are appropriate in the conduct of an 
investigation. / 

If the Ombudsman finds that a complaint is wholly or partially justified, he 
will report this to the Department or public body concerned. He may 
recommend that it should review its action o r  change the decision. 

Will the recommendation of the Ombudsman be accepted? 

The Ombudsman has no power to force a body to accept his recommenda- 
tion. If it does not, he may find it necessary to make a report on the matter to the 
Houses of the Oireachtas. 

Bodies subject to investigation 

Government Departments and Offices. 

Additional bodies subject to investigation from 1 April, 1985: 



Local Authorities (County Councils, Corporations etc.) 

Health Boards 

Bord Telecom ~ i r e a n n  

0 An Post 

Are there matters that the Ombudsman cannot investigate? 

Yes. He cannot investigate: 

the actions of private companies or individuals, 

0 complaints relating to recruitment, pay and conditions of employment, 

0 court decisions, the actions of the Gardai or actions taken in the running 
of the prisons, 

matters which are already the subject of court proceedings o r  where the 
person has a specific right in law to appeal to the courts, 

where there is a right of appeal to an independent tribunal or appeal body 
such as the Appeal Commissioners of Income Tax, 

0 the "reserved functions of Local Authorities", i.e. those functions 
exercised by elected representatives, 

0 actions taken in connection with clinical judgement by doctors, 

0 actions of private practitioners, dentists, opticians, pharmacists etc. 

A person with a complaint should contact:- 

OFFICE OF THE OMBUDSMAN 
52 ST STEPHEN'S GREEN 
DUBLIN 2 

TEL: (01) 785222 
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