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Across the European Union States have introduced or strengthened existing legislation to incorporate the

EU Race Equality Directive into their domestic law. And it is important that Roma and Travellers are aware

of this legislative change and the impact it could have on their lives. 

To this end the Traveller & Roma Action for Implementation of Legal & Equality Rights (TRAILER)

project sought: 

• To equip Traveller / Roma activists with the necessary skills to utilise the law to ensure equal access to

justice for Roma and Travellers.

• To lobby national government for legislative and policy reform. 

• To raise awareness amongst Roma / Traveller communities of their right to seek redress for

discrimination. 

• To increase understanding and knowledge among legal practitioners of anti-discrimination legislation

vis-à-vis the EU Race Equality Directives and how to apply the law to Roma/Travellers.  

• To increase awareness among service providers and local government about institutional racism and the

pro-active and strategic responses required to address it. 

• To increase awareness among legal practitioners, service providers and local government about Roma

and Traveller identity and culture, and their experiences of discrimination.

• To test national anti-discrimination legislation by taking "test cases" to highlight effectiveness of the law

vis-à-vis the EU Race Equality Directives.

• To document incidents of discrimination against Roma/Travellers to back-up recommendations for

legislative and policy reform. 

• To exchange knowledge and experiences among the five participating countries about national anti-

discrimination legislation and its implementation; pro-active measures to achieve equality and social

inclusion for Roma/Travellers; and methods of working to raise awareness of rights in the

Roma/Traveller community.

The partners to this project were Romani Baht Foundation (Bulgaria); Romani CRISS (Romania); Poradna,

the Centre for Civil and Human Rights (Slovakia); Pavee Point (Ireland); and Devon Racial Equality

Council (UK). 

The project was co-ordinated by European Dialogue a UK based non-governmental organisation. The

project was funded though the European Union’s Community Action Programme to Combat Discrimination

01-06. 

Meeting the Roma Group in Pavee Point
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This part of the seminar was chaired by Martin Collins, Assistant Director, Pavee Point who welcomed

everyone to the Seminar and introduced them to the theme of the day and its context. In particular Martin

informed the meeting that the positive action envisaged within Ireland’s contribution to the TRAILER

project was broader than the 1995 report of the Task Force of the Travelling Community. The Task Force

report described an approach used in Australia to support the employment of Aboriginal peoples in public

services to their own community entitled ‘identified positions’. 

Since this recommendation was made Ireland has introduced the equality legislation which allows for

positive action in a broader context. Martin also noted that such action was crucial given Travellers

unemployment levels vis-à-vis the rest of the population. Chart 1 shows Traveller economic status broken

down by gender based on the findings from the Census in 2002. 

Chart 1

Given Traveller economic status it was fitting that the TRAILER project in Ireland focused on Travellers

economic inclusion and the potential impact of legislative and positive action on it. The project sought to

build on the equality infrastructure and legislative developments and so embed a more informed analysis

within Irish policy development and practice on the ground. 

Three regional workshops were organised on anti-discrimination and equality measures around the country.

These workshops were used to provide an opportunity for Travellers and Traveller organisations, service

providers including local employment and development agencies to be trained in the provisions of the

Employment Equality Act 1998 (EEA) as amended through the Equality Act 2004.

Today’s seminar was organised to bring together the results of the regional workshops and disseminate

them to a wider audience and link them to institutional work on equality and employment issues. As the

final part of the project a report of the day would be published and disseminated. 
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Shira Mehlman, Director Social Inclusion in FAS (the Training and Employment Authority) gave the first
presentation. For the benefit of the visitors in the audience Shira informed the meeting of FAS’ remit and its
range of work. The following text will covers the main body of her presentation which focused on
‘Building Institutional Equality’, with a specific focus on initiatives for Travellers. The focus of FÁS’
Social Inclusion Unit is to ensure that FÁS policies and services reflect best Social Inclusion and Equality
practice that increases participation and progression of targeted groups into the labour market. She also
noted that FÁS has a dedicated goal within its Statement of Strategy 2006 – 2009 outlining its commit-
ments in relation to social inclusion, equality and diversity. This ensures that the all aspects of FÁS are
focused on these areas. To achieve this goal, the organisation is implementing a number of actions to
enhance equality competence and confidence throughout the organisation, at all levels. To this end the focus
has been on: 

Equality Proofing 

The definition of equality proofing used in this process involves an examination of policies and 
programmes to determine if they are effective in:

• Promoting equality;
• Accommodating diversity;
• Preventing Discrimination.

How does it work in FAS?
• One or more grounds under the legislation are identified; 
• Current practice is assessed; 
• Consultation with representative group takes place;
• And a Local Action Plan is agreed to address the issues identified. 

Equality Policy 

The purpose of the development of an Equality Policy within FAS is to: 
• Specifies the organisations commitment to equality; 
• Defines activities and actions to meet this commitment; 
• And clarifies responsibilities within the organisation. 

While still undergoing consultation, the policy will still seek to ensure its services:
• are free from discrimination, harassment and victimisation;
• are accessible and relevant; 
• accommodate diversity;
• meets needs of specific groups;
• makes reasonable accommodation;
• implement positive action; and that
• respect and dignity is afforded to all customers, service providers and employees;
• and complaints are treated fairly; sensitively; and confidentially.

Actions in the following areas will be specified within the policy: 
• Communications;
• Accommodation of Diversity;
• Contracts;
• Positive Action;
• Data Collection;

Responsibilities for implementing this policy will be both ‘top down and bottom up.



Guidelines and Training for FÁS Staff

Furthermore, to assist the organisation in developing equality competent and confident staff, FÁS needs to
train and support its staff. This includes:

• The development of intercultural guidelines and training, which are now available; 
• development of guidelines in best practice in equality. These guidelines are currently pending.

Where is FAS now in this process?

• the Board of FÁS established a Sub-committee to oversee progress against the social inclusion, 
equality and diversity goal;

• Business plans throughout the organisation must reflect equality, diversity and social inclusion;
• The organisation is in the process of developing an Equality Policy for its Customers;
• Guidelines are being developed, and training to assist staff in using the guidelines enacted;
• Equality proofing across FÁS Operational Divisions has commenced;
• The need for positive action has been recognised.

Review of FÁS Provision for the Traveller Community

Shira also noted that FÁS recently did a consumer survey of its services for Travellers. The main findings
of this survey were that:

• There is a need to accommodate the diversity among Travellers;
• The ‘training environment’ needs to be inclusive; anti-racist and intercultural;
• Good information provision and choices need to made available; 
• FÁS needs to create the conditions whereby Travellers feel confident and secure in disclosing their 

identity;
• There is a need for on-going consultation.

It was noted during the presentation that no statistics on Roma are collected and that Travellers represent
only 1% of service users. Identification within the FAS registration system is voluntary and so there is a
possibility that more Travellers are using FAS services than is realised. However, other commentators have
noted that this more reflective of the fact that too few Travellers realise the potential range of training avail-
able through FÁS, and that too many FÁS personnel generally refer Travellers to Traveller specific options
only. 

In response to the presentation the Chair noted that a good institutional framework is essential to ensure
that equality permeates the system. As part of such work data collection is essential to build a baseline of
information and so assess progress; and an integral part of this process is Travellers confidence in their own
identity and its declaration. 
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As part of the TRAILER project in Ireland three workshops were organised in Sligo; 
Dublin and Wexford. The format in the three workshops was the same: 

• Brainstorming exercise ensuring people had an understanding of key words;
• Presentation and discussion on Travellers employment experience at both the local and national 

levels; 
• Presentation and discussion on the Employment Equality Act 98 and the Equality Act 04. The 

Equality Act 2004 Act was the mechanism used to incorporate into Irish law the EU Race 
Directive: along with two other directives covering employment from a gender perspective and four
other equality grounds. 

• Presentation and discussion on ‘positive action’ and what the EEA and EU Race Directive have to 
say about this concept and its practice. 

• In response to the question of ‘what was happening locally’ it was noted that in the Sligo region there
are only 2 Travellers in full-time employment. Other Travellers are involved in training programmes but
the vast majority are unemployed. The experience from other parts of the country was very similar.
Concerns were also raised about the lack of progression from training courses. 

• Literacy was raised as a big problem in gaining employment and improved training provision was
called for in response to this issue. More creative approaches were also sought including the greater use
of visual aids within companies and places of employment.

• In one of the workshops participants felt that employers needed to be educated on the benefits of
employing Travellers. And there was a strong sense that employers are ignorant about Travellers and
their culture.

• As a general election is due to take place next year some participants felt it would be timely to get the
issues for Travellers and their employment on the agenda.

Following an input on the Employment Equality Act 1998 and its provisions and the changes made to it
through the Equality Act 2004 the participants were given three case studies to discuss: 

• A Restaurant: the waitress was told by the manager not to allow dogs into the premises. Soon 
afterwards a blind man and his dog enter the premises and she refuses to serve him. 

• An interview process where the job on offer did not require a Leaving Cert. Of the two applicants 
one has a Leaving Cert, the other does not who is also a Traveller. Both applicants score well in the
interview but the job is given to the person with the Leaving Cert. 

• A member of staff tells funny but potentially offensive jokes at lunch time. Some staff members 
laughed, others are not impressed.

Participants were then asked to discuss: 
• Was it wrong? 
• Could the Employment Equality Act be used to address the issues raised? 
• What should management / employer have done to prevent it happening? 
• If you were the employer / part of management what would you do now to address it? 



Arising from these discussions it was noted that:
• All the workshops felt Case 1 was discrimination and two of them felt the Equal Status Act (ESA) 

should also apply. The ESA covers issues of discrimination in the area of service provision. 
• There was a mixed reaction to Case 2 with only one workshop seen it as discrimination per se. The 

other two raised questions about how the job was advertised and the interview process. One 
workshop queried what was in the job spec and if indeed it would be reasonable to assume that a 
potential candidate would benefit from having a Leaving Cert. What was particularly interesting 
about this perspective on the case study is that it came from an all Traveller group. 

• For Case 3 two workshops felt it was wrong; the other felt it depended on the joke. Responses 
varied from talking it out with the teller of the joke and if needs be following it through more 
formally. Others felt that it should be covered through equality policies and staff training on these 
and how they should impact on how staff undertake their work.  

TRAILER in Ireland focused on the opportunities legislation can produce rather than taking cases per se.
As such the focus on ‘positive action’ action in these workshops was to raise people’s awareness of its
potential and explore how it is or could be applied to their own lives and work. This approach was based on
the acknowledgment that legislation on its own will not address the inequalities facing Travellers and others
excluded from the labour market. That legislation informs people that discrimination against them is wrong
and facilitates them to challenge it. In effect it is like saying the door is open while positive action should
facilitate people who experience inequality to go through the door, enjoy going to work and staying there,
and have as good a chance as anyone else of getting on in the job.  

In Article 5 of the EU Race Directive it notes that ‘With a view to ensuring full equality in practice, the
principle of equal treatment shall not prevent any Member State from maintaining or adopting specific
measures to prevent or compensate for disadvantages linked to racial or ethnic origin.’ While in the
Employment Equality Act (98 & 04) Gender (Part II) is dealt separately to the other eight grounds (Part
III).  Section 24 covers positive action from a gender perspective; and Section 33 covers it on the other
eight grounds which includes the Traveller ground and the ground of ‘race’1 . In the original version of the
EEA only the Traveller community, disability and part of the age grounds were covered. 
Since the transposition of the EU directives all eight grounds are now covered. Pavee Point is concerned
about the use of the word ‘employee’ as so few Travellers are indeed employees. However, as access is also
covered in the Act this wording may not be as worrying in application as it appears on paper. 

At the three workshops different case studies were used to facilitate a broader discussion on positive action: 

• In Sligo it was the ‘Pavee Feens Hawken’ project which targeted Traveller men and the Traveller 
economy. The term the Traveller economy is used to describe work Travellers initiate themselves. 
The state rarely recognises the Traveller economy’s contribution to the overall economy and 
invariably seeks to criminalise it. 

1 Travellers are included separately (via ‘the Traveller ground’) in the equality legislation to other groups who experience
racism (via ‘the race ground’). Pavee Point lobbied for one ground called ‘the racism ground’ with Travellers named within
it: unfortunately with no success. One of the impacts of the two separate grounds is that many policy makers and others
don’t see racism as the form of exclusion Travellers experience. 



- Interestingly in the project itself the places could have been filled many times over but the 
feeling in Sligo was that a lot of preparatory work would need to be undertaken before 
local Traveller men would engage. The lack of trust of the system and its ability to address 
Travellers economic exclusion in a manner that is meaningful to them was clearly 
articulated on the day.  

• In Dublin it was the summer clerical work with the Department of Communications, Marine and 
Natural Resources. Over two summers six Traveller women got 8-10 weeks work experience. Key 
components of this project were outreach through Traveller organisations; potential participants 
visiting the Department before they applied; support from senior personnel and the active 
involvement of the Human Resource section within the Department; clear supports and 
incorporation of equality / diversity focus into existing HR structures. 

- In the course of the workshop’s discussion it was queried ‘would it be feasible to identify 
good employers whose door is open?’ It was also noted that it is important to match the 
skills required with the jobs available and not just focus on an applicant’s formal 
qualifications. The recruiting body for the Civil Service has worked on the development of 
such an approach: but the recruitment process includes an aptitude test which is different to
other exams Travellers may or may not have sat. 

• The Wexford Area Partnership’s initiative grew out of a concern to pool resources targeting 
Travellers and so maximise their use for the community’s benefit. As a result of this work a training
initiative funded through the Department of Education’s Back to Education Initiative (BTEI) for 15 
Traveller women was developed. A Community Employment (CE) programme, which is an Active 
Labour Market Programme, has been used as a progression route for participants and as a key 
worker programme and to facilitate participation on a Social Studies course. 

- It was decided to use more focused questions in this workshop to ensure that participants 
talked through the concept and application of positive action. In response to the question 
‘who needs to do what’ participants felt that a top down approach was required because 
that is where the power and resources lie. However, participants were equally clear that 
what is on offer must be meaningful to Travellers and that good information is crucial for 
this to happen. 

(

Martin Collins chairs the morning session
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• In response to FAS presentation participants wondered what was happening on the ground. There are

Local Working groups looking at employment equality issues across a range of the grounds; and a
National Equality Proofing Working Group will be established. A board member of FAS is also very
interested in Travellers issues. 

• People need to know their rights and how to seek them. To this end dialogue between experiential and
political arenas is important. In many respects such a dialogue should be the precursor to
mainstreaming and an integral part of the monitoring of its success. The sense on the ground would be
that such a dynamic is not happening in practice.

• There is a need to challenge the psychological block that institutions are the demesne of settled people
only. To this end work on an anti-racist and inclusive approach is essential so that Travellers who do
venture in the door feel welcome.

• The meeting was informed of the Internship coming on stream in the Civil Service to which 50
Travellers applied (38 women and 12 men) for 20 clerical jobs and 3 maintenance jobs. As a word of
caution it was noted that the Institute of Public Administration has undertaken research on the Civil
Service’s record on employing and promoting disabled people and that their progression through the
system has been slow. 

• The question was asked: how many Travellers are travelling? And what are the implications for
nomadism of current developments for Travellers? From an Irish perspective there are two aspects to
this question. Firstly, there is the negative impact of the criminalisation of trespass on Travellers who
wish to practice a nomadic lifestyle. Secondly, the issue of cultural diversity is expressed not only in
terms of nomadism but other aspects of Travellers lives and beliefs.  

Vanda Durbakova, Poradna and Ronnie Fay, Pavee Point on the panel
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1. Positive Action 

There were approximately 22 people in this workshop: mostly from Ireland with some representatives from
European Dialogue and consultants to the TRAILER project. The workshop commenced with buzz groups
to provide people with an opportunity to discuss what they had heard so far. A question was raised about
nomadism and the wider social context when addressing Travellers issues. In response it was noted that
Traveller organisations always note this wider context but that getting people to focus in on economic
issues per se is difficult and particularly so when the issue of cultural diversity is raised. 

The workshop proceeded with a short input on positive action building on the information contained in the
second presentation: 

• Positive action acknowledges that legislation on its own will not address inequalities. 
• Legislation is but a first step. 
• Ideally positive action should facilitate access to a good, service or employment; full enjoyment of 

same; and in terms of employment progression within the job.  

In the EU Race Directive…
• In Article 2 the concept of discrimination and ‘the principle of equal treatment’ are described: ‘the 

principle of equal treatment shall mean that there shall be no direct or indirect discrimination 
based on racial or ethnic origin.’

• Article 5 notes that ‘With a view to ensuring full equality in practice, the principle of equal 
treatment shall not prevent any Member State from maintaining or adopting specific measures to 
prevent or compensate for disadvantages linked to racial or ethnic origin.’

In the Employment Equality Act…
• Section 24 covers positive action from a gender perspective and section 33 covers the other eight 

grounds. In the original version of the EEA only the Traveller community, disability and part of the 
age grounds were covered. Since the transposition of the EU directives all eight grounds are now 
covered. Pavee Point is concerned about the use of the word ‘employee’ as so few Travellers are 
indeed employees. 

The meeting proceeded with a question about the application of positive action in Britain. It was noted that
it has not been applied to Traveller and Gypsies issues and that in Devon most Travellers are either self-
employed or unemployed.  

There is the challenge of avoiding tokenism and moving beyond quotas to constructive supports and real
progression. There is also the challenge of dealing with other staff’s perceptions and how informal
interactions can so easily undo the more formal positive action.

The issue of identity was discussed and how so many Travellers hid their identity as they assume to do
otherwise would lead to discrimination. In the recent Garda application process a number of Traveller
applicants had not identified their ethnicity and then realised afterwards that it would have been to their
advantage to do so. This raises a challenge for Traveller organisations seeking constructive responses to
Traveller inclusion: can you force someone availing of such an opportunity to automatically identify
themselves as a Traveller? Or is this an invasion of their right to privacy? Should disclosure of one’s

+,



identity be a matter of individual choice? Or does this in turn feed into the negative stereotypes of
Travellers by failing to challenge wider perceptions of the community?    

The workshop discussed the Internship in the Civil Service and the role of the line managers in this
initiative. The experience in the UK for other minority ethnic groups was that in both formal and formal
supports are crucial. As a word of caution recent research in the UK has highlighted that progression has
been unsatisfactory and that a lack of confidence in how managers would re-act was noted. In the Wexford
initiative it was noted that a pro-active support structure was important including the training of key
workers.   

The question was raised ‘how to deal with the potentially discriminatory office culture?’ In the Internship it
is envisaged the Employment Assistance Officer along with the Department of Finance’s Equality Officer
will deal with issues as they arise.  During the course of these discussions it was noted that cultural
diversity and anti-racism training were important; and that there was an implied contradiction of the state
offering Travellers jobs yet discriminating against them in so many other ways. 

What are the potential outcomes of positive action initiatives? Ideally it should lead to sustainable
employment; real choice for Travellers; and transferable learning. 

Questions for the Equality Authority

• What positive action is allowed in Ireland? 
• How does this compare with the UK and in particular Section 75 in Northern Ireland?  
• How could existing measures in Ireland be strengthened?  
• How well does the Equal Status Act deal with positive action in education and training? 
• Given the lack of recognition of the Traveller economy (work Travellers initiate themselves) and 

cultural diversity within enterprise development: what role does positive action have in this regard? 

2. Legal Options 

There were approximately 13 participants in this workshop.  This included two representatives from
Romani Baht (Bulgaria), a representative from Poradna (Slovakia), a member of European Dialogue,
participants from a number of Traveller organisations and general development organisations. A series of
questions was asked in this workshop as well as in the positive action one.

Reactions to the presentations:
• It’s good seeing FAS taking the issues on board but how will it trickle down? In particular into 

rural areas?
• It is important that Travellers do not see themselves as failures because they have to avail of these 

initiatives (internships). It is the fault of the system: they have not failed the system, the system has
failed them.

• In the course of the presentation on the TRAILER workshops the term ‘Traveller friendly 
employers’ network’ was used. What is meant by this? A number of participants thought that this 
sounded very patronising and was a return to the days of helping Travellers by being their ‘friends’.
It was suggested by others that maybe it was just the name that was misleading but that the idea of 
sharing best practice in relation to positive action and access to employment would be beneficial.



Have you ever used the legal route?
• The trans-national partners came in at this point and explained the types of cases they take in 

Slovakia and Bulgaria.
• The representative from Slovakia (Poradna) explained taking cases around anti-Roma advertising 

and Roma not getting into clubs or restaurants as they were told they would have to be a member, 
that they were ‘private’ clubs.

• The taking of ‘testing’ cases in Slovakia was also explained.
• The Bulgarian (Romani Baht) representatives explained cases they were taking against KFC 

(Kentucky Fried Chicken), a leader of a trade union, segregation in schools, Roma being sent to 
special schools (for people with disabilities) and ghettoisation by planning authorities. A summary 
of cases being taken by Romani Baht were handed out.

• The Bulgarian representatives mentioned how they are bringing local people (Roma) and the 
authorities together so that authorities can hear the issues of these local people.  This is one way 
they try to influence policy, but it was acknowledged that this approach does not always lead to any
implementation of policy.

• There was a discussion on the similarities between the Roma situation in Slovakia and Bulgaria and
the situation of Travellers in Ireland.  A lot of the same issues were arising in relation to access to 
social venues, employment, segregation in schools, etc.

• It was felt in Ireland that people are getting around the equality legislation by serving two out of 
three Travellers, therefore saying they cannot be discriminating to the third.

• While it was mentioned that in Eastern Europe it can be difficult to get access to government 
authorities, it was stated that in Ireland there is no difficulty in getting access to government 
authorities, but do they listen?  There is very little follow-up.

• It was also stated that local authorities are not accepting Traveller issues as ethnic issues.

One participant posed the question: ‘Are Travellers now taking more cases under the Equality Employment
Act?’

• It was felt that Travellers are not as aware of the EEA as the Equal Status Act.
• One participant commented that the legal unit in ITM have taken numerous cases in relation to 

equality legislation.
• A successful case that was mentioned was a Traveller woman in Tallaght who was released from 

employment when people found out she was a Traveller.  She took and case, won and received 
€5,000.  It was thought that this was one of the biggest amounts awarded to a Traveller following 
taking a case on equality grounds.

Reasons why someone might not take a case were identified as: 
• The length of time it takes to take a case.
• Fear of not getting future employment if you take a case.
• It was also mentioned that many Travellers in mainstream employment are hiding their identity.

At the EU Level it was noted that: 
• We need to be taking Roma/Traveller issues and cases to an EU level.
• The Roma Traveller Forum is one mechanism that could support EU wide actions.  Roma and 

Travellers need to be working together to address these issues: at the moment it is too fragmented 
and the need for solidarity is more pertinent than ever before due to these EU directives.

• We need to speak with the one voice at a pan European level; while acknowledging the diversity 
within.

• The question was posed ‘Same issues – but can such diverse groups work together?’

+�



• There should be a European commissioner for Roma and Traveller issues that would give the Roma
and Traveller voice more power.

Questions for the Equality Authority
• What are the EA doing to disseminate information on the Equality Employment Act?  
• Has a case ever been taken by a member of the Roma Community in Ireland?  
• Are there any moves to increase the sanctions/compensation re the outcomes from cases?  

Meeting with the Cultural Heritage Group in Pavee Point
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Ronnie Fay, Director of Pavee Point welcomed everyone back after lunch and introduced them to Patrick

O’Leary, Director of Communications with the Equality Authority. Patrick presented the paper prepared by

Eilish Barry, the Authority’s Barrister.  

.In addition to dealing with positive action I have been asked to cover the implementations of the Race

Directive.  Given the time available it will only be possible to give the briefest of outlines in relation to

both matters. 

In looking at the implementations of the Race Directive we can learn from the experience of the Gender

Directives and case law. One focus on the case law on the gender ground which has particular relevance for

the practical implementations of the Race Directive is in the area of remedies and enforcement. 

Existence of a right to a remedy

The case law of the Court of Justice has clearly established that there is a right to a remedy.  Generally it is

for the national law to provide the remedies.  In Ireland the Equality Tribunal is the designated forum:

except for claims under the Intoxicating Liquor Act 2003 and registered clubs.  However there are two

guiding principles or limitations from the Court of Justice on any domestic law dealing with remedies –

these are principles of equivalence and effectiveness. 

Equivalence

First, the national procedural conditions laid down by national law cannot be less favourable than those

relating to similar actions of a domestic nature. This has particular relevance in the Irish context when

comparing remedies for claims of discrimination under the Equal Status Act 2000 and the amending

Intoxicating Liquor Act, 2003 which transferred jurisdiction from the Equality Tribunal to the District Court

in cases involving licensed premises.  Unlike the Equality Tribunal the District Justice does not have an

investigative function.  The complainant runs the risk of having costs awarded against him or her and there

is no option for mediation.  Hearings are in public and formal rules of evidence apply.

Effective, Proportionate and Dissuasive

EC sex equality law demands that a remedy has to be effective, proportionate and dissuasive.  Measures

that are sufficiently effective to Member States are obliged to ensure that the remedies chosen "guarantee
real and effective judicial protection" (the requirement of effectiveness).  The remedies "must have a real
and deterrent effect on the employer" (dissuasiveness).  If compensation is the chosen sanction, it "must
in any event be adequate in relation to the damage sustained" (the requirement of proportionality).

"To be effective, remedies and sanctions must achieve the desired outcome to be proportionate, they must

adequately reflect the gravity, nature and extent of the loss and/or harm; and to be dissuasive, sanctions

must deter future acts of discrimination…sanctions will be none of these if they are not effective, simple,

swift and sustained mechanisms for enforcement" 2



No Ceilings on Compensation

In a publication of the European Commission published in 2005 – Remedies and Sanctions in EC non-
discrimination law it is stated at p.39 "Under EC law, there can be no doubt that upper limits on
compensation for discrimination are not acceptable either in the context of either the Race or Employment
Framework Directives.  Even though, to date, explicit case law and legislation on this issue concern sex
discrimination, there is no conceivable convincing reason why a different approach should apply in relation
to other types of discrimination."

The European Court of Justice had held in the Marschall II that where compensation is the remedy chosen
by the national legislator "it must be adequate, in that it must enable the loss and damage actually
sustained as a result of the discriminatory dismissal to be made good in full in accordance with the
applicable national rules". The Court also stated in the same decision that "the fixing of an upper limit of
the kind at issue, cannot by definition constitute proper implementation of Article 6 of the…Directive, since
it limits the amount of compensation a priori to a level which is not necessarily consistent with the
requirement of ensuring real equality of opportunity through adequate reparation for the loss and damage
sustained as a result of the discriminatory dismissal".

To understand the implications of the Race Directive, it is useful to know a little bit about the status and
standing of Directives.  In summary, and I stress this is a summary and simplification:
• A Directive is binding, as to the result to be achieved, upon each Member State, but the choice form and

implementation are left to Member States to decide.  In Ireland – the Equality Act 2004 seeks to
implement among others the Race Directive. 

• An individual can rely on the previous provisions of a Directive in a claim involving the State or an
organ of the State or a body acting on behalf of the State even where the Directives haven’t been
implemented properly or at all by legislation. 

• Courts / tribunals are organs of the State and they have to interpret national law in the light of the
provisions of the Directive.

• Individuals can sue the State for failure to implement or to implement properly the provisions of a
Directive Commission may institute proceedings against Member States for failure to implement the
Directive.

The Race Directive 

This is one of the most significant pieces of legislation for members of the Traveller community and the
ground of race.  Council Directive 2000/43/EC of June 2000 implementing the principle of equal treatment
between persons irrespective of racial or ethnic origin has very broad scope and very few exemptions.

The first 5 pages are called recitals which are guides to interpreting the Directive. The Council has adopted
this Directive and it contains four Chapters which contain up to  articles.

2 Cohen, Barbara, "Remedies and sanctions for discrimination in working life under the EC anti-discrimination directives in:
Janet Cormack (ed) Discrimination in Working Life: Remedies and Enforcement – Report of the 4th specialised equality
bodies experts meeting



Chapter I 

Article 1 – Purpose
• Establishes the framework for combating discrimination on grounds of racial or ethnic origin.  The 

recent Equality Authority report on Traveller ethnicity recommended that Travellers are an ethnic 
group and so it follows that they would have the protection of the Race Directive.

• Establishes the principle of equal treatment.

Article 2 – Concept of Discrimination
• Principle of equal treatment shall mean there shall be no direct or indirect discrimination based on 

racial or ethnic origin.

2a: Direct discrimination 
• Deals with less favourable treatment and is comparator based i.e. one person is treated less 

favourably than another is, has been or would be treated in a comparable situation on grounds of 
racial or ethnic origin. There would be equivalent provisions in Irish legislation. 

2b: Indirect Discrimination 
• discrimination by impact or effect;
• neutral provision, criterion or practice;
• put persons at a particular disadvantage compared with other persons unless;
• objectively justified by a legitimate aim and the means of achieving that aim are appropriate and 

necessary – equivalent provisions in Irish legislation.

2(3) Harassment is a form of discrimination 
• unwanted conduct related to racial or ethnic origin; 
• purpose or effect of violating the dignity of a person and of creating an intimidating; hostile, 

degrading, humiliating or offensive environment; 
• There are equivalent provisions in Irish legislation.

Article 3 – Scope 

It has a very broad scope and broader than the Irish legislation: 
• All persons – both public and private sectors;
• Employment, self employment, occupation, vocational training;
• Employees and employer’s organisations;
• Social protection, including social security and healthcare;
• Social advantages;
• Education; 
• Goods and services;
• Housing.

One of the most striking features of the Race Directive is how few exemptions there are. However, there is
an exemption in Article 3(2) in relation to difference in treatment based on nationality and is without
prejudice to provisions and conditions relating to the entry into and residence of third country nationals and
statutes persons. 

+!



Article 5 – Deals with positive actions which we’ll come back to this later and allows for measures to
ensure full equality in practice.

Chapter II

Article 7 – Remedies and Enforcement 
• Judicial and/or administrative procedures including conciliations procedures for enforcement of 

obligations. The Equality Tribunal provides such a mechanism as it can offer an investigation or 
mediation route.  

• Associations, organisations or other legal entitilies which have a legitimate interest in ensuring the 
provisions of this Directive are complied with; and may engage, either on behalf of or in support of
the complainants. The Irish Equality Tribunal allows NGOs to represent claimants before it.

Article 8 – Burden of Proof
• If you can establish facts from which it may be presumed that direct or indirect discrimination 

occurred, then the burden shifts to the Respondent to prove no discrimination took place.  

Chapter III

Article 13 – Bodies for promotion of Equal Treatment
• Sub-section (2) notes that "Member States shall ensure that the competences of these bodies 

include:
- without prejudice to the right of victims and of associations, organisations or other legal 

entities referred to in Article 7(2), providing independent assistance to victims of 
discrimination in pursuing their complaints about discrimination,

- conducting independent surveys concerning discrimination,
- publishing independent reports and making recommendations on any issue relating to such 

discrimination."

The Equality Authority has been advised that on the basis of this Article and on the powers and functions
that it has under the Employment Equality Acts 1998 – 2004 and the Equal Status Acts 2000 – 2004 that
the Equality Authority has an implied power to act as an amicus curiae in a case involving the construction
and interpretation of the Race Directive.  This is being considered by the Supreme Court at the moment.

Chapter IV

Article 14 – Compliance 
• Abolish any laws regulations and administrative provisions which are contrary to principle of equal

treatment.

Article 15 – Sanctions have to be:
• Effective, proportionate and dissuasive; 
• In effect this is the same wording as in Gender case law.

Article 17 – Report to Commission every 5 years
• "The Commission’s report shall take into account… the viewpoints of the social partners and 

relevant non-governmental organisations."



+(

Legislation implementing the Directive

The implementation date for this Directive was the 19th July 2003; and the main legislative provisions used
to implement this Directive are: 

• The Employment Equality Acts 1998 – 2004
• The Equal Status Acts 2000 – 20043

The Intoxicating Liquor Act, 2003 amended the Equal Status Act 2000 and transferred the jurisdiction for
discrimination claims relating to licensed premises from the Equality Tribunal to the District Court.

Both Acts:
• promote equality;
• prohibit discrimination across nine discriminatory grounds;
• prohibit sexual harassment and harassment;
• prohibit victimisation;
• require reasonable accommodation of people with disabilities (while the obligation to provide 

reasonable accommodation only applies explicitly in relation to people with disabilities, it is a 
concept that could usefully be applied in relation to migrant workers and other discriminatory 
grounds. The Labour Court in Campbell Catering Limited v Rasaq, in effect required employers to 
provide reasonable accommodation in respect of language and cultural difficulties.);

• allow broad positive action measures. 

The scope of the legislation is broad.  The Employment Equality Acts 1998 – 2004 apply to all aspects of
the employment relationship from access to employment to post employment4.  It also applies to a broad
range of employees and other bodies.5 The Acts also extend to the self-employed, partnerships, people
employed in another person’s home.

Exemptions

Both Acts are subject to a number of general and specific exemptions.  Under the Employment Equality
Acts 1998 – 2004 some of the exemptions apply to particular types of employment, some apply to all kinds
of employment, some apply to particular grounds, and some apply to provisions in other legislation.

The Race Directive should have significant impact in 3 areas:
• remedies and enforcement;
• exemptions;
• scope.

Remedies

Ceilings on compensation:
• Employment   - 2 years salary except the gender ground
• Equal Status - €6,350 maximum compensation

3& 4 Aspects of employment that are covered include: advertising, equal pay, access to employment, vocational training,
work experience, terms and conditions of employment, promotion or re-grading, classification of posts, dismissal and
collective agreements
5 Full-time, part-time and temporary employees, public and private sector employment, vocational training bodies,
employment agencies, trade unions, professional and trade bodies



The Equality Tribunal and the Labour Court are empowered to make one form of redress illustrating the
move beyond the individual enforcement model.  They, as part of redress under the EEA and the ESA may
make an order that a person or persons specified in the order take a course of action so specified.  The
Equality Tribunal makes regular use of this form of redress.  It has the potential to tackle institutional
discrimination.  

Equivalence

There is a lack of equivalence in two areas:

• Gender employment discrimination claims have the option of being brought in the Circuit Court where
there is no limit on the compensation.  Employment discrimination claims on the ground of race and the
Traveller community ground don’t have such an option. 

• There is also a lack of equivalence between claims of discrimination brought to the Equality Tribunal
under the Equal Status Acts 2000 - 2004 and claims of discrimination involving licensed premises
which now must be brought under the Intoxicating Liquor Act 2003. 

Equal Status Acts 2000 – 2004 Intoxicating Liquor Act 2003
No costs Risk of costs
Privacy Public hearing
Investigative function No investigative function 
Mediation option No mediation
NGO representation

Exemptions and scope

Very few exemptions are allowed by the Race Directive and with regard to its incorporation into Irish Law
most of the issues of concern with regard to exemptions and scope apply to the Equal Status Act and to
what extent the state as a service provider is covered or not.

The Implications of the Race Directive

The aim has to be to implement the provisions of the Directive to establish a culture of compliance among
employers and service providers (including the State, accommodation providers and schools and other
educational establishments) and rely on enabling positive action provisions.

• Cases can be taken to the Equality Tribunal under the Employment Equality Acts 1998 – 2004 and 
the Equal Status Acts 2000 – 2004 or the District Court under the Intoxicating Liquor Act, 2003.

• NGOs may be able to represent claimants before the Equality Tribunal and on appeal (in appeals 
under the Employment Equality Acts 1998 – 2004) to the Labour Court –training in advocacy 
would be advisable.

• NGOs and other interested parties may be able to make submissions in cases to the Equality 
Tribunal. 

• Argue before Equality Tribunal and courts that provisions of Equal Status Acts 2000 – 2004 and 
Employment Equality Acts 1998 – 2004 and the Intoxicating Liquor Act, 2003 have to be read and 
interpreted in light of provisions of the Directive.

• Individuals may rely directly on the provisions of the Directive in claims against the Member State 
and its organs.

• NGOs can engage in dialogue with the Commission in relation to implementation.



�,

• Commission may take proceedings against Member States.
• Be strategic about cases.  Litigation is long, difficult, uncertain and requires a lot of resources and

support for the individual.  However, once successful case will have enormous precedent value.
• Publicise the outcome.
• Individuals can seek assistance from the Equality Authority in bringing cases.
• Equality Authority may be able to act as ‘an amicus curiae’ (friend of the court) in cases concerning the

Race Directive. 
• NGOs can engage in dialogue with the Department of Justice, Equality and Law Reform regarding

further development of legislation.

Positive Action

The positive action provisions are contained in Article 5 of the Directive.
"With a view to ensuring full equality in practice, the principle of equal treatment shall not prevent
any Member State from maintaining or adopting specific measures to prevent or compensate for
disadvantages linked to racial or ethnic origin."

There is nothing in this confining positive action measures to the field of employment.  The scope of
enabling positive action measures means that Member States can take specific measures in areas that will
have a major impact on employment like education, accommodation, welfare, health etc. 

Bríd has already dealt with the new provisions on positive action contained in the Equality Act 2004.
Section 33 provides 

‘‘33.—Nothing in this Part or Part II shall render unlawful measures maintained or adopted with a view to
ensuring full equality in practice between employees, being measures—

to prevent or compensate for disadvantages linked to any of the discriminatory grounds (other than
the gender ground),

to protect the health or safety at work of persons with a disability, or

to create or maintain facilities for safeguarding or promoting the integration of such persons into the
working environment.’’.

Her concern is that this wording excludes prospective employees.  The wording does not explicitly exclude
prospective employees.  The wording in subparagraphs (a), (b) and (c) is not confined to existing
employees.  The section has to be read and interpreted in a manner which gives effect to the intention of the
provisions of the Directive.  Interpreting the provisions in section 33 in such a way as to exclude
prospective employees would defeat the intention behind the positive action provisions in the Directive. 

A doubt as to the interpretation of the section will undoubtedly deter some employers from taking positive
action steps.  I understand that there is a commitment in the recent social partnership deal to amend these
provisions and there is a bill which will shortly be going through the Oireachtas which may be used to
amend these provisions to put the matter beyond doubt. 

There are important positive action provisions in the Equal Status Acts 2000 – 2004 which are not confined
in any way.



"(b) preferential treatment or the taking of positive measures which are bona fide intended to—
(ii) cater for the special needs of persons, or a category of persons, who, because of their
circumstances, may require facilities, arrangements, services or assistance not required by persons
who do not have those special needs."

The term positive action can cover a huge variety of policies and initiatives.  Five basic types of positive
action can be identified:

• positive measures to eradicate discrimination;
• neutral but inclusive policies;
• outreach programmes aiming to attract candidates from under-represented groups;
• preferential treatment in employment (which can take a variety of forms);
• provisions which seek to redefine merit – to redefine the criteria for particular posts in such a way 

as to ensure a greater diversity of participation.

Many forms of positive action do not require any particular exemption or provision from a discrimination
point of view as they are simply policies which aim to root out the prohibited discriminatory treatment, or
to eliminate policies and practices that unfairly disadvantage particular groups.  Other forms of positive
action may require particular and special justification because they aim to assist certain disadvantaged
groups who are classified according to the prohibited grounds.  This indicates the need for clear
provisions./
������������
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• With regard to the term ‘reasonable accommodation’ the Equality Authority noted in the plenary that a

Labour Court case recommended that this concept should be applied not only to disability but
transferred to other grounds as well. 

• It was noted that it is easier to enforce law in public or larger employers than in smaller often private
organisations. 

• In answer to the question on more accessible information on the Employment Equality Act, it was
proposed that more research on best practice on the labour market and identification of how it could be
transferred across employment options was required. 

• A word of caution was sounded from the floor on the issue of transferring learning across grounds as the
dynamics of discrimination for disabled people and Travellers are different. 

• On the question about the number of Roma cases that have been taken the Equality Authority were not
aware of any on the day. 

• On the question of Traveller as a minority ethnic group and their recognition as one to ensure that they
would enjoy the full protection of the Race Directive: the Equality Authority would be supportive of this
position. In an accommodation case being taken by an older Traveller couple, the Authority sought to
play an amicus curiae role for which the Race Directive allows. However, the State sought to block the
Authority from playing this role through the Courts. Since this conference took place the Courts have
decided in favour of the Equality Authority’s position. 
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The Conference finished with a panel discussion
where each of the participating countries and
European Dialogue were asked to give their re-
action to the day and inform participants of their
own work and learning under TRAILER.
Regrettably Romani CRISS from Romania who
had been scheduled to give the second afternoon
input where unable to attend. 

Romani Baht from Bulgaria noted that the legal route should be used to satisfy the people and not the
authorities. They also noted that there are wider links to social and education issues in this work: in
particular the issue of literacy and its impact on dealing with the police. The issue of time was noted and
the difficulty of managing cases when they can move forwards and backwards between the municipal,
district and supreme courts. In their work they work closely with the Commission for Discrimination. They
also noted that where cases are successful the awards are low around €300: and that this does not act as a
deterrent to discrimination. 

In the UK, the Devon Racial Equality Council has undertaken case work to deal with the police and local
councils. However through the TRAILER project they focused on the issue of education to challenge the
lack of inclusion of Gypsy and Traveller children within a recent 5 step education policy. An information
booklet entitled ‘Every Traveller / Gypsy Child Matters Too’ was produced and disseminated to every
school in Devon. 

Poradna, the Centre for Civil and Human Rights in Slovakia noted that many of the problems are very
similar. However in Slovakia Roma live in ghettos and are more visibly different to other Slovaks. Their
anti-discrimination legislation is almost the same as the EU Directive but it is difficult to get it
implemented in practice as it is a new area of law for judges and lawyers. Many Roma wonder ‘what will
change if I complain?’ In eastern Slovakia a case against a disco was won recently but no award was given
because it was seen as a test case by the judge. Affirmative action is also problematic as it has been deemed
unconstitutional under the provision that ‘everyone is equal’ and attempts to access the European Court of
Justice have been refused. 

In the question and answer session that followed the role of the media in informing people on their rights
was noted. In Slovakia it appears free legal aid could be used to challenge discrimination while in Ireland
that is not the case. With regard to the police a question was asked about the issues in other countries. In
Bulgaria it was noted that they have had a repressive function historically; while in Slovakia it was noted
that they are young and prejudiced and that it will take time to address the issues. 
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Pavee Point thanked everyone for attending and all the speakers for their contributions. The Chair noted
that equality and anti-discrimination legislation has a crucial role to play in addressing Travellers, Roma
and Gypsies exclusion across Europe. And within this legislative framework positive action has an equally
important role to play in breaking down barriers and providing Travellers, Roma and Gypsies with real and
meaningful opportunities. 
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The Equality Tribunal is the first port of call when taking a case under the Employment Equality Acts, 1998
& 2004. However, you can go straight to the Circuit Court if you taking a case on the gender ground. The
Labour Court also has a role to play: in particular if you are not happy with the outcome of your case at the
Equality Tribunal.  

You have a right to look for information from the person you are taking the case against. But they are not
obliged to provide it. However if you continue with your complaint their lack of co-operation could go
against them.  

In making your complaint it is very important that you use the Equality Tribunal’s own forms E.E.2 and
E.E.3. These are available from the Equality Tribunal's by either phone or through their website:
www.equalitytribunal.ie

Remember you must make your complaint within 6 months of it happening. However the Director of the
Equality Tribunal can extend this up to 12 months if she believes there are grounds 'for reasonable cause'.

Once your complaint is lodged the Equality Tribunal they will offer you and the party you are making the
complaint against two options: mediation or investigation. If you chose mediation and are unsatisfied with
the outcome you can then opt for an investigation. 

Before the Equality Tribunal you can represent yourself or have a trade union, lawyer or other
representative present. Remember that in general costs are not awarded unless one person is seen to
obstruct or impede the investigation or appeal. 

With regard to remedies the Equality Officer in the Equality Tribunal can make: 
• In equal pay claims an order for equal pay and arrears in respect of a period not exceeding three years.
• In other cases an order for equal treatment and compensation for the effects of discrimination of up to a

maximum of 2 years pay or €12,700 where the person was not an employee (the max compensation
applies notwithstanding there was discrimination on more than one ground).

• An order for re-instatement or re-engagement with or without an order for compensation.
• An order that a named person or persons take a course of action which is set out. 

Please note that in gender discrimination cases the Circuit Court may make an order of arrears of pay in
respect of 6 years before the date of referral. And there is no limit to the amount of compensation that may
be ordered by this Court.  

If you are not happy with a decision made by the Equality Tribunal you can appeal it to the Labour Court:
but you must make your appeal within 42 days of the decision been made. A final decision by the Director
or the Labour Court is enforceable through the Circuit Court. 

For more detailed information the Equality Authority has a booklet entitled 'The Employment Equality Acts
1998 and 2004' which you can download from their website: www.equality.ie
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Equality Tribunal
3 Clonmel Street, 
Dublin 2 

Lo-call: 1890 344 424
Tel: 01 477 4100
Email: info@equalitytribunal.ie
Website: www.equalitytribunal.ie

Equality Authority 
3 Clonmel Street, 
Dublin 2

Lo-call: 1890 245545
Tel: 01 317 3333
Email: info@equality.ie
Website: www.equality.ie
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