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Introduction 

Abortion is an issue which has been the subject of intense and, indeed, divisive debate in 
practically every society. Over the past fifteen years or so, this debate has been particularly 
intense and divisive in this country. 

In 1983, following a vigorous campaign by a number of groups who felt that there should be a 
specific constitutional prohibition on abortion, an amendment was made to the Constitution 
which sought to give effect to that aspiration. There was, however, at the time the contrary 
view that the Constitution already contained sufficient safeguards in relation to abortion and 
that the amendment was unnecessary and could possibly lead to ambiguities. 

In 1992, a case, which has become known as the X case, came before the Supreme Court 
where it was decided that, under the Constitution, abortion is permissible in the State where 
the continuation of the pregnancy poses a real and substantial risk to the life, as opposed to 
the health, of the mother and where such a risk could not be averted except by means of an 
abortion. A substantial risk to the life of the mother included a risk of suicide. This decision 
and its implications have been vigorously debated. 

The X case concerned a minor who became pregnant as a result of a criminal offence and 
both she and her parents wished her to have an abortion in England. Since the Abortion Act 
of 1967 in England and Wales, at least 95,000 women giving an address in this country have 
had abortions there. Following concerns raised by the X case and in the light of a ruling by the 
European Court of Human Rights in relation to the provision of information, amendments 
were inserted into the Constitution in 1992 which provided that the freedom to travel abroad 
should not be limited and that information on abortion services abroad should be obtainable in 
legally defined circumstances. At the same time, a proposed amendment to deal with the 
substantive issue of the X case but excluding the risk of suicide was rejected by the 
electorate. The implications of this case are discussed more fully in Chapter 2. 

The current situation therefore is that, constitutionally, termination of pregnancy is not legal in 
this country unless it meets the conditions laid down by the Supreme Court in the X case; 
information on abortion services abroad can be provided within the terms of the Regulation of 
Information (Services outside the State for Termination of Pregnancies) Act, 1995; and, in 
general, women can travel abroad for an abortion. 

There are strong bodies of opinion which express dissatisfaction with the current situation, 
whether in relation to the permissibility of abortion in the State or to the numbers of women 
travelling abroad for abortion. 

Various options have been proposed to resolve what is termed the "substantive issue" of 
abortion but there is a wide diversity of views on how to proceed. The Taoiseach indicated 
shortly after the Government took office in 1997 that it was intended to issue a Green Paper 
on the subject. The implications of the X case were again brought sharply into focus in 
November 1997 as a result of the C Case, and a Cabinet Committee was established to 
oversee the drafting of this Green Paper, the preparatory work on which was carried out by an 
interdepartmental group of officials. 

While the issues surrounding abortion are extremely complex, the objective of this Green 
Paper is to set out the issues, to provide a brief analysis of them and to consider possible 
options for the resolution of the problem. The Paper does not attempt to address every single 
issue in relation to abortion, nor to give an exhaustive analysis of each. Every effort has been 
made to concentrate on the main issues and to discuss them in a clear, concise and objective 
way. 
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Submissions were invited from interested members of the public, professional and voluntary 
organisations and any other parties who wished to contribute. It was hoped that the 
submissions would help to inform the Group about the matters which are of public concern, 
and to identify possible options for resolving them. There was an unprecedented response of 
over 10,000 submissions, with further petitions containing some 36,500 signatures. The 
Government would like to thank all of those who submitted their views. Some of the 
submissions were very detailed and the authors had clearly given considerable thought to the 
issue. A wide range of views was expressed on what is clearly a matter of great concern to 
many people, as well as one which involves a significant number of Irish women every year 
making a difficult and often lonely decision to have an abortion abroad. It is important to 
stress that the purpose of inviting submissions was to inform the process of the preparation of 
the Green Paper on the range of issues surrounding the debate on abortion and to obtain the 
views of individuals and organisations thereon and not to conduct a plebiscite or a weighing of 
public opinion on the course of action the Government should take. While mindful of the 
submissions received, the Government has been anxious to discuss the range of views and 
arguments contained in the submissions as a whole, unpalatable though some may be to 
many people. 

Very few medical bodies or organisations made submissions. While the Government 
recognises that, as with society generally, members of these bodies have a range of views on 
the issue, it nonetheless considers that it would be helpful to have the benefit of the opinions 
and expertise of their memberships on the abortion issue. 

The broad approach to the preparation of the Green Paper has been twofold. In the first place 
the constitutional and legal issues raised by the court cases referred to in the terms of 
reference, and the possible options for addressing these, are discussed. However, the 
Government has been concerned to recognise that the cases which were the subject of these 
legal proceedings were not representative of the majority of cases in which Irish women 
decide to travel abroad to have an abortion. A significant number of submissions placed the 
issue in a wider social context and the Green Paper also discusses factors which have been 
identified as coming within this category. 

In Chapter 1 of the Green Paper the medical issues which arise in relation to the treatment of 
pregnant women and which form part of the debate on abortion are discussed. Chapter 2 
deals with the legal issues raised by the courts' interpretation of the Constitution and the law 
in relation to abortion. Chapter 3 details Ireland's obligations under international and 
European Union law and considers what implications these obligations might have for 
constitutional or legal change in relation to abortion. Wider grounds for abortion are examined 
in an international context in Chapter 4. A summary of the issues raised in the submissions 
received is contained in Chapter 5. Chapter 6 discusses the social context of abortion. 
Possible constitutional and legislative approaches to addressing the issues identified in the 
Green Paper are discussed in Chapter 7. 
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Terms of Reference 

The text of this Green Paper has been decided by a Cabinet Committee established to 
oversee the work of an Interdepartmental Working Group whose task was to carry out the 
preparatory work on the Green Paper. The Interdepartmental Working Group had the 
following Terms of Reference: 

"Having regard to: 

Section 58 of the Offences against 
the Person Act, 1861* ; 

Section 59 of the Offences against 
the Person Act, 1861* ; 

Article 40. 3.3 of Bunreacht na 
hEireann* ; 

The decision of the Supreme Court 
on 5 March 1992 in the Attorney 
General v X and Others [1992] 1 I.R. 
1; 

Protocol No. 17 to the Maastricht 
Treaty on European Union signed in 
February 1992 and the Solemn 
Declaration of 1 May 1992 on that 
Protocol*; 

The decision of the people in the 
Referendum of 25 November 1992 
to reject the proposed Twelfth 
Amendment of the Constitution; 

The decision of the High Court on 28 
November 1997 in A & B v Eastern 
Health Board, Judge Mary Fahy, C 
and the Attorney General (Notice 
Party); 

and having considered the constitutional, legal, medical, 
moral, social and ethical issues which arise regarding 
abortion and having invited views from interested parties on 
these issues, to prepare a Green Paper on the options 
available in the matter." 

The Cabinet Committee was chaired by Mr Brian Cowen T.D., Minister for Health and 
Children and the other members were Ms Mary O'Rourke, T.D, Minister for Public Enterprise, 
Mr John O'Donoghue T.D., Minister for Justice, Equality and Law Reform, Mr David Byrne 
S.C., Attorney General (up to July, 1999), Mr Michael McDowell S.C., Attorney General (from 
July, 1999) and Ms Liz O'Donnell T.D., Minister of State at the Department of Foreign Affairs. 
The Working Group which assisted in the drafting of the Green Paper comprised officials from 
the Department of Health and Children, the Department of Foreign Affairs, the Department of 
Justice, Equality and Law Reform and the Office of the Attorney General. 

* Relevant extracts are provided in Appendix 1 
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Chapter 1 

Pregnancy and Maternal Health 

Introduction 

1.01 In developed countries the threat of death in pregnancy and childbirth has considerably 
diminished in recent times. While childbirth is not completely safe, maternal deaths have 
become very infrequent during the past two decades. Ireland has enjoyed low maternal 
mortality rates that are amongst the best world-wide and which reflect the excellent ante-natal 
and obstetric services available in this country. Maternal deaths in Ireland are now so 
infrequent, however, as to make it difficult to draw conclusions as to the general causes of 
maternal death from Irish data alone and therefore international experience in this area is also 
drawn on in analysing the issue. 

1.02 At a general level, the interpretation of the published literature review on the causes of 
maternal mortality in developed countries poses certain difficulties. Many papers are 
anecdotal and describe particular interventions, including termination of pregnancy which 
resulted in a successful outcome for the mother. Other studies, however, conclude that 
clinical conditions can be successfully treated by medical or surgical management without 
recourse to termination of pregnancy. It can be difficult to interpret the overall situation, with 
different countries with varied cultures using different medical criteria, evaluating different 
outcomes and probably utilising a variety of statistical analytical techniques. 

1.03 It is particularly difficult to evaluate the anecdotal reports which specify situations where 
termination was performed to save the life of the mother because of the difficulty in 
ascertaining whether or not the termination was responsible for avoiding a maternal death or 
whether this was attributable to the appropriate clinical treatment. Individual patient 
circumstances differ and individual clinicians may differ in their approach as to the necessity 
of termination of pregnancy where the mother's life is considered to be at risk. While the vast 
majority of conditions in pregnancy are managed successfully, the international scientific 
literature documents situations where elective termination was performed to protect the life of 
the mother. This chapter summarises the results of the medical literature review and also 
reflects the diversity of views expressed in submissions to the Working Group from a number 
of health care professionals and organisations on many of the issues surrounding termination 
of pregnancy and related medical conditions. 

Maternal Mortality 

1.04 A maternal death is one occurring during pregnancy, labour, or as a consequence of 
pregnancy after delivery. Deaths are usually divided into direct maternal deaths due to a 
complication of the pregnancy itself or indirect maternal deaths due to a complication not 
specific to pregnancy but aggravated by the physiological changes, for example, as may be 
seen in underlying cardio-vascular disease. Maternal mortality rates are the number of 
maternal deaths per 100,000 total births. At the turn of the century maternal mortality was 
approximately 400 per 100,000 births but has fallen to less than 10 in developed countries. In 
recent years, the direct maternal mortality rate in Ireland was 2 per 100,000 which is amongst 
the lowest in the world(1). 

1.05 The major causes of death in pregnancy include haemorrhage, pre-eclampsia 
(hypertensive disease arising in pregnancy), amniotic fluid embolism, ectopic pregnancy, 
pulmonary embolus and infection. Indirect obstetric deaths include stroke and cardiac 
disease. The other causes of death in pregnancy are cancer, accidents and a variety of 
miscellaneous conditions, including therapeutic abortion itself, although this is very 
uncommon. A recent evaluation of maternal mortality in Ireland by the Institute of 
Obstetricians and Gynaecologists confirmed the low direct maternal mortality rate in this 

- 6 -



DEPARTMENT OF THE TAOISEACH – GREEN PAPER ON ABORTION 

country (2) . While some information was incomplete, it was noteworthy that no deaths from 
ectopic pregnancy were recorded in the study. The authors also commented that the absence 
of a termination of pregnancy service did not appear to have significantly influenced Irish 
maternal mortality rates. They also noted the difficulties in making valid comparisons of 
maternal mortality across different countries and recommended further research which would 
also provide information on situations involving incidents in which the mother almost died. 

Abortion Trends 

1.06 There are many significant complications of pregnancy, most of which do well with 
appropriate management. Therapy is often directed at obtaining foetal viability with 
subsequent induction of labour to reduce the risk to the mother. In countries where 
termination of pregnancy is available where the mother's life is considered to be at risk, 
medical indications to terminate pregnancy are usually based on individual decisions which 
take account of the seriousness of the disease, response to treatment and involvement of 
vital organs such as the heart, liver and kidneys. 

1.07 Legalised therapeutic abortion was originally introduced with the stated objective of 
saving the life of the mother. However, there has been a gradual relaxation in legal 
restrictions in many countries over the past 30 years. In England and Wales, indications to 
terminate pregnancy now include situations where the mother's life is considered to be at risk, 
where there is the possibility of permanent injury to the physical or mental health of the 
mother or family of the pregnant women and where there is a substantial risk of serious 
handicap if the child were born. Abortion rates have risen steadily in England and Wales since 
1968 and in 1996, according to information published by the Office for National Statistics, 
approximately 180,000 abortions were performed in England and Wales at a rate of 13 per 
1,000 women of childbearing age (3) . Analysis of the stated grounds for abortions carried out 
on residents of England and Wales for 1996 (the most recent year for which a detailed 
breakdown is available) reveals that 0.06% of abortions were performed on the sole ground 
that it was deemed that the continuance of the pregnancy would involve risk to the life of the 
pregnant woman greater than if the pregnancy were terminated. The principal categories 
involved were (i) neoplasms, (ii) mental and behavioural disorders, (iii) diseases of the 
circulatory system and (iv) other pregnancy, childbirth and the puerperial-related conditions. 
Of the 4,894 abortions carried out in England and Wales on Irish residents in 1996, 0.1% (5 
procedures) were considered necessary to prevent grave permanent injury to the physical or 
mental health of the pregnant woman or where the mother's life was at risk. 

Maternal Mortality and Termination of Pregnancy 

1.08 Approximately 50% of women have a normal pregnancy where there are no ante-natal 
complications and a normal delivery occurs. The incidence of conditions which render a 
pregnancy "not normal" differs according to the population and the practices of individual 
obstetricians. In the vast majority of cases, the outcome of pregnancy is good. However, in 
certain cases the risk of maternal mortality approaches a level where some clinicians consider 
that termination of pregnancy is necessary to protect the life of the mother. The information 
provided here also refers to the international literature because the incidence of severe life-
threatening complications is low and Irish statistics in isolation are unlikely to reflect the 
complete situation. The medical causes which have been linked to therapeutic termination of 
pregnancy broadly include cancer, eclampsia, ectopic pregnancy and cardiac disease. 
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1.09 In Ireland there is no medical evidence to suggest that clinicians do not treat women with 
cancer or other illnesses on the grounds that the treatment would damage the unborn. The 
Medical Council's Ethical Guidelines state that "should a child in utero suffer or lose its life as 
a side effect of standard medical treatment of the mother, then this is not unethical." These 
guidelines also state that "refusal by a doctor to treat a woman with a serious illness because 
she is pregnant would be grounds for complaint and could be considered to be professional 
misconduct." Some submissions made reference to the distinction between what is referred to 
as "direct" and "indirect" abortion. In what is described as "direct" abortion, the primary intent 
is the termination of the pregnancy with the objective of preventing or treating the underlying 
maternal condition. In "indirect" abortion the intervention is not directed at the foetus but 
rather at the treatment of a specific condition of the mother which as a secondary effect, 
results in the death of the foetus. In practical, clinical terms, the treatment of many cancers 
including cervical, uterine, ovarian and in addition treatment for ectopic pregnancy may result 
in the death of the foetus. This is in contrast to intentional termination of pregnancy, for 
example, in rare cases of cardiac disease where the mother's life may be considered to be at 
risk if the pregnancy continues. These clinical situations are considered in more detail below. 

Cancer 

1.10 Cancer in pregnancy is a relatively rare event and occurs in approximately 1 in 1,000 
pregnancies (4) . In general the management of cancer in pregnant women involves a 
multidisciplinary approach, including the obstetrician, medical oncologist and surgeon. The 
therapeutic approach is usually similar to that in non-pregnant women, with some 
modifications made due to foetal considerations and informed maternal choices. The major 
malignancies complicating pregnancy include those of the breast, the reproductive tract and 
those of the haematological system. 

1.11 Breast cancer is a common condition and approximately 2% of breast cancers occur in 
pregnancy. There has been a number of studies on pregnancy and breast cancer which 
conclude that, in general, the prognosis for pregnant women is similar to the non-pregnant 
population ( 5, 6, 7, 8) . It has been recommended that pregnant women with breast cancer 
should be treated in a similar fashion to non-pregnant women. Studies also suggest that 
termination does not improve overall survival (9,10,11,12,13). Chemotherapy for breast cancer is 
used in pregnancy, however, it may sometimes result in the death of the foetus. 

1.12 Invasive cancer of the female reproductive tract (e.g. cervix or uterus) especially in the 
first 20 weeks and invasive cancer of the ovary are both considered situations where the 
mother's life may be at risk and intervention which results in the death of the foetus may be 
unavoidable (14,15,16,17). Because of the proximity of the foetus to the organs involved, it is not 
surprising that therapeutic intervention, especially in early pregnancy, may result in foetal 
death or damage (18,19). Ovarian cancer is extremely rare in the childbearing period but 
presents great problems in management since treatment may involve removal of the ovaries, 
tubes and uterus. Uterine cancer is also rare in pregnancy. In early cervical cancer, 
management may be conservative until after delivery of the foetus (20,21) . In invasive cancer, 
radical treatment including hysterectomy, radiotherapy, or a combination of both, may be 
necessary to save the mother's life. In situations of advanced disease that is not amenable to 
removing the uterus, high dose radiotherapy may be administered which may be followed by 
spontaneous miscarriage. Hysterectomy and radiotherapy in these situations are 
administered with curative intent. 

1.13 Haematological malignancies including leukaemia and lymphoma are relatively 
uncommon but can occur in pregnancy (22). Chemotherapy is potentially curative for these 
malignancies, however the cytotoxic drugs involved may have a deleterious effect on the 
foetus (23,24). In early pregnancy this may result in a spontaneous miscarriage. Cytotoxic drugs 
may also cause significant congenital malformations in the foetus when given in early 
pregnancy. Radiotherapy is used to treat a wide variety of malignancies and is also 
associated with congenital malformations and mental handicap in certain situations. While 
precautions are taken to minimise these risks, radiotherapy and chemotherapy can adversely 
affect the foetus and on this basis therapeutic abortion has been offered to women in other 
jurisdictions. 
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1.14 There are a number of other cancers where therapeutic abortion has been described in 
the international literature, including meningioma (25,26). Case reports which describe a 
successful outcome, however, do not provide sufficient evidence that the outcome would be 
different if therapeutic abortion was not performed. The interpretation of such reports is that 
the circumstances rely on the judgement of individual clinicians, in consultation with the 
expectant mother, who would have considered termination of the pregnancy essential to 
protect the life of the mother. 

Cardiac Disease in Pregnancy 

1.15 While the incidence of maternal mortality in Ireland is very low, experience has shown 
that where such deaths do occur, cardiovascular disease is an important contributor to such 
mortality The nature of heart disease in pregnancy has changed in recent years. The recent 
confidential enquiry into maternal mortality in the United Kingdom provides insight into the 
cardiac causes of death in pregnancy (27) . In general, most deaths due to cardiac disease 
occur during the pregnancy, however, some may occur after delivery. Acquired cardiac 
disease is now three times as common as congenital cardiac disease. Of the acquired cardiac 
diseases, rheumatic heart disease continues to decrease and in contrast there have been 
significant increases in deaths due to aneurysms and ischaemic heart disease. This is 
considered to be partially due to the average age of pregnant women being higher than 
heretofore. The enquiry did not speculate on deaths that may have been preventable by 
elective termination of pregnancy; however, it documented certain cases where termination of 
pregnancy was an issue. Other cases which may have been preventable included deaths 
from myocarditis and other miscellaneous cardiac problems. 

1.16 The treatment of cardiac disease with pulmonary hypertension (Eisenmenger's 
Syndrome) in pregnancy has proven to be controversial. While this is an extremely rare 
condition, it is nonetheless associated with a very high mortality, many of these deaths 
occurring at the end of the pregnancy (28,29) . It has also been described in Ireland (Murphy & 
O'Driscoll, 1982) (30) . While much is known about this condition, the mechanisms involved are 
unclear with the result that successful treatment can be difficult to achieve. The pulmonary 
hypertension can become so severe as to cause acute cardiac failure which can result in 
death (31,32) . Medical opinion is divided as to the need for an elective termination of pregnancy 
in such cases. Some studies have demonstrated that with advances in intensive care 
treatments, it is possible to obtain foetal viability and early delivery without placing the 
mother's life at risk (33,34,35) . Clinicians consider that there is a high mortality from this 
condition and some recommend an elective termination of pregnancy to protect the life of the 
mother ( 36,37,38) . If intervention is delayed, termination of pregnancy may not result in a 
successful outcome. It is further considered that there may be a "window" period from eight to 
sixteen weeks where early intervention in the form of a therapeutic termination is more likely 
to be successful before dangerous pulmonary hypertension has developed in the mother, with 
the associated high mortality for this condition. 

Ectopic Pregnancy 

1.17 Ectopic Pregnancy occurs in approximately 1 in 100 pregnancies and can present in a 
variety of ways from local bleeding to major shock associated with circulatory collapse. Most 
ectopic pregnancies occur in the fallopian tubes but they can rarely occur in the abdomen and 
in the cervix. In very rare cases, ectopic pregnancy has progressed to the birth of a viable 
child. It is unusual for ectopic pregnancy to be permitted to continue beyond eight weeks' 
gestation, as the complications associated with this condition usually become apparent by this 
time. 

1.18 The diagnosis and management of ectopic pregnancy has undergone significant 
changes in recent years. Non-invasive methods now enable a more accurate and early 
diagnosis of ectopic pregnancy than previously (39) . This has resulted in the clinical 
presentation of some cases of ectopic pregnancy changing from a life threatening disease 
with fallopian tube rupture, to a more benign condition, because of the earlier diagnosis that is 
possible. 
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1.19 The earlier diagnosis in turn has resulted in changes in the way in which this condition is 
managed. If the diagnosis is made early, it is possible to perform less radical surgery before 
the woman's condition has deteriorated and before the fallopian tube integrity is lost. In 
previous years, many women required surgery which involved removal of the ectopic 
pregnancy and the fallopian tube. Laparoscopic treatment of ectopic pregnancy is now 
available and considered to be safe, effective and results in lesser morbidity for women. The 
majority of ectopic pregnancies can now be managed in this way (40,41,42) . It enables a more 
conservative approach to treatment where it is possible to preserve fallopian tubal integrity so 
as to maintain reproductive capacity. Alternatives to surgical intervention are also under 
evaluation in other countries. Some women with unruptured ectopic pregnancy are 
considered suitable for medical treatment alone which involves the injection of medical agents 
either intramuscularly or into the gestational sac (43,44) . 

1.20 Active intervention may not be required in all cases because some early ectopic 
pregnancies result in tubal abortion or reabsorption. These represent a small percentage of 
ectopic pregnancies, however. Most are managed by therapeutic intervention involving 
termination of the pregnancy. 

Eclampsia 

1.21 Eclampsia in pregnancy is a condition that results in convulsions and is associated with 
high blood pressure and dysfunction of the kidneys. Its onset is preceded by severe 
headaches, dizziness, visual disturbances, preliminary twitchings and mental confusion which 
usually precede the convulsions. These conditions are successfully managed in the vast 
majority of cases. In very rare circumstances, the mother's condition can deteriorate rapidly, 
despite treatment, and termination of pregnancy is considered by many clinicians as justified 
to protect the life of the mother (45,46,47,48,49) . 

Other Conditions 

1.22 There is a miscellany of rare medical conditions that have been associated with 
increased mortality in pregnancy. Some include rare conditions involving liver failure (50,51) , 
renal failure (52,53,54) and systemic lupus disease (55,56) . Others include hyperemesis 
gravidarum (57), in exceptional cases of which the mother's condition may deteriorate with 
damage to the brain, liver and kidneys. 

1.23 The majority of these clinical conditions respond to medical management and the foetus 
is subsequently successfully delivered. In exceptional cases the risk of maternal mortality is 
high and termination of the pregnancy has been a consideration. 

Psychological Disorder and Pregnancy 

1.24 Disorders of mental health can be divided into the psychoses, where the patient loses 
touch with reality, and the neuroses, where the patient's symptoms are quantitatively rather 
than qualitatively different. The neuroses include the anxiety disorders, depression, 
obsessional disorders and dissociative disorders (e.g. hysteria). Neuroses are relatively 
common and affect between 10-20% of women. Depression is a common, life-disrupting 
illness that can affect both sexes and all ages. The scientific literature suggests that 
depression can sometimes be difficult to recognise, with the consequence that some 
individuals do not receive adequate treatment (58) . Depression is one of the recognised 
predisposing factors to suicide. Psychoses are rare in pregnancy with an incidence of 1 to 2 
per 1,000 births and include conditions such as schizophrenia and mania. Therapy of 
psychotic disorders is directed at identifying an underlying cause if present (e.g. an organic 
lesion) and the provision of the appropriate medical treatment. In the neuroses, medical 
treatment may be effective as well as the provision of appropriate counselling and 
mobilisation of social and supportive networks. 
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Suicide and Pregnancy 

1.25 Suicide in pregnancy is a rare event and the international literature provides additional 
information on this subject. Suicide accounts for approximately 1% to 5% of maternal 
mortality in developed countries. The incidence of suicide in pregnancy has decreased; in the 
first half of this century more than 10% of women of childbearing age who committed suicide 
were pregnant, compared to only 2% today. The 2% corresponds to one suicide per 500,000 
births. It is more common in the puerperial (post-delivery) period. Factors which may increase 
the risk of suicide include psychiatric disorder, especially in those with recurrent episodes and 
hospitalisations and adverse social circumstances (59). 

1.26 The epidemiological information suggests that pregnancy protects against suicide and in 
a large UK study the rate of suicide in pregnancy was found to be only one-twentieth that of a 
similar matched non-pregnant population (60,61,62) . Similar results have been demonstrated in 
other studies. It is important, however, to exercise caution when interpreting the 
epidemiological data from other jurisdictions with different cultures and where legal abortion is 
available. 

1.27 While mental health disorders including schizophrenia and severe depression occur in 
pregnancy, the literature suggests that their frequency is less than in the non-pregnant 
population. On the other hand, the social pressures and general stress involved may lead to 
suicide ideation in some women (63) . The vast majority of these resolve; however, this issue 
causes difficulties for the attending doctor. While there are a number of clinical and social 
factors associated with suicide, it has proved difficult to predict those women who actually 
commit suicide. A thorough assessment of the clinical, social and mental health status of the 
woman is made before initiating the appropriate therapy (64) . Underlying mental conditions are 
treated and an attempt is made to resolve any social problems that may be associated with 
the pregnancy. It is considered important that major life decisions should not be made while 
suffering from acute psychiatric illness. 

Summary 

1.28 The excellent ante-natal and obstetric services that are available in Ireland have resulted 
in maternal mortality rates that are amongst the best world-wide. Maternal deaths in Ireland 
are now so infrequent, however, that it is difficult to draw conclusions from Irish data alone 
and therefore the international literature has been examined. This information must be 
interpreted with caution, however, because of cultural and treatment differences and 
analytical difficulties relating to these international studies. The further problem of anecdotal 
case reports where it was stated that elective termination of pregnancy was performed, 
cannot answer whether maternal mortality was prevented solely on the basis of the 
termination. In general, the vast majority of conditions in pregnancy are managed 
successfully. However, the scientific literature does note situations where elective termination 
was performed to protect the life of the mother. 

1.29 With regard to suicide and maternal mortality, the epidemiological evidence suggests a 
protective effect against suicide from pregnancy. Clinicians are concerned, however, that it is 
difficult to predict situations where the mother actually commits suicide. Clinicians undertake a 
thorough assessment of the situation and together with other health care professionals offer 
the appropriate medical, psychiatric and social intervention which is usually successful in 
resolving most suicide ideation, however, cannot guarantee a successful outcome in all 
cases. 
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Chapter 2 

The Legal Context 

Introduction 

2.01 This chapter sets out the legal provisions governing abortion in Ireland. It describes the 
statutory provisions and examines the constitutional position before and after the enactment 
of the Eighth Amendment. It also examines the implications of the case of Attorney General 
v- X (the X case) and subsequent amendments to the Constitution. It also refers to the report 
of the Constitution Review Group and the more recent case of A and B -v- Eastern Health 
Board, Mary Fahy, C and the Attorney General (the C case). Finally, existing medical practice 
and the Medical Council's Guide to Ethical Conduct and Behaviour are considered. 

Statutory Provisions 

2.02 Two sections of the Offences Against the Person Act, 1861* are relevant to the question 
of abortion. The first of these, section 58, states: 

"Every woman being with child who with intent to procure her own 
miscarriage shall unlawfully administer to herself any poison or
noxious thing or shall unlawfully use any instrument or other means
whatsoever with the like intent and whosoever with intent to procure
the miscarriage of any woman whether or not she be with child shall 
unlawfully administer to her or cause to be taken by her any poison or
other noxious thing or shall unlawfully use any instrument or other
means with the like intent, shall be guilty of felony..." 

Section 59 states: 
"Whosoever shall unlawfully supply or procure any poison or other
noxious thing or any instrument whatsoever knowing that the same is 
intended to be unlawfully used or employed with intent to procure the
miscarriage of any woman, whether she be or not be with child, shall be
guilty of a misdemeanour..." 

These provisions were confirmed by section 10 of the Health (Family Planning) Act, 1979. 
* The provisions of the Offences Against the Person Act, 1861 now fall to be interpreted in the 
light of the judgement of the Supreme Court in the X case (see paragraphs 2.14 and 2.15). 

2.03 It should be noted that the Offences Against the Person Act, 1861 did not make the 
destruction of the life of a child in the process of being born a criminal offence. It has been 
argued that the law on homicide applies only to born persons and the law on abortion only to 
foetuses in the womb and that therefore a child could be vulnerable at the time of birth. In 
England and Wales the Infant Life (Preservation) Act, 1929 and in Northern Ireland section 25 
of the Criminal Justice (Northern Ireland) Act, 1945 were passed in order to ensure protection 
for the life of a child in the process of being born. There is no equivalent legislative provision 
in Ireland. 

2.04 The meaning of section 58 was considered in England and Wales in R-v- Bourne [1939] 
1 KB 687. This case involved a fourteen-year-old girl who had become pregnant as a result of 
multiple rape. An abortion was carried out by Dr. Bourne, who was then tried under the 
section. In his ruling, Macnaghten J. accepted that abortion to preserve the life of a pregnant 
woman was not unlawful. Furthermore, he ruled that, where a doctor was of the opinion that 
the probable consequence of a pregnancy was to render a woman a mental and physical 
wreck, he could properly be said to be operating for the purpose of preserving the life of the 
mother. 
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2.05 The Bourne decision has been relied upon in many other jurisdictions including Northern 
Ireland, Australia, Canada, New Zealand and the United States. In Northern Ireland cases 
relating to the interpretation of section 58 and 59 of the Offences Against the Person Act, 
1861 have come before the courts in recent years. Details of some of these cases are 
contained in Appendix 3. 

2.06 However, no court in this jurisdiction has relied on the Bourne judgement. In Society for 
the Protection of the Unborn Child -v- Grogan and Ors (Unrep. March 6 1997, p.7) Keane J. 
expressed the opinion that "the preponderance of judicial opinion in this country would 
suggest that the Bourne approach could not have been adopted in this country consistently 
with the Constitution prior to the Eighth Amendment". 

2.07 There is some evidence of abortions and infanticide occurring in Ireland and of 
prosecutions under the Offences Against the Person Act, 1861, in particular during the mid
1940s, when wartime restrictions on travel between Ireland and England were imposed. No 
prosecution under the Act has taken place since 1974. 

Abortion and the Constitution 

2.08 Prior to the insertion of the Eighth Amendment in 1983, Article 40.3 of the Constitution 
stated: 

"40.3.1 : The State guarantees in its laws to respect and, as far as 
practicable, by its laws to defend and vindicate the personal rights of the 
citizen. 

40.3.2 : The State shall, in particular, by its laws protect as best it may from 
unjust attack and, in the case of injustice done, vindicate the life, person, 
good name and property rights of every citizen." 

2.09 The courts' judgements in a number of cases, in reliance upon these and other articles 
of the Constitution, suggest that the Constitution implicitly prohibits abortion.; see, McGee -v- 
Attorney General [1974] IR 284; G-v- An Bord Uchtála [1980] IR 32; Finn -v- Attorney General 
[1983] I.R. 154 and Norris -v- Attorney General [1984] IR 36. 

2.10 Terminology used in these cases includes "the offence of endangering or destroying 
human life", "the right to life", "the right to be guarded against all threats before or after birth", 
"the right to privacy of a pregnant woman does not extend to a right in her to terminate a 
pregnancy", "the right to life is a sacred trust to which all the organs of government must lend 
their support" and "the unborn child has a right to life and it is protected by the Constitution." 

2.11 Notwithstanding the statutory provisions and the dicta referred to above, it had become 
clear by the early 1980s that many who were opposed to abortion did not regard the existing 
provisions as adequate. It was argued that it was necessary to insert a specific article into the 
Constitution which would prohibit abortion. This was to avoid a situation where, by virtue of 
judicial interpretation of the Constitution or statute, abortion could be deemed lawful. In this 
context, the case of Roe -v- Wade (decided by the Supreme Court of the United States) was 
cited. In this case the Court had ruled that a Texas statute prohibiting abortion other than to 
save the life of a pregnant woman violated a woman's constitutional right to privacy. 

2.12 In a referendum held in 1983, the electorate voted to insert the Eighth Amendment into 
the Constitution. This became Article 40.3.3. It provides: 

"The State acknowledges the right to life of the unborn and, with due regard 
to the equal right to life of the mother, guarantees in its laws to respect and, 
as far as practicable, by its laws to defend and vindicate that right." 
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2.13 Following this amendment, a number of cases came before the courts concerning its 
interpretation. These dealt largely with the provision of information on or referral to abortion 
services available in other countries. In 1986, the Society for the Protection of the Unborn 
Child obtained an injunction restraining two organisations, Open Door Counselling and the 
Dublin Well Woman Centre, from furnishing women with information which encouraged or 
facilitated an abortion. On appeal in 1988 and in S.P.U.C. -v- Grogan I.R. 753, the Supreme 
Court held that it was unlawful to disseminate information, including the address and 
telephone number of foreign abortion services, which had the effect of facilitating the 
commission of an abortion. In 1992 Open Door Counselling and Dublin Well Woman Centre 
took a successful case under the European Convention on Human Rights, challenging the 
injunction which prevented them from disseminating information about abortion clinics outside 
the State (see Chapter 3, paragraphs 3.06 and 3.07 for further details). 

2.14 The interpretation of the amendment was further considered in the X case, which arose 
in 1992. 'X' was a fourteen-year-old girl who became pregnant as a result of an alleged rape. 
Both the girl and her parents wished to travel abroad so that she could have an abortion. The 
issue of having scientific tests carried out on retrieved foetal tissue so as to determine 
paternity was raised with An Garda Síochána. The Director of Public Prosecutions was 
consulted and in turn informed the Attorney General. An injunction was obtained ad interim to 
restrain the girl from leaving the jurisdiction or from arranging or carrying out a termination of 
the pregnancy. 

2.15 In the High Court, Costello J. granted an interlocutory injunction in broadly similar terms 
and the case was appealed to the Supreme Court. A majority of the members of the Supreme 
Court held that, if it were established, as a matter of probability, that there was a real and 
substantial risk to the life, as distinct from the health, of the mother and that this real and 
substantial risk could only be averted by the termination of her pregnancy, such a termination 
was lawful. The Court accepted the evidence that had been adduced in the High Court that 
the girl had threatened to commit suicide if compelled to carry her child to full term and 
deemed that this threat of suicide constituted a real and substantial risk to the life of the 
mother. On this basis, the injunction granted by the High Court was lifted. 

2.16 Some of the dicta of the majority in the Supreme Court also indicated that the 
constitutional right to travel could be restrained so as to prevent an abortion taking place in 
circumstances where there was no threat to the life of the mother. The right to travel 
simpliciter did not take precedence over the right to life. 

2.17 The decision in the X case gave rise to a number of different concerns. One concern 
was that the Supreme Court had found that under Article 40.3.3 abortion could be lawful 
where it was necessary to avert a real and substantial risk to the life of the mother. There 
were concerns also about the possible abuse of suicide risk as grounds for obtaining an 
abortion. There were other concerns about the apparent willingness of the Court to grant 
injunctions to restrain persons from travelling abroad for the purpose of having an abortion. In 
November 1992 constitutional amendments were proposed to deal with different aspects of 
the judgement. 

2.18 The first of these related to what was described as the 'substantive' issue, that is the 
circumstances in which an abortion would be permissible within the State. The following 
wording was proposed as the Twelfth Amendment of the Constitution, as an addition to the 
existing Article 40.3.3: 

"It shall be unlawful to terminate the life of an unborn unless such termination 
is necessary to save the life, as distinct from the health, of the mother where 
there is an illness or disorder of the mother giving rise to a real and 
substantial risk to her life, not being a risk of self-destruction." 
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The wording put forward by the Government of the day indicated that it considered that there 
could be circumstances where an abortion was necessary to save the life of the mother but 
that these circumstances do not include the risk of suicide. This amendment was rejected. 
(See paragraphs 7.32 - 7.36 for further discussion.) 

2.19 The second proposal, the Thirteenth Amendment of the Constitution, related to the issue 
of travel. The following wording was proposed: 

"This subsection shall not limit freedom to travel between the State and 
another state." 

This amendment was passed. 

2.20 The third proposal related to the provision of information. The case-law confirming that 
the provision of information relating to abortion services was illegal has been noted above. 
However, although the issue was not addressed directly in the X case, it seemed to follow 
from the terms of the judgement that the dissemination of information relating to abortion in 
the circumstances outlined in that judgement would be lawful. In addition, developments at a 
European level (see paragraph 2.13 above) had made it desirable for the Government to 
clarify the position. The following wording was proposed for this, the Fourteenth Amendment 
of the Constitution: 

"This subsection shall not limit freedom to obtain or make available, in the 
State, subject to such conditions as may be laid down by law, information 
relating to services lawfully available in another state." 

This amendment was also passed. 

2.21 Legislation was introduced in the form of the Regulation of Information (Services outside 
the State for Termination of Pregnancies) Act, 1995 which laid down in law, as contemplated 
by the recent "information" amendment of the Constitution, conditions under which 
information relating to services lawfully available in another State might be made available 
within the State. This Act permits a doctor or advice agency to provide abortion information to 
pregnant women in the context of full counselling as to all available options and without any 
advocacy of abortion. Abortion referral is specifically prohibited under the Act. This legislation 
was referred to the Supreme Court by the President and its constitutionality was upheld. 

Constitution Review Group 

2.22 A Constitution Review Group was established in April 1995 with the following terms of 
reference: 

"To review the Constitution and, in the light of this review, to 
establish those areas where constitutional change may be 
necessary, with a view to assisting the All-Party Committee 
on the Constitution, to be established by the Oireachtas, in 
its work..." 

In the course of its deliberations the Group considered Article 40.3.3. In its report, produced in 
1996, the group discussed a number of approaches which are referred to further in Chapter 7, 
"Possible Constitutional and Legislative Approaches". An extract from the Report of the 
Constitution Review Group appears at Appendix 5. 

- 19 -



DEPARTMENT OF THE TAOISEACH – GREEN PAPER ON ABORTION 

Recent Developments 

2.23 Aspects of the law relating to abortion were considered in A and B -v- Eastern Health 
Board, Mary Fahy, C and the Attorney General, High Court, 28th November 1997. This case 
involved a thirteen-year-old girl who had been raped and was pregnant as a result. The 
Eastern Health Board, which had subsequently taken the girl into its care, became aware that 
she was pregnant and, in accordance with the girl's wishes, obtained orders from the District 
Court allowing it to take the girl abroad for an abortion and to make all necessary 
arrangements for same. 

2.24 C's parents sought to challenge these orders by way of judicial review. However, 
Geoghegan J. accepted that, where evidence had been given to the effect that the pregnant 
young woman might commit suicide unless allowed to terminate her pregnancy, there was a 
real and substantial risk to her life and such termination was therefore a permissible medical 
treatment of her condition where abortion was the only means of avoiding such a risk. In other 
words, the test formulated in the X case was applied in the C case also. 

2.25 Although the decision in the C case was decided substantially along the same lines as 
the X case, Mr. Justice Geoghegan, in giving judgement, included remarks in relation to 
arguments addressed to him concerning the right to travel. This issue was not one on which 
he was addressed either by counsel for the State or for the Health Board. His remarks remain 
what lawyers term obiter dicta, i.e. statements made in the course of giving judgement which 
are not part of the reasons supporting the binding judgement of the Court. He stated: 

"This amendment is framed in negative terms and must, in 
my view be interpreted in the historical context in which it 
was inserted. There was, I think, a widespread feeling in the 
country that a repetition of the X Case should not occur in 
that nobody should be injuncted from actually travelling out of 
the country for the purpose of an abortion. It must be 
remembered that three out of the five judges of the Supreme 
Court took the view that in an appropriate case a travel 
injunction could be granted. It was in that context, therefore, 
that the amendment was made and I do not think it was ever 
intended to give some new substantial right. Rather, it was 
intended to prevent injunctions against travel or having an 
abortion abroad. A court of law, in considering the welfare of 
an Irish child in Ireland and considering whether on health 
grounds a termination of pregnancy was necessary, must, I 
believe be confined to considering the grounds for 
termination which would be lawful under the Irish Constitution 
and cannot make a direction authorising travel to another 
jurisdiction for a different kind of abortion. The amended 
Constitution does not now confer a right to abortion outside 
of Ireland. It merely prevents injunctions against travelling for 
that purpose." 

2.26 These remarks are problematic. The logical implication is that proceedings could be 
issued, for example under the Guardianship of Infants Act, 1964, in a case in which parents 
are in dispute with their minor daughter over whether she should travel for an abortion (or the 
parents themselves disagree on this issue) and that in these circumstances a Court should 
determine the issue by reference to the right to life of the unborn guaranteed in Article 40.3.3 
and not by reference to the constitutional freedom to travel. It may be argued in the alternative 
that in such a case the freedom to travel should determine the issue. 
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Medical Practice and the Law 

2.27 In view of the statutory and constitutional provisions regarding abortion outlined above, it 
is useful to consider whether these may have implications for medical practice. The medical 
profession operates under ethical guidelines issued by the Medical Council, the medical 
profession's regulatory body established under the Medical Practitioners Act, 1978. Any 
doctor found to be in breach of these guidelines is guilty of professional misconduct. 
2.28 The guidelines currently in operation were issued by the Medical Council on 26 
November, 1998 and superseded the previous document, published in 1993. The following is 
the text relevant to abortion: 

"The deliberate and intentional destruction of the unborn 
child is professional misconduct. Should a child in utero 
suffer or lose its life as a side effect of standard medical 
treatment of the mother, then this is not unethical. Refusal by 
a doctor to treat a woman with a serious illness because she 
is pregnant would be grounds for complaint and could be 
considered to be professional misconduct." 

2.29 From this wording it would appear that the Medical Council is relying on the 
direct/indirect distinction which is discussed in Chapter 1, "Pregnancy and Maternal Health" 
and in Chapter 7, "Possible Constitutional and Legislative Approaches". This raises a 
question as to the ethical status of any medical treatment which involves the destruction of 
the foetus to save the life of a pregnant woman (including suicide risk, as in circumstances 
such as those of the X case). It also raises a question as to the powers of the Medical Council 
to strike a doctor from its Register in the event of a complaint of serious professional 
misconduct for carrying out an abortion in circumstances equivalent to those of the X case. 
Any such decision, of course, would have to be ratified by the High Court and it would clearly 
be open to a doctor whom the Medical Council wished to strike off to challenge any such 
decision in that Court. 

2.30 Certain of the constitutional and legislative approaches discussed in Chapter 7 would 
clearly conflict with the ethical position on abortion enunciated by the Medical Council. Other 
approaches might require some adjustment in that position. 
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Chapter 3 

The State's Obligations under

International and European Union Law


Introduction 

3.01 In considering the constitutional and legal options in relation to abortion, it is necessary 
to take account of Ireland's obligations under international and European Union law and to 
ascertain whether any of the options would run counter to these obligations. Of particular 
relevance in this regard are the obligations which the State has assumed in relation to the 
promotion and protection of human rights, notably the right to life and the right to privacy. 
Protocol No. 17 to the Treaty on European Union is also relevant and is discussed in this 
chapter. The chapter deals only with the State's legal obligations. It does not include 
consideration of the position adopted by Ireland in relation to abortion in the context of other 
international discussions which do not entail the assumption of a legal obligation by the State. 

The European Convention on Human Rights 

3.02 Principal among the State's international obligations are those which it has assumed 
under the European Convention on Human Rights (1) . The Convention guarantees a number 
of civil and political rights, including the right to life and the right to respect for private and 
family life. It is of great significance to any discussion of the law relating to abortion for two 
reasons. 

3.03 First, the Convention provided for the establishment of two international bodies, the 
European Commission and the European Court of Human Rights, before which complaints of 
alleged violations by a state party of the rights protected by the Convention could be brought. 
A complaint could be brought in the first instance before the Commission which decided 
whether it was admissible or not. If a complaint was admissible, the Commission could 
subsequently express an opinion on whether or not there had been a violation of the 
Convention. Although the Commission's opinion was not legally binding on the parties, its 
interpretation of the relevant provisions of the Convention was of some weight. The 
complaints procedure under the Convention has very recently been streamlined and a new 
European Court of Human Rights established to replace the Commission and the earlier 
Court. Decisions of the new Court will be legally binding on the parties as were decisions of 
the 'old' Court (2) , and the Court's interpretation of the Convention rights is therefore of great 
importance, as it is the Court's interpretation which would be binding on Ireland in any case 
brought against it. 

3.04 Secondly, the Convention has acquired a special status in EU law. For years the 
European Court of Justice has drawn on the Convention as a source of Community rights, 
and this position was confirmed in 1992 by the Treaty on European Union (the Maastricht 
Treaty). Article F(2) of the Treaty provides that the Union shall respect fundamental rights, 
inter alia, as guaranteed by the Convention, as general principles of Community law (3) . 

3.05 At the outset, it should be stressed that both the Commission and the 'old' Court never 
had to decide whether the right to life protected by the Convention extends to the unborn. Nor 
was the Court asked to consider the compatibility of a particular case of abortion or the 
abortion law of a particular country with the provisions of the Convention. The high level of 
protection accorded to the unborn under Irish law was however taken into account by the 
Court in interpreting the scope of the right to freedom of expression under the Convention. 
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3.06 In the case of Open Door and Dublin Well Woman v. Ireland (4) , the applicants 
contended that restraints under Irish law on their freedom to impart and receive information 
concerning abortion facilities outside the jurisdiction of Ireland breached their right to freedom 
of expression as guaranteed by Article 10 of the Convention. Restrictions on freedom of 
expression are permitted under the Convention on specific grounds and conditions. Two of 
the grounds pleaded by the Irish Government were the protection of the rights of others - in 
this instance of the unborn - and the protection of morals. The Court recognised that the 
protection afforded under Irish law to the right to life of the unborn is based on profound moral 
values concerning the nature of life which were reflected in the stance of the majority of the 
Irish people against abortion as expressed in the 1983 referendum, and accepted that the 
restrictions in issue in the case pursued the legitimate aim of the protection of morals, of 
which the protection in Ireland of the right to life of the unborn is one aspect. In the light of this 
conclusion, it did not think it necessary to decide whether the term "others" in the phrase "the 
protection of others" extends to the unborn. 

3.07 Having accepted that the restraints in question pursued an aim which is legitimate under 
the Convention, the Court had then to decide whether they were "necessary in a democratic 
society" for the protection of morals. In this context the Government argued that the Court 
should have regard to Article 2 of the Convention which guarantees the right to life, which 
right, they contended, extends to the unborn. The Court however observed that it was not 
being called upon to examine whether a right to abortion is guaranteed under the Convention 
or whether the foetus is encompassed by the right to life as contained in Article 2. The only 
issue it had to address was whether the restrictions on the freedom of the applicants to impart 
and receive information about abortion facilities outside Ireland was necessary in a 
democratic society for the legitimate aim of the protection of morals. While acknowledging 
that national authorities enjoy a wide margin of discretion in matters of morals, particularly in 
an area which touches on matters of belief concerning the nature of human life, the Court did 
not find that the test of necessity was satisfied and held therefore that Ireland had breached 
the applicants' right to freedom of expression under the Convention. The Court awarded 
damages of IR£25,000 to Dublin Well Woman, and costs and expenses to both corporate 
applicants. 

3.08 Although the Court has not so far been asked to consider the compatibility of a particular 
case of abortion or the abortion law of a particular country with the provisions of the 
Convention, there have been several individual applications to the European Commission of 
Human Rights which concerned the abortion law of a Contracting State. While the applicants 
in these cases sought to invoke a number of provisions of the Convention, their main 
complaints were that a particular abortion or the law relating thereto infringed the right to life 
of the unborn or the right to respect for their private or family life. 

3.09 It is clear from these cases that States Parties to the Convention enjoy a very wide 
margin of discretion in regulating abortion. However, it is not clear what limitations there may 
be to this discretion at both the liberal and the restrictive ends of the spectrum. 

3.10 The Commission found that an abortion carried out at ten weeks in order to avert a risk 
of injury to the physical or mental health of the pregnant woman did not contravene the 
Convention (5). It also held that an abortion carried out at fourteen weeks and authorised by 
two doctors who took the view that the pregnancy, birth or care for the child might place the 
woman in a difficult situation of life fell within the area of discretion left to States Parties in this 
matter (6). On the other hand, it rejected a claim that the right to respect for private life 
requires a State to permit the termination of pregnancy upon request during the first twelve 
weeks (7). 
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3.11 While the Commission did not adopt a position on whether the right to life under the 
Convention extends to the unborn, it expressed the opinion that, if the right extends to the 
unborn, the right is not absolute. It stated that: 

"If [the right to life] were held to cover the foetus and its 
protection were, in the absence of any express limitation, 
seen as absolute, an abortion would have to be considered 
as prohibited even where the continuance of the pregnancy 
would involve a serious risk to the life of the pregnant 
woman. This would mean that the 'unborn life' of the foetus 
would be regarded as being of a higher value than the life of 
the pregnant woman...." 

Such an interpretation, it found, would be contrary to the object and purpose of the 
Convention (8). 

Other Human Rights Agreements 

3.12 Other human rights agreements to which Ireland is party and which are of potential 
relevance in this context are the International Covenant and Civil and Political Rights (9) , the 
Convention on the Rights of the Child (10)  and the Convention on the Elimination of All Forms 
of Discrimination Against Women (11). None of these agreements, as presently understood, 
appears to place any limits on the freedom of States Parties to adopt whatever abortion 
régime they wish. 

3.13 One of the obligations assumed by States Parties to the International Covenant on Civil 
and Political Rights is to report periodically to the United Nations on the measures they have 
adopted to give effect to the rights recognised in the Covenant and on the progress made in 
the enjoyment of the rights. Reports are submitted for consideration by the Human Rights 
Committee, a body of independent human rights experts established under the Covenant. 
Ireland submitted its first Report to the Committee in 1992, and during the Committee's 
consideration of the Report some members raised the issue of abortion. One member 
expressed the opinion that the question of the right to life of the unborn should be kept under 
constant consideration until such time as the Committee was in a position to pronounce on 
the issue. Ireland submitted its Second Report to the Committee in 1998, and reference is 
made in this Report to the establishment and composition of the Cabinet Committee and the 
Interdepartmental Working Group on Abortion. 

3.14 Similarly there has been established under the Convention on the Rights of the Child a 
Committee which examines reports from States parties on the measures they have adopted 
to give effect to the rights recognised in the Convention and on the progress they have made 
in ensuring the enjoyment of these rights. Ireland submitted its first Report to the Committee 
in 1996. While mention is made in the Report of the constitutional protection of the right to life, 
including the right to life of the unborn, no express link is drawn between this and the 
definition of childhood (12). Indeed the Convention itself leaves open the question of when 
childhood begins, but recognises that some legal protection for the future child should exist 
prior to birth (13). 

3.15 A Committee has also been established under the Convention on the Elimination of All 
Forms of Discrimination Against Women; and States Parties have undertaken to submit at 
certain intervals to the Secretary-General of the United Nations, for consideration by this 
Committee, a report on the legislative, judicial, administrative or other measures which they 
have adopted to give effect to the provisions of the Convention and on the progress made in 
this respect. Ireland has submitted three Reports to the Committee, the first in 1987 and 
combined second and third reports in 1997. 
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3.16 As its title indicates, the Convention is concerned with the elimination of discrimination 
against women and with the promotion of equality between men and women. It contains 
several explicit references to procreation and pregnancy and includes an undertaking that 
women be provided with appropriate services in connection with pregnancy and that women 
enjoy the same rights as men to decide freely and responsibly on the number and spacing of 
their children. Ireland has referred in its Reports to the legislative and constitutional provisions 
relating to abortion and to the relevant legislation on family planning services (14). 

Law of the European Union 

Protocol No. 17 to the Treaty on European Union 

3.17 In September 1991, the European Court of Justice decided in the case of SPUC v. 
Grogan (15) that abortion could constitute a service within the meaning of Article 60 of the 
Treaty of Rome. The case concerned the right of certain student organisations to distribute 
information on the identity and location of abortion clinics abroad. In answering the question 
asked of the Court whether a Member State could prohibit the distribution of information about 
abortion services in another Member State, the Court found against the student organisations, 
as the information was not distributed on behalf of an economic operator established in 
another Member State. However, one clear implication of the decision was that, had the 
information been distributed "on behalf of an economic operator established in another 
Member State" by agencies having a commercial relationship with foreign abortion clinics or 
by the clinics themselves, a Member State could not prohibit the distribution of information in 
such circumstances. Protocol No. 17 to the Treaty on European Union was adopted to avoid 
the possibility of Community law overriding Article 40.3.30 of the Constitution should a conflict 
arise between this constitutional provision and Community law. 

3.18 Protocol No. 17 states: 
"Nothing in the Treaty on European Union, or in the Treaties 
establishing the European Communities, or in the Treaties or 
Acts modifying or supplementing those Treaties, shall affect 
the application in Ireland of Article 40.3.3 of the Constitution 
of Ireland." 

It would appear that, by virtue of the Protocol, the European Court of Justice should defer to 
Irish law in so far as there is a conflict between Community law and the application in Ireland 
of Article 40.3.30 of the Constitution; that, in effect, the Protocol takes measures relating to 
the application in Ireland of Article 40.3.30 out of the remit of the Community legal order. 

3.19 In relation to possible amendment of Article 40.3.30, the Protocol would seem not to 
restrict the power to amend the Article, as it seeks only to exclude Community law from 
affecting the application in Ireland of this constitutional provision. Any amendment would 
therefore be a matter for domestic law. However, the question has been raised whether an 
amendment would automatically obtain the benefit of the immunity from Community law 
provided by the Protocol. This is because it is unclear from the wording of the Protocol 
whether the Article 40.3.30 referred to in the Protocol is that which existed at the time of 
ratification of the Treaty on European Union or could include any later amendment of it. On 
the one hand, legal certainty would seem to require that our Community partners should only 
be bound by that version of Article 40.3.30 which existed at the time of the ratification of the 
Treaty. On the other hand, it could be argued that the intention of the Protocol was to leave 
these matters entirely to Irish constitutional law and that therefore any later changes to Article 
40.3.30 are covered by the Protocol. 

3.20 On 1 May 1992 the Foreign Ministers of Member States adopted a Solemn Declaration 
relating to the Protocol. Following the X case, the Government sought to amend the Protocol 
to ensure that Community law rights to travel and information are not limited by the Protocol. 
However, other Member States were reluctant to agree to the amendment of the Protocol, as 
they feared that this might set a precedent for the renegotiation of other aspects of the Treaty 
on European Union. Instead they agreed to a Declaration giving their legal interpretation of 
the Protocol. The Declaration states, inter alia, that: 
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"It was and is their intention that the Protocol shall not limit 
freedom either to travel between member States or, in 
accordance with conditions which may be laid down in 
conformity with Community law, by Irish legislation, to obtain 
or make available in Ireland information relating to services 
lawfully available in member States. 

...the High Contracting Parties solemnly declare that, in the 
event of a future constitutional amendment in Ireland which 
concerns the subject matter of Article 40.3.3 of the 
Constitution of Ireland and which does not conflict with the 
intention of the High Contracting Parties hereinbefore 
expressed, they will, following entry into force of the Treaty 
on European Union, be favourably disposed to amending the 
said Protocol so as to extend its application to such 
constitutional amendment if Ireland so requests." 

3.21 Subsequently, in November 1992, Article 40.3.30 was amended in order to protect the 
freedom to travel to and from another State and the freedom to obtain or make available in 
Ireland information relating to services lawfully available in another State. 

3.22 Two implications have been drawn from the Declaration. First, that an amendment to the 
Constitution will not be covered by the terms of the Protocol, and so will not be immune from 
the effect of Community law, unless the other Member States, at Ireland's request, agree to 
amend the Protocol. Secondly, that the approval will only be forthcoming for an amendment 
which does not conflict with freedom to travel or to receive and disseminate information under 
Community law. 

3.23 It is therefore far from clear what the present position is in relation to the Protocol and 
the Solemn Declaration as a matter of Community or international law. If only the original 
version of Article 40.3.30 of the Constitution is protected by the Protocol from being 
overridden by Community law, then the latter will prevail over any amendment of Article 
40.3.30 which conflicts with Community law (16). Should however any amended version of 
Article 40.3.30 be protected, then Ireland is free to make whatever, if any, amendment it 
wishes to this provision. 
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Chapter 4 

Other Grounds for Abortion, set in an International 

Context


4.01 The Supreme Court decided in 1992 in the X case that abortion is permissible in Ireland 
under the Constitution if it is established as a matter of probability that there is a real and 
substantial risk to the life, as distinct from the health, of the mother, which can only be 
avoided by the termination of her pregnancy. The Supreme Court also accepted that the 
threat of suicide constituted a real and substantial risk to the life of the mother. 

4.02 Many of the submissions received by the working group take issue with the Supreme 
Court's judgement and argue in favour of a referendum to secure a prohibition on abortion in 
all circumstances. However some other submissions seek that abortion be allowed in wider 
circumstances than those determined by the Supreme Court in the X case. In this chapter 
other possible grounds for abortion are examined and set where possible in an international 
context. It may be helpful therefore to read this chapter in conjunction with Appendix 3, "The 
Law Relating to Abortion in Selected Other Jurisdictions" from which the examples quoted 
here are taken and which contains in summary form information on the law on abortion in 
other EU Member States and in Australia, Canada, Malta, New Zealand, Switzerland and the 
United States of America. 

4.03 The grounds cited in the submissions which seek provision for abortion in certain 
circumstances, in addition to saving the life of the mother, include (a) to preserve the 
woman's physical and/or mental health, (b) cases of rape or incest, (c) cases of congenital 
malformation of the foetus, (d) social and economic grounds and (e) abortion on request. In 
this chapter each of these grounds is considered with reference to the approach in other 
countries. The constitutional and legal implications of permitting abortion in any of these 
circumstances are considered in Chapter 7, "Possible Constitutional and Legislative 
Approaches". 

(a) Physical/mental health of the mother 

4.04 Many countries allow abortion where it is considered necessary to preserve the physical 
health of the mother. In general, "physical health" is broadly defined. In many cases, the law 
does not specify the aspects of health that are concerned but merely states that abortion is 
permitted when it averts a risk of injury to the pregnant woman's health. In some countries, 
such as Spain and Portugal, the definition is narrower and applies only if there is a risk of 
serious and lasting damage to the woman's health. 

4.05 Many countries' abortion laws also permit abortion on mental health grounds. "Mental 
health" is generally interpreted quite broadly and can include distress arising from pregnancy 
resulting from rape or incest or from carrying a foetus where an ante-natal diagnosis suggests 
a congenital impairment. It may also include distress arising from social factors such as 
income, career, number and spacing of existing children or other domestic or personal 
circumstances. 

4.06 It should be noted that the application of abortion laws can be more liberal than the 
legislation itself might suggest, especially when the indications involve risk to health. In 
Switzerland, for example, the Swiss Penal Code prohibits abortion except for therapeutic 
termination of pregnancy on medical grounds, i.e. in order to avoid a danger to the woman's 
life or in the case of a serious, otherwise unavoidable danger of severe or lasting injury to her 
health. However in practice it would appear that many Swiss cantons have quite liberal 
abortion practices and psychosocial grounds now account for more than 95% of abortions in 
that country. This serves to illustrate that the wording of the grounds on which abortion is 
permitted may not be a reliable indicator of how these are interpreted in practice. In the 
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absence of the availability of abortion for social reasons or on demand, the experience of 
other countries would suggest that abortion is commonly permitted on grounds of health and 
that this can result in high abortion rates. Another example is England and Wales, with an 
abortion rate in 1996 of 13 (calculated by reference to the number of abortions per thousand 
women aged between 14 and 49). Ninety-five per cent of all abortions there are carried out on 
the grounds that the continuance of the pregnancy would involve risk, greater than if the 
pregnancy were terminated, of injury to the physical or mental health of the pregnant woman. 

4.07 Countries vary as to certification and time limits. Most countries, such as England and 
Wales, require certification by one or two doctors at an approved hospital or clinic. While 
abortion is generally available during the first twelve weeks of pregnancy, some countries 
permit abortion later than this on grounds of physical or mental health. However some restrict 
abortions after twelve weeks to cases where risk to health is substantial. For example, in 
Belgium an abortion can be carried out only if two doctors agree that the woman's health is in 
danger and in Denmark an abortion after twelve weeks is available when necessary to avert 
serious deterioration to the woman's physical or mental health. 

4.08 There has been considerable debate in Ireland about permitting abortion on physical or 
mental health grounds, in particular during the campaigns leading up to the 1983 and 1992 
constitutional amendments. Those in favour of having explicit constitutional protection for the 
unborn did not consider that this would constrain doctors from treating a pregnant woman for 
any medical condition. In 1983 concerns were expressed by some who opposed the 
amendment that the proposed amendment could result in preventing or delaying doctors from 
giving necessary treatment to a pregnant woman to safeguard her health because such 
treatment would be potentially life-threatening to the foetus. Mental health was also raised as 
an issue, particularly in relation to cases where the pregnancy arose from rape or incest. In 
1992 the wording proposed as the Twelfth Amendment of the Constitution was criticised by 
some for making a distinction between life and health and also for excluding suicide risk. The 
approach of the then Government was that it was necessary to ensure that termination of the 
pregnancy be permitted only where necessary to save the life of the expectant mother, 
excluding the risk of suicide. Deletion of the phrase "as distinct from the health" would also in 
its view have made it possible to terminate the pregnancy where there was no risk to the 
mother's life. It was also pointed out that in other countries allowing abortion on grounds of 
"risk of damage to health" has made abortion more easily available. 

4.09 Some submissions argue that no distinction should be made between a woman's life and 
her health and that the term "health" should include mental health. The majority of 
submissions, however, strongly reject the idea of allowing abortion on physical or mental 
health grounds. 

(b) Rape/Incest 

4.10 As stated in Chapter 5 (paragraph 5.28), a number of submissions raise as a cause of 
concern the situation of women who are pregnant as a result of rape or incest. The law in 
many countries permits abortion where pregnancy has resulted from rape or incest. While 
both the X and the C cases involved minors who were pregnant following sexual assault, 
each case was determined on the basis of risk to life of the mother and not with reference to 
the circumstances in which she became pregnant. 

4.11 Statistics on rape collected by the Gardaí and the Dublin Rape Crisis Centre are 
available. However it is difficult to gauge the extent to which cases of rape and incest may be 
under-reported and the actual number may be rather higher than the official statistics indicate. 
Likewise no information is available on the extent to which such cases result in pregnancy or 
the outcome of the pregnancy.  
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4.12 In 1997, 256 cases of rape were reported or known to the Gardaí. In the same year 11 
cases of incest were reported. 

4.13 Evidence suggests that criminal proceedings ensue in only some of the cases of rape 
and incest reported to the Gardaí. In 1997 the Working Group on Violence against Women 
stated that, for many women, their experience of the criminal justice system in such cases is 
difficult, often traumatic, and that this situation is not helped by the general perception that 
sentencing in rape cases is both inconsistent and lenient. That Group made a number of 
recommendations designed to encourage more women to report cases of sexual violence to 
the Gardaí. 

4.14 Medical treatment offered to a victim in the immediate aftermath of rape includes 
prescribing emergency contraception. No detailed or comprehensive information is available 
on the extent to which women at risk of pregnancy from rape/incest avail of this option. 

4.15 Rape Crisis Centres provide a range of counselling and therapy for victims of rape, 
sexual assault and child sexual abuse. Statistics produced by the Dublin Rape Crisis Centre 
for the period July 1997 to June, 1998 show that based on its client group, 36% of adult rape 
and 17% of child sexual abuse is reported to the Gardaí. The Centre's statistics show that 
118 clients were identified as being at risk of pregnancy. Of these 21 (18%) became 
pregnant. Eight women continued with the pregnancy and kept the baby, one woman opted 
for adoption, five women terminated their pregnancies, two women miscarried and the 
outcome is unknown in the case of five women. 

4.16 Provisions in other countries in relation to abortion for rape victims vary. In some cases 
rape/sexual assault is not specified among the grounds on which an abortion may be 
permitted, but abortion is available on grounds of a threat to a woman's physical or mental 
health. In England and Wales the majority of abortions are carried out on grounds of physical 
or mental health. Some countries do however specify rape and/or incest as grounds for 
abortion but apply specific time limits and other criteria. In Finland, for example, if pregnancy 
is the result of rape, an abortion can be performed only if legal action in respect of the crime 
has been taken or if evidence of the crime has been obtained by police inquiry. In Germany 
abortion is permitted on grounds of crime, which apply if there are serious grounds for the 
assumption that the pregnancy is the result of a sexual assault. In Spain, a rape must have 
been reported to the police in order for an abortion to be permitted on these grounds. 

4.17 Because many countries require that the case be brought to court or be reported to the 
authorities before permission for abortion can be granted, some women may be discouraged 
from opting for an abortion on this ground and may instead seek an abortion on grounds of 
mental health, where this is available. 

4.18 Submissions which oppose abortion in cases of rape/incest assert that to permit an 
abortion would be to add a second traumatic event to that which had already occurred and 
would not be beneficial to the woman. The argument is also made that the foetus should not 
be denied the right to life on account of the circumstances in which it had been conceived. 
Instead, it is argued, the woman should be encouraged to carry the pregnancy to term and, if 
she did not wish to raise the child, to place it for adoption. Concern has also been expressed 
that if abortion were permissible for victims of sexual assault, some women could falsely claim 
that they had been the victim of such assaults in order to obtain an abortion. It has also been 
argued that social support, and not the availability of abortion, is the most important single 
factor influencing rehabilitation after sexual assault. 

4.19 An alternative view has also been put forward that coerced pregnancy does not impose 
an obligation on a woman to carry her pregnancy to term and that children and adolescents in 
such a situation are particularly vulnerable. 
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(c) Congenital Malformations 

4.20 A number of submissions seek that abortion be permissible on grounds of foetal 
impairment in cases of extreme abnormality or where the condition of the foetus is 
incompatible with life. Many others, however, express strong opposition to any such provision. 

4.21 Many countries permit abortion on grounds of foetal impairment. Foetal impairment is 
sometimes referred to specifically, for example in England and Wales "where there is a 
substantial risk that if the child were born it would suffer from such physical or mental 
abnormalities as to be seriously handicapped". In other countries there is no specific provision 
in this regard. However, in some of these an abortion may be obtained on the grounds of 
adverse effect on the mother's mental health. 

4.22 Congenital malformations/anomalies are a major cause of stillbirth, neonatal death and 
of physical and mental defects and metabolic disorders. Approximately 2% of new-born 
infants have a major malformation. The incidence may be as high as 5% if malformations 
detected later in childhood, including abnormalities of the heart, kidneys, lungs and spine, are 
included. Malformations are also common among spontaneous abortions. 

4.23 There are many causes of congenital malformations. Approximately half are due to 
genetic abnormalities. In about 40% the cause is unknown and the remaining cases are due 
to chromosomal abnormalities, teratogens (anything capable of disrupting foetal growth and 
producing malformation) and other factors. Major malformations are structural abnormalities 
that have serious medical, surgical or cosmetic consequences. Minor anomalies which have 
no serious consequences however are common and affect approximately 4% of children. 
Abnormalities may be inherited (a chromosome defect or a gene flaw) or acquired which 
means that the embryo was initially normal but was damaged during its development by an 
injurious agent e.g. drugs, infection, irradiation or maternal metabolic disorder. 

4.24 Examples of genetic abnormalities include achondroplasia (a condition causing dwarfism 
and hydrocephalus), cystic fibrosis and haemophilia. Other malformations include neural tube 
defects. These are among the more common birth defects. In Western Europe the incidence 
is approximately 5 per 1,000 births. There is a spectrum of neural tube defects ranging from 
minor defects to anencephaly. In anencephaly the brain fails to develop and the death rate is 
100%, with most infants dying during delivery. Chromosomal defects account for a small 
percentage of abnormalities (approximately 1%). Down's syndrome is the most common 
chromosomal abnormality and is responsible for 30% of all cases of severe mental handicap. 
Its frequency is approximately 1 in every 700 births. 

4.25 The identification of pregnancies that are of greater risk is a fundamental concept of 
antenatal care. This is achieved through a process of history taking, physical examination and 
screening. The purpose is to detect and treat any condition that puts the mother and baby at 
risk. Prenatal screening is also used to detect and assess possible congenital malformation. 
There are a number of prenatal diagnostic tests available. Common indications for prenatal 
diagnosis are advanced maternal age and a previous child with either Down's Syndrome or 
neural tube defect. Amniocentesis is frequently used in the detection of these conditions. 
Other prenatal diagnostic tests include ultrasound and the use of cellular and biochemical 
markers to detect potential foetal abnormalities. 

4.26 Estimates of the incidence of congenital abnormalities in Europe, which include statistics 
on induced abortions, suggest that induced abortions as a result of foetal malformations 
represented 14.8% of all reported congenital abnormalities in 1994. Induced abortions among 
pre-natally diagnosed cases of malformation were the most frequent in anomalies of the 
nervous system (anencephaly) and in chromosomal anomalies (Down's syndrome). 

4.27 In 1996 in England and Wales a total of 1,929 abortions were carried out under ground 
E, i.e. where there is substantial risk that if the child were born it would suffer from such 
physical or mental abnormalities as to be seriously handicapped. Of these, 882 were 
terminated because of congenital malformations, 561 were due to chromosomal abnormalities 
and 486 were due to other conditions. In total they account for slightly more than 1% of all 
abortions carried out in England and Wales. 
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4.28 Terminations where a congenital abnormality is suspected are usually performed before 
20 weeks gestation with a number of exceptions (usually 24 weeks). Authorisation of 
abortions on these grounds is usually given by one, two or a panel of doctors. In Belgium and 
France after the first trimester two doctors must agree that the foetus is believed to be 
seriously impaired. In Denmark authorisation is made by a committee comprising a social 
worker and two doctors. In Finland an abortion on grounds of foetal impairment must be 
authorised by the State Medical Board. In England and Wales, in common with the other 
statutory grounds under which abortion is available, the abortion must be certified as 
justifiable by two registered medical practitioners, while in Spain authorisation involves two 
specialists of an approved public or private health centre neither of whom is the doctor 
performing the abortion or under whose direction the abortion is to be performed. 

(d) Economic or Social Reasons 

4.29 Some countries permit abortion under certain social or economic conditions. Most of 
these refer to social and economic stresses and environment in general, while some detail the 
social and economic conditions where abortion may be permitted. In France and Belgium the 
inclusion of social and economic grounds may be inferred in that abortion is permitted when a 
woman is "in a state of distress because of her situation." Abortion in such circumstances is 
permitted up to ten weeks in France and during the first trimester in Belgium. In other 
countries social conditions are closely related to mental health. The law in Luxembourg refers 
to the living conditions that may result from the birth of the child and considers them as 
grounds for abortion during the first twelve weeks when they are likely to endanger the 
physical or mental health of the pregnant woman. In Italy the law specifies that the economic, 
social and family situation must be taken into account in determining if continuation of the 
pregnancy or childbirth would seriously endanger the physical or mental health of the 
pregnant woman. Abortion is permissible on these grounds during the first trimester. 

4.30 Different countries have different arrangements in this regard. Most provide for a 
procedure whereby the woman is informed of the risks attached to the procedure (Belgium 
and France) and the alternatives to abortion (Belgium and France and Italy). In Belgium the 
woman is the sole judge of whether she is in distress. In France, in addition to the 
consultation with the doctor, the woman must consult with a social worker or family counsellor 
about the abortion and if she still wishes to proceed she must renew her request in writing, 
not sooner than one week from the time of the first request. Belgium, Luxembourg and Italy 
also insist on a similar waiting period. 

4.31 It would appear that, in general, where abortion is permitted on economic and social 
grounds the law tends to be interpreted in a liberal way. It may be worth noting, however, that 
other constraints may act to reduce access to abortion for some women. In Italy, for example, 
abortion is available during the first trimester on economic or social grounds. However in 
practice it would appear some women experience difficulties in accessing services, possibly 
because of conscientious objections by physicians and other health care professionals. 

(e) Availability on request 

4.32 The major difference between laws permitting abortion on social and economic grounds 
and those permitting abortion on request is that in the former a set procedure must be 
followed which includes certification and justification of the abortion, whereas in the latter a 
woman is granted an abortion if she requests it. In practice there may be little to choose 
between the two in terms of access and the difference may be purely in terms of the 
philosophical orientation of the law. Examples of countries in which abortion is available on 
request are Sweden (up to eighteen weeks), the Netherlands (up to thirteen weeks) and 
Denmark (up to twelve weeks). In Sweden, for pregnancies between twelve and eighteen 
weeks gestation the woman is required to discuss the situation with a social worker. In the 
Netherlands, a five-day waiting period is required between the initial consultation and the 
performance of the abortion while in Denmark the woman must submit an application and be 
informed of the risks involved in the procedure and of other alternatives to abortion. 
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Summary 

4.33 This chapter sets out other possible grounds for abortion and where possible in an 
international context. The grounds range from circumstances in which an abortion is 
permissible only to save the life of the mother to countries where abortion is available on 
demand. It appears that the numbers of women who seek abortions because of threat to life, 
rape/incest and foetal impairment are relatively small, with the vast majority of abortions 
taking place on grounds of risk to the mother's physical/mental health or social/economic 
grounds. In the Irish context recent research, including the "Women and Crisis Pregnancy" 
study, has found that the majority of Irish women seek abortion for so-called "social reasons". 
These are discussed in Chapter 6, "The Social Context". 

4.34 It is also worth noting that interpretations of laws can vary considerably. For example, a 
law which may appear on paper to be restrictive may in practice operate in a much more 
liberal way. The opposite may also occur. A country may have apparently liberal laws but 
other factors, for example the operation of a conscience clause for medical and other 
personnel may limit women's access to the service. 

4.35 Where abortion is available on a range of grounds, analysis is difficult, since a woman 
may seek an abortion on the most easily accessible ground. For example, if proof of a rape is 
required, it may be easier for a rape victim to obtain an abortion of grounds of physical or 
mental distress, if this is available. 

Reference 

1 Eurocat Report 7, 15 years of Surveillance of Anomalies in Europe 1980-1994. Brussels 
1997 
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Chapter 5 


The Submissions to the 

Interdepartmental Working Group


Overview 

5.01 As part of the process of preparation of the Green Paper, advertisements were placed in 
the national and provincial newspapers, inviting interested parties and organisations to submit 
their views on the matters referred to in the Working Group's Terms of Reference. The 
purpose of inviting submissions was to inform the process of preparation of the Green Paper 
on the range of issues surrounding the debate on abortion and to obtain the views of 
individuals and organisations thereon and not to conduct a plebiscite on the course of action 
the Government should take. 

5.02 Approximately 10,000 submissions were received in response to the advertisements. A 
wide diversity of issues was raised in the submissions and this chapter sets out the main 
ones. Submissions were received from a wide range of organisations (these are listed in 
Appendix 4) and from individual members of the public. The vast majority of submissions 
expressed a wish for a referendum which would seek to achieve an absolute prohibition on 
abortion. While mindful of the weight of submissions which expressed a desire for a 
constitutional ban on abortion, the Government has been anxious to discuss the range of 
views and arguments contained in the submissions as a whole. 

5.03 While it is difficult to provide in summary form the full flavour of the submissions 
received, every effort has been made accurately to reflect their thrust and content. In order to 
provide an overview, the analysis of the submissions has been grouped under five broad 
categories: Medical, Ethical/Moral, Social, Constitutional/Legal and Other Issues. It is hoped 
that every individual and body who made a submission will find that the points they made are 
reflected in this summary, even if it has not been possible to detail each and every argument 
made. It should be understood that the inclusion of a particular argument or statement 
in this chapter does not indicate that the Cabinet Committee is in agreement with it. 

5.04 In addition to the submissions seeking the amendment of the Constitution to achieve an 
absolute prohibition on abortion, the Working Group also received petitions containing some 
36,500 signatures, all of whom sought a total ban on abortion. The submissions dealt with a 
wide range of issues relating to abortion and showed that the debate about abortion is a 
complex one, with many people holding firm views on the issue. It is clear that many Irish 
people regard abortion with abhorrence, whatever the circumstances. This view is apparent 
from the submissions made to the Working Group, both from individuals and organisations. 
The main considerations underlying this view are: 

There is no medical condition which would necessitate the 
termination of pregnancy in order to save the life of a 
pregnant woman with a life-threatening illness; 

Once conception has occurred, a future human being is 
developing and any intervention to terminate this process is 
wrong; 

Abortion is tantamount to murder; 

Human life is sacred from the time of conception; 

To permit abortion in certain defined circumstances would 
gradually lead to its ready availability. 
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5.05 There are others who are disposed to permitting abortion in certain circumstances. The 
main views advanced in this regard include: 

Termination of pregnancy should be available in Ireland in 
accordance with the decision of the Supreme Court in the X 
case; 

Termination of pregnancy where a woman's life or health is 
at risk is not wrong and should be available in Ireland; 

Termination of pregnancy in cases of rape or incest or 
certain abnormalities of the foetus should be permissible; 

Each woman has the right to control her body and 
reproductive system and the State should not seek to limit 
this right; 

Medical Issues 

5.06 The medical context of abortion as set out in the submissions includes the following: 

° medical conditions which pose a risk to the life of the 

pregnant woman


° physical health 

° mental health 

° sexual assault (rape and incest) 

° foetal abnormalities 

° medical and psychiatric consequences of abortion 

° methods of termination 

Medical conditions which pose a risk to the life of the pregnant woman 

5.07 Two very different schools of thought emerge from the submissions in relation to medical 
conditions which pose a risk to the life of the pregnant woman. It is argued in many 
submissions that direct abortion is never necessary to save the life of the mother. Some 
make a distinction between what they term "direct" and "indirect" abortion, "indirect" abortion 
being where a woman receives medical treatment which results, as a secondary effect, in the 
death of the foetus. They point out that such medical treatment is not regarded as abortion 
under ethical guidelines of the Medical Council. (The concept of "direct" and "indirect" 
abortion is discussed in Chapter 1, paragraph 1.09, and is also adverted to in Chapter 7, 
paragraphs 7.19 - 7.24). 

5.08 Submissions, including those from medical practitioners, which are totally opposed to 
any form of intentional abortion do not regard those procedures currently accepted under 
existing medical ethics as abortions. Others, however, are concerned that an absolute 
constitutional ban on abortion might be regarded as encompassing these procedures unless 
they are specifically exempted. 
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5.09 Other submissions, including some from individual medical professionals, indicate that, 
in their view, there are medical conditions where termination of a pregnancy may be 
necessary to save a woman's life - for example, where a pregnant woman suffers from certain 
cardiac diseases or severe pre-eclampsia in early pregnancy. 

5.10 Submissions which express opposition to abortion quote statistics which show that 
Ireland has one of the lowest maternal mortality rates in the world. Examples of statements 
made are: 

"In the most recent seven-year period for which figures are 
available, 1984-1990, the maternal mortality rate in Ireland 
has been consistently lower than that reported in England 
and Wales." 

"In the National Maternity Hospital there have been in excess 
of 36,000 confinements during the five-year period ending in 
December, 1996 without a single maternal death." 

"In 1982 a review of all maternal deaths in the National 
Maternity Hospital over a ten- year period revealed that there 
were 21 maternal deaths from a total of 74,317 births. 
Analysis of the cause of death in each case led the authors 
of the study to conclude that the availability of induced 
abortion would not, in any way, have reduced the number of 
maternal deaths over the study period. A more recently 
published 1996 countrywide study of maternal mortality in 
Ireland between 1989 and 1991 revealed five direct maternal 
deaths arising from 157,752 births giving a rate of 3.2 per 
100,000." 

5.11 Some submissions also refer to a statement issued in 1992 by a number of prominent 
obstetricians/gynaecologists, to the effect that there are no medical circumstances justifying 
direct abortion, that is, no circumstances in which the life of the mother may only be saved by 
directly terminating the life of her unborn child. 

5.12 Many submissions quote the ethical guidelines issued by the Medical Council in 1993, 
which state "...that the necessity for abortion to preserve the life or health of the sick woman 
remains to be proved...." Some also note that this position was later endorsed by the Irish 
Medical Organisation. The most recent set of ethical guidelines, issued in November 1998, is 
adverted to in Chapter 2, "The Legal Context" and in Chapter 7, "Possible Constitutional and 
Legislative Approaches". 

5.13 Other submissions cite a letter published in the press during the 1992 referendum 
campaign and signed by 31 consultant obstetricians/gynaecologists who opposed the then 
Government's proposed wording for a constitutional amendment on the substantive issue of 
abortion, on the grounds that it would ultimately allow termination of pregnancy for a wider 
range of conditions than that acknowledged by the Government. The letter cited cardiac and 
hypertension cases successfully treated in Dublin maternity hospitals without any maternal 
deaths. 

5.14 Attention is drawn to the abortion statistics for England and Wales, which indicate that 
only a very small percentage of abortions are carried out to save the life of the mother or to 
prevent grave permanent injury to the physical or mental health of the woman. 
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5.15 On the other hand, other submissions state that continuation of pregnancy may in a 
small number of cases pose a grave risk to a woman's life. While acknowledging the excellent 
medical care available in Ireland and the low maternal mortality/morbidity rates, these 
submissions contend that these figures do not take account of the fact that a very small 
number of women with a life-threatening condition may in fact be travelling to England and 
Wales for abortions. The following conditions are mentioned as ones where induced abortion 
may be indicated in certain circumstances: cancers of the breast and female reproductive 
tract, leukaemia and lymphoma, heart disease, hypertension/pre-eclampsia and 
Eisenmenger's Complex. It is argued that direct abortion may be necessary in the treatment 
of the pregnant woman, particularly if a diagnosis of a potential life-threatening condition such 
as severe cardiac disease or severe hypertension is made early in pregnancy. However 
submissions which take a contrary view, including submissions from medical professionals, 
quote from research which states that abortion does not play a role in the treatment of the 
above conditions. 

5.16 The Report on Confidential Enquiries into Maternal Deaths in the United Kingdom is 
cited in submissions. These enquiries provide information into the causes of death in 
pregnancy and the puerperium (the period from the onset of labour to return of the womb to 
its normal state) and identify cases where a termination of pregnancy may have been 
considered a better option than allowing the pregnancy to continue. However it is 
acknowledged in several submissions that if life-threatening conditions are diagnosed in late 
pregnancy the goal will always be to combine optimum treatment for the mother with the 
delivery of a viable baby. 

Physical Health 

5.17 The "physical health" of the pregnant woman is referred to in submissions and in doing 
so argue that no distinction should be made between life and health. They argue that an 
abortion should be permissible if the health of the woman is seriously at risk. In general these 
submissions make no distinction between physical and mental health and, insofar as they 
refer to physical health, provide no elaboration as to how risk to physical health may be 
distinguished from risk to life. 

Mental Health 

5.18 Many of the submissions which consider mental health hold the view that suicide in 
pregnancy is extremely rare and difficult to predict. They contend that the X case (see 
Chapter 2, paragraphs 2.14 - 2.16) and C case (paragraphs 2.23 - 2.26) judgements are 
faulty and should not form the basis for legislation. Another aspect of the suicide issue which 
is central to a significant number of submissions is the belief that to permit abortion on 
grounds of a risk of suicide would lead to its easy availability. The experience in England and 
Wales is cited in this regard. 

5.19 Other submissions quote from correspondence from a consultant psychiatrist (1) in which 
he states that over a period of more than 30 years as a consultant psychiatrist to the National 
Maternity Hospital and the Coombe Women's Hospital, pregnant women who had psychiatric 
symptoms were referred to him for assessment and treatment. He is quoted as stating that he 
never saw a pregnant woman whom he considered required an abortion on psychiatric 
grounds. In his view other effective treatment options were and are available, it is said. 

5.20 Some submissions cite a study (2) which found that in England and Wales during the 11
year period from 1973 to 1984, the total suicide rate in pregnant women was one-twentieth 
that of the expected rate of suicide in the non-pregnant population. The study found that in the 
post-natal period, the risk was one-sixth that expected in the non-post-natal group, while for 
women who had stillbirths the rate was the same as for the general female population. The 
authors concluded that "motherhood seems to protect against suicide" and discounted the 
possibility that under-reporting of maternal suicides was likely to explain the finding. 
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5.21 Also quoted in several submissions is research from Finland which found that of all 
suicides in Finland over a period of years, the lowest number was among women who had 
recently given birth, whereas the greatest number was among women who had had an 
abortion. 

5.22 The private commission of inquiry chaired by Lord Rawlinson in 1994 into the operation 
and consequences of the Abortion Act (in operation in England and Wales since 1967) is 
referred to. It concludes as follows:

"The Commission heard from witnesses representing the 
Royal College of Psychiatrists who stated that although the 
majority of abortions are carried out on the ground of danger 
to the mother's health, there is no psychiatric justification for 
abortion. Thus the Commission believes that to perform 
abortions on this ground is not only questionable in terms of 
compliance with the law but also puts women at risk of 
suffering a psychiatric disturbance after abortion without 
alleviating any psychiatric problems that already exist." 

5.23 The difficulty of predicting suicide is also highlighted in submissions. Numerous studies 
quoted have attempted to assess the predictability of suicide in high-risk populations. One 
which is frequently cited concluded that the prediction of suicide using the standard risk 
factors which have been identified by previous work in psychiatry was wrong in 97% of 
instances examined. 

5.24 One reference is made in a submission to an Irish psychiatrist who is quoted as stating 
that at present it is not possible to predict suicide with a modicum of certainty: "Therefore if 
the law on termination of pregnancy within the Republic of Ireland is to be changed, then 
estimation of risk of suicide by clinicians would be an unreliable criterion for allowing for such 
termination." 

5.25 While acknowledging that suicide in pregnancy is rare, other submissions say that this is 
a fairly recent phenomenon and suggest that heretofore it has been more common. They 
refer to research which is said to have found that the suicide risk in pregnancy has been 
steadily falling. This, it is said, has led to the conclusion that the fall in suicide in pregnancy is 
due to a series of social changes that have greatly reduced the number and the adverse 
social consequences of unwanted pregnancies. These social changes are identified as 
including access to legal abortion and increased availability of contraception. 

5.26 The issues of the psychiatric consequences of unwanted pregnancy on adolescents and 
children is also raised in some submissions. These recognise that pregnancy as a result of 
sexual abuse is an extremely traumatic experience for a woman of any age, but particularly a 
child, and that such a pregnancy will affect all aspects of that adolescent's development, not 
just her sexual development. It is also stated that examination of data by age in the study 
referred to in paragraph 5.25 shows that the risk of suicide in pregnancy is very much higher 
in teenage mothers-to-be. On the other hand other submissions argue that the traumatic 
experience of the unwanted pregnancy is only compounded by an abortion. 

5.27 The assessment of suicide risk in adolescents and children is also identified as a cause 
of concern in some submissions. The point is made that, ideally, assessments should be 
carried out by a Child and Adolescent Psychiatrist but that it could be difficult to find a child 
psychiatrist to carry out such assessments in Ireland, in view of the fact that doctors are 
aware of the Medical Council's opposition to abortion. One submission concludes that 
children who are pregnant as a result of sexual abuse should be permitted to have an 
abortion and that psychiatry should not be involved in this matter, on the grounds that 
psychiatrists could be influenced by their own personal views and moral beliefs. 
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Sexual assault (Rape and Incest) 

5.28 A number of submissions express concern about the appropriate response to the 
situation of women who are pregnant as a result of rape or incest. Some of these express the 
view that morally a victim of rape or incest should not have to continue with the pregnancy if 
they do not wish to do so. Others, while acknowledging that rape is an extremely serious 
offence, express the view that abortion should never be an option and that the unborn child 
conceived as a result of rape has the same right to life as any other. 

5.29 Submissions were received from the main churches in Ireland. Roman Catholic Church 
teaching acknowledges that the victim of incest or rape has a right to seek medical help with a 
view to preventing conception. However, the Church's position is that where pregnancy 
results, a human life has come into existence and to end this life by abortion is considered a 
further violation of the woman's body which may in fact increase her distress. The Church of 
Ireland and the Presbyterian Church take a somewhat different view and consider that 
exceptional cases may arise where abortion may be an option. 

5.30 Submissions point out that in countries where abortion is available for victims of sexual 
assault, many women who are pregnant as a result of rape do not choose this option. They 
refer to research which has found that issues relating to the rape experience, not the 
pregnancy, are the primary concern of the majority of rape victims and that social support is 
the most important single factor influencing rehabilitation. 

5.31 Concern is expressed in some submissions that to permit abortion on grounds of 
rape/incest could be open to abuse. There is great difference of opinion when discussing how 
such cases should be assessed. At one end of the spectrum is the view is that the woman's 
claim should be taken at face value, while at the other is that there should be a requirement of 
proof of sexual assault. It is also argued by some that in cases of alleged incest, a blood 
relationship would have to be proved. Those opposed to such requirements of proof argue 
that they would effectively rule out abortion as an option, in view of the time required to 
provide the necessary evidence. 

Foetal abnormalities 

5.32 The issue of the termination of pregnancy where a foetal abnormality is diagnosed is 
addressed in submissions. Many of these categorically reject the notion of termination in 
circumstances where there is severe foetal abnormality, and express fear that permissibility of 
abortion for severe foetal abnormality would lead to demand for abortion for less serious 
conditions. Some submissions however argue the case that abortion should be permitted in 
cases of extreme abnormality or where the condition of the foetus is incompatible with life, 
e.g. anencephaly. 

5.33 This area is a very complex one and examples are provided in submissions where 
parents opt for terminations in very difficult circumstances. One example refers to conditions 
with a high chance of recurrence in families and, while not advocating abortion, recommends 
that adequate and non-directive counselling should be provided by genetic counsellors who 
have an insight and knowledge of the difficulties both prior to and during pregnancy. 

5.34 Submissions refer to amniocentesis and CVS (Chorionic Villus Sampling, which involves 
the taking of samples of protein before the placenta forms), which can be used to indicate the 
possible presence of certain foetal abnormalities, and argue that these procedures should be 
available on demand. Others, however, object to the availability of such screening, on the 
grounds that abortion should never be an option, whatever the results of such testing may 
suggest. 
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Physical and mental consequences of abortion 

5.35 The medical and psychological sequelae of abortion is considered in submissions. The 
majority of these submissions focus on the psychiatric aspects. According to research quoted, 
up to 10% of women can suffer severe psychiatric consequences and up to 50% can suffer 
psychological effects as a result of having an abortion. On the other hand, research is cited 
which has found that abortion does not pose a psychological hazard for women. 

5.36 Others approach this issue in a different manner and set out what they consider to be 
the medical and psychiatric consequences for Irish women arising from the unavailability of 
abortion in Ireland. In short, they express concern that many women travel for abortion 
without receiving any counselling, that many do not receive post-abortion counselling or 
contraceptive advice and that few, if any, receive a gynaecological assessment or a health 
check prior to travelling, or a post-abortion medical check-up. 

5.37 Submissions refer to research which found that Irish women who have abortions in 
England and Wales are more likely to have a termination at a later gestational stage than their 
English or Welsh counterparts (and that consequently they face increased physical and 
mental health risks). It is stated that 60% of Irish women attending clinics in England and 
Wales had their abortions in the first trimester, compared to 89% for women resident in 
England and Wales. Another study put the percentage of abortions performed on Irish women 
in the first trimester at closer to 70%, still considerably lower than for women resident in 
England and Wales. 

5.38 The additional stress involved in having to travel to another country, the financial costs 
involved and the moral climate in Ireland, which is strongly opposed to abortion, are also 
raised as issues. 

Methods of Termination 

5.39 Other submissions, some including video material, received from organisations opposed 
to abortion describe in detail different methods of abortion and how the procedure is carried 
out. Some submissions drew attention to new methods of medical abortion, primarily the 
abortifacient drug RU486, and expressed strong opposition to these. Concern was also 
expressed for the pain felt by the foetus during the carrying out of an abortion and referred to 
research which states that foetal responses may begin within a number of weeks of 
conception. 

Ethical and Moral Context 

5.40 Submissions dealing with ethical or moral considerations were received from 
representatives of the main churches, along with contributions from a number of theologians 
and philosophers. 

5.41 The question of when human life begins is central to many of these. The majority defined 
human life as beginning at the moment of conception, i.e. fertilisation of the ovum. Others 
define human life as commencing at implantation, two to three weeks after fertilisation. Others 
again enter into a discussion of the development of the embryo and foetus to try to pinpoint 
the milestones of human personhood. 

5.42 Submissions from representatives of the Roman Catholic Church state that the right to 
life is the most fundamental of all rights because it is the foundation of all other rights. The 
violation of this right is stated to be an injustice. The Roman Catholic Church teaches that the 
direct and intentional killing of innocent human life at any stage from conception to natural 
death is gravely and morally wrong. Human life is at its most defenceless in the womb and 
has the right to receive the protection of the law. From the moment a human life begins to 
exist at conception, it is entitled to the same respect and protection as any other human life. 
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5.43 The Roman Catholic Church also states that destruction of a human life when it is at its 
most defenceless - for instance in the first or last stages of its existence - overturns the moral 
order. It is argued that these are the times when individuals have the most pressing claim to 
be protected from harm. Each life is precious. It is stated that the life of the child in the 
mother's womb is sacred and inviolable, just as the life of the mother is sacred and inviolable. 
Both lives are of equal value. The Church states that an expectant mother with a life-
threatening illness must receive the urgent medical treatment which is indispensable for the 
saving of her life, even when the treatment puts the life of the child at risk. It is argued that 
recourse to abortion is not necessary to save the life of the mother and that the absence of 
abortion does not endanger the lives of women. 

5.44 The Roman Catholic Church's position is that the principle that neither the mother's life 
nor the unborn baby's life may be deliberately and directly terminated for any cause remains 
true whatever the law of the state or international law may say. 

5.45 Some submissions discuss the concept of the "consistent life ethic", which demands 
equitable treatment of human beings. This ethic objects to any balancing of the value of life 
which automatically gives precedence to some over others. On this basis a mother's life 
cannot be given precedence over that of the foetus, or vice versa. It is argued that the 
common good cannot be promoted through the violation of basic rights, such as the right to 
life, and that the common good requires the restriction of individual rights in some respects. 

5.46 A submission representing a broader Catholic tradition (outside Ireland) introduces a 
number of new dimensions to the ethical arguments concerning abortion and points to 
aspects of Catholic theology which, it argues, would allow for the acceptance of policies that 
favour access to a wide range of options, including contraception and abortion. 

5.47 Arguments in support of pluralism and the separation of Church and State are also 
advanced in several submissions. 

5.48 The Church of Ireland affirms the sanctity of life both before and after birth. While 
teaching that the deliberate termination of an intrauterine life cannot be right, many in the 
Church of Ireland believe that exceptional cases may arise where abortion may be an option 
and may even be a necessity in a few very rare cases. It is stated in the Church of Ireland's 
submission that no abortion is ever desirable and that at most it can be described as the 
lesser of two evils. 

5.49 The Presbyterian Church states that as a general principle the membership of the 
Presbyterian Church upholds the sanctity of human life from conception and that the 
termination of life within the womb should not be considered except under the most extreme 
circumstances. There is diversity of opinion in the Presbyterian Church as to what constitute 
exceptional cases. There is agreement that termination should be permissible if there is a real 
physical risk to the mother's life. There is less agreement among the membership on other 
possible grounds, i.e. rape, risk of injury to physical or mental health of the mother, or 
extreme abnormality detected in the foetus. It considers that the legal position as it pertains in 
Northern Ireland is adequate so as to ensure that abortion is carried out only in the most 
extreme circumstances and that to change Irish law to accord with the situation in Northern 
Ireland would be acceptable. 

5.50 Submissions refer to the ethical principle of an act of double effect, i.e. the harm caused 
unintentionally or indirectly to one for the benefit of another. This principle, it is stated, is 
understood in medical ethics to cover the loss of the foetus to save the mother's life in cases 
such as ectopic pregnancy or cancer of the uterus. 

5.51 Submissions refer to statements from the Medical Council, the Irish Medical 
Organisation and an Bord Altranais, in which these bodies publicly expressed their ethical 
opposition to abortion. These bodies did not make submissions to the Working Group.  
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5.52 Some submissions argue that there is a need to respect the moral diversity which exists 
among people of sincerity and good conscience and to respect a pregnant woman's moral 
viewpoint. 

Social Context 

5.53 The social context of abortion is a central theme in submissions. These identify a need to 
address the social issues surrounding abortion and to put in place policies to provide more 
assistance to women with crisis pregnancies. Several submissions draw on the findings of the 
research commissioned by the Department of Health and Children from Trinity College. In 
general, these submissions are sympathetic to the plight of women with crisis pregnancies but 
are anxious that everything possible be done to reduce the numbers of such pregnancies. 
Paragraphs 5.54 to 5.65 summarise the main points raised: 

Educational approach to sexuality and modern moral responsibility 

5.54 The view is expressed that the new Relationships and Sexuality Education (RSE) 
Programme introduced in schools should embrace comprehensive education on sexuality and 
reproduction. It is argued that it should incorporate a module on methods of contraception and 
that educational programmes should also cover issues such as assertiveness and respect in 
relationships. 

5.55 Attention is drawn to the role of men and the need to educate men to behave responsibly 
in relationships. The reluctance of many men to accept responsibility for contraception is 
identified as a critical factor in this regard. 

Contraception education programme 

5.56 Some submissions seek a national contraception education programme, to include the 
provision of widespread and accurate information campaigns on contraception, offer 
widespread access to contraception through health schemes and private outlets at low cost or 
no cost as appropriate, and provide emergency contraception in pharmacies. They say that 
shortcomings in services currently provided should be identified and that where general 
practitioners do not provide a full range of family planning services, the deficit should be made 
good by appropriate agencies. 

5.57 On the other hand, other submissions express opposition to the provision of 
contraception for young people and view an increased reliance on contraception and any 
plans to make such services more widely available as likely to lead to more unwanted 
pregnancies and hence increased demand for abortion. 

Adoption as an alternative to abortion 

5.58 Some submissions express the view that it would be preferable for women who have 
abortions to instead carry their baby to term and to place the baby for adoption. Adoption is 
seen as providing an option for women who cannot or do not wish to take on the burden of 
motherhood and the point is made that the placing of a child for adoption is a little-used option 
nowadays. The promotion of adoption by counselling agencies, the introduction of more open 
forms of adoption, greater support for women who choose adoption and greater recognition of 
the rights of women who give up their children and the rights of adopted children are amongst 
the issues raised. 

Role of Alcohol 

5.59 The significant contributory role of alcohol consumption to the occurrence of unwanted 
pregnancies is adverted to in several submissions. More effective health promotion strategies 
are sought in this regard. 
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Social stigma 

5.60 Several submissions identify society's attitudes towards and treatment of lone mothers 
as major contributory factors to the number of Irish women opting for abortion. The view is 
expressed that women who find themselves with a crisis pregnancy need social support and 
that often this is not forthcoming. As a consequence, they argue that the secrecy and shame 
attaching to a crisis pregnancy often makes abortion seem to be the only option for the 
women concerned. 

Economic factors 

5.61 Submissions which refer to the social context of abortion identify single motherhood with 
economic hardship. It is argued that more financial support is required in the form of a 
guaranteed minimum income, better housing, changes to the taxation system, affordable 
childcare for women who wish to work or continue education, improved child income support 
and free medical care for children. 

5.62 A few submissions put forward the view that some single women become pregnant in 
order to qualify for State welfare and housing. 

5.63 Students are identified in some submissions as a particularly vulnerable group insofar as 
having a baby interrupts their studies and the costs involved in providing for a baby and the 
cost of childcare often make it impossible for the women in question to resume their studies. 
The consequent lack of qualifications often leads to poorly-paid employment. In such a 
situation many women leave the labour market and become dependent on income support. 
For those women who continue to work, it is suggested that improvements in work structures 
such as wider availability of job-sharing, flexitime and longer periods of maternity leave are 
important. 

Pregnancy Counselling Services 

5.64 The current counselling services is considered to be inadequate and this is cited as 
contributing to the numbers seeking abortion abroad. A national network of non-directional 
crisis pregnancy counselling services, which should be free and available on request (without 
delays) is sought. Proper training for all staff involved in counselling is also identified as a 
priority. Several submissions draw attention to the fact that a significant number of women 
seek abortion information without counselling and that at present many women travel abroad 
to have an abortion without having undergone any counselling in Ireland. 

5.65 Some submissions perceive a lack of clarity about the position of General Practitioners 
and of some agencies who do not provide counselling on all of the options (i.e. including the 
option of abortion). They suggest that such doctors and agencies should refer a patient to 
another doctor for information, notwithstanding their conscientious objection to abortion. On 
the other hand, some others argue that public funding should be provided only to agencies 
which do not provide information on accessing abortion services. 

Constitutional/Legal Issues 

Legal Background 

5.66 Some submissions refer to the Offences Against the Person Act, 1861 and raise the 
issue of abortions which would be regarded as "lawful" under the Act, e.g. acts done in the 
course of proper treatment in the interest of the life or health of the mother. Others, however, 
interpret the Act as providing a total ban on direct intentional abortion and draw attention to 
what they regard as a conflict between the Act and the Supreme Court's judgement in the X 
case (see paragraphs 2.14 - 2.16). 
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5.67 While the purpose of the 1983 constitutional amendment was generally seen as 
"copperfastening", rather than changing, the existing law on abortion, some argue that it 
should have been accompanied by specific legislation prohibiting abortion. In their view, the X 
and C case judgements were a consequence of the non-enactment of such legislation. 

5.68 On the other hand, a number of submissions are critical of the fact that the Constitution 
was amended in 1983. Others, while agreeing with the objective of the constitutional 
amendment, consider the wording adopted to be flawed. A number call for legislation to 
regularise the position following the judgement in the X case. 

The X case 

5.69 The judgement in the X case is criticised in many submissions. There is criticism that the 
test in the X case contemplates that there are circumstances where direct abortion is required 
to protect the life of the mother and that such intervention is lawful within the State. It is also 
argued that a threat of suicide as a life-threatening risk should not have been allowed. It is 
also stated that the decision in the X case cannot be reconciled with the constitutional 
provision of an equal right to life to both mother and foetus. Other criticisms include reliance 
on the evidence of a clinical psychologist, the fact that the opinion was not challenged and 
that a gestational time limit for termination was not specified. Some submissions are critical of 
the fact that counsel for the Attorney General in the X case conceded that Article 40.3.3 
envisaged lawful abortion in the jurisdiction in certain circumstances. 

The C case 

5.70 The judgement in the C case is also criticised in submissions. As in the X case, the 
criterion of suicide risk is unacceptable to many, as is the description of abortion as "medical 
treatment". It is argued that in this case the threat of suicide was not imminent, the evidence 
of the psychiatrists was not tested and that no opportunity was given to any party opposing 
abortion to introduce competent expert medical evidence which could have put forward 
alternatives to abortion. In the event, the C case followed the test formulated by the Supreme 
Court in the X case. Nonetheless, the Attorney General is criticised in some submissions for 
not directing counsel appointed by him to defend the interests of the unborn child to appeal 
the judgement to the Supreme Court. 

5.71 Another concern expressed in relation to the C case concerns the "right to travel" issue. 
It is argued that the C case has demonstrated that minors, adult women with intellectual 
disability or women who are wards of court would have particular difficulties with access to 
abortion. They argue that if there is a conflict between parents/guardians as to whether a 
minor can travel for an abortion in circumstances where there is not a real and substantial risk 
to her life, then the court cannot authorise or direct that a minor can travel abroad. The 
situation of a minor in the care of a health board is also viewed by some as a cause for 
concern. 

5.72 All the submissions which refer to this issue argue for an absolute legal guarantee for 
women to exercise their right to travel and refer back to the 1992 constitutional amendment in 
relation to travel, which at the time was generally understood to mean that a woman's right to 
travel would not be subject to any restriction. Other submissions refer also to travel rights 
under EU law. 

Calls for Referendum 

5.73 Submissions seek a new referendum to achieve their understanding of the Constitutional 
amendment passed in 1983, i.e. an absolute ban on abortion. Wordings are suggested for a 
referendum which, it is argued, would not impinge in any way on existing medical practice in 
relation to the treatment of pregnant women with life-threatening conditions, even where such 
treatment may involve adverse effects on the foetus.  
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5.74 Many of these submissions acknowledge the difficulty in formulating a wording. Solutions 
suggested vary from referring any proposed wording to a panel of legal experts, who would 
argue for and against, to referral to the Supreme Court in order that it a proposed wording 
might be tested in advance of a referendum. 

5.75 Examples of some of the proposed wordings are: 
(1) Add to 40.3.3 "...Nothing in the Constitution would render 
lawful the deliberate, intentional destruction of the unborn or 
its deliberate, intentional removal from its mother's womb 
before it is viable." 

(2) "No new law shall be enacted, and no provision of the 
Constitution shall be interpreted, to render induced abortion 
lawful in the State." 

or 
"It shall be unlawful to terminate the life of an unborn unless 
such termination is the unsought side-effect of medical 
treatment necessary to save the life of the mother where 
there is an illness or disorder of the mother giving rise to a 
real and substantial risk to her life." 

(3) Then in addition to any of the above add "the unborn child 
shall, from the moment of conception, have the same right to 
life as the child born alive." 

Proposals for Legislation 

5.76 It is argued in a number of submissions that abortion issues should be regulated by 
legislation. In some of these it is argued that the Constitution is not an appropriate place to 
deal with such a complex medical, ethical and social issue and they envisage that to proceed 
by a legislative route the removal of Article 40.3.3 by referendum and the repeal of Sections 
58 and 59 of the Offences against the Person Act, 1861 would firstly be required. The scope 
of the legislation sought in submissions ranges from legislation to cover the X case as a 
minimum measure to legislation providing for abortion in various other wider circumstances. 

5.77 The legislative approach, as set out in submissions, therefore covers a wide spectrum. 
Most who favour this approach are of the view that no distinction should be drawn between 
the life and the health of the pregnant woman. Pregnancy resulting from rape and incest and 
cases where the foetus cannot survive the pregnancy (e.g. anencephaly) are also cited in a 
very small number of submissions as possible grounds for an abortion. 

5.78 The problem of definitions has also led some to favour the legislative route, particularly 
as the crucial term "unborn" has not itself been defined. Views vary widely, with the majority 
of those who made submissions being of the view that human life begins at conception, while 
others propose that "unborn" should be defined as applying only to those foetuses which have 
achieved viability (that is, which would be capable of being maintained alive if delivered). It is 
also suggested that "unlawfully", as used in the Offences Against the Person Act, 1861 
should also be defined, so that doctors can be certain as to when they can lawfully terminate 
a pregnancy. Other suggestions are that legislation should provide for protection for doctors 
who carry out abortions and for sanctions against those who may target, harass or intimidate 
doctors, support staff and patients involved. 
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5.79 There is however a different view that if legislation were to be enacted, medical 
professionals would interpret the provisions very broadly. It is argued that this was the 
experience in England and Wales and that this has led to relatively easy access to abortion, 
and that every effort should be made to prevent such a development in Ireland. 

Information Legislation 

5.80 Several submissions call for the repeal of the Regulation of Information (Services 
Outside the State for Termination of Pregnancies) Act, 1995, arguing that it has led to an 
increase in the numbers of Irish women who have abortions abroad. Others argue that it 
should not be a requirement that information is made available only in the context of non
directive counselling on the full range of options for a woman with an unplanned pregnancy. 
Rather, they say, information should be made available on request separately from 
counselling agencies. 

5.81 A number query whether section 6 of the Act, which prohibits persons supplying 
information on abortion from having any "interest, direct or indirect" in any clinic offering 
abortion services outside the State, may be in breach of EU law, thus making the prohibition 
invalid. 

5.82 It is also argued that counselling agencies should be legally obliged to clarify the scope 
of the information they provide. It is argued that if they do not provide abortion information 
they should be legally required to make a referral to an agency which does (see Section 5.65 
above). 

5.83 Submissions which refer to Protocol No. 17 to the Treaty on European Union and the 
Solemn Declaration made thereunder (see Chapter 3, paragraphs 3.17 to 3.23, for a 
discussion of these matters) reflect considerable confusion as to whether the Protocol is 
effective in the light of the Solemn Declaration and the amendments to Article 40.3.3 made in 
1992. Some argue in favour of having in place some protection against EU law in the area of 
abortion, while others object in principle to the seeking of any derogation in this matter. 
However, given the general uncertainty as to the precise meaning of the Protocol, there is 
general agreement in these submissions that clarification is required. There was practically no 
reference to Ireland's obligations under other international instruments. 

Other Issues 
Rights Issue 

5.84 Some submissions approach abortion as a rights issue for women. They argue that 
because abortion is not permitted in Ireland, women are denied a right to bodily integrity, to 
travel and to freedom of conscience, unless their life is at stake and that this constitutes a 
denial of their civil rights. It is also argued that women are denied their moral integrity, that is 
recognition of their capacity to make good, rational and moral decisions about their lives. It is 
claimed that in treating women in this way the State fails to trust half of its citizens to make 
decisions about their health and this is an indicator of "the central patriarchy of the State". 

5.85 On the other hand, as indicated earlier, the view is expressed in many other submissions 
that the unborn have an equal right to life and that a woman should not therefore be allowed 
discretion in relation to the continuation of her pregnancy. 

Socio-economic Issues 

5.86 Some see access to abortion as a socio-economic or a class issue. Of central concern in 
these submissions is the fact that travel abroad imposes financial burdens on women, who 
must bear the cost of travel and accommodation as well as the cost of accessing the service 
in private clinics. They conclude therefore that women from the lower socio-economic groups 
are disadvantaged in terms of access to abortion services. 
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Research 

5.87 There is support for more research into aspects of the abortion issue. The 
recommendations received include that there should be a comprehensive review of 
international research on abortion by an interdisciplinary panel, long-term studies of the 
physical and mental effects of abortion on women and research on improving the uptake of 
contraception in women at risk of an unwanted pregnancy. Another suggestion advanced is 
that a task force should be set up to consider the options which arise from the Green Paper. 
Membership should include a cross-section of representatives from Government, women's 
organisations, the social partners, youth organisations and medical and health professionals. 
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Chapter 6 

The Social Context 

Introduction 

6.01 In Ireland public debate on abortion has frequently focused on the circumstances of the 
X case in 1992 and the C case in 1997, where the girls concerned were minors who became 
pregnant as a result of unlawful sexual intercourse and where continuation of the pregnancy 
was deemed to pose a risk to their lives. While, since the X case, abortion is permissible on 
grounds of risk to the mother's life (see Chapter 2, paragraph 2.15), the evidence is that the 
numbers of women for whom pregnancy poses such a risk are small and, some would claim, 
non-existent. Nonetheless almost 6,000 Irish women had abortions in England and Wales in 
1998 and this is the subject of concern to many people. Research has shown that the majority 
of these abortions take place for reasons which could be broadly classified as 
social/economic. These include factors which contribute to the incidence of unwanted 
pregnancy such as inadequate education and information, and failure to use or incorrect use 
of contraception. They also include factors which influence the woman's decision to have an 
abortion, such as her age, her perceived inability to cope with lone motherhood, social stigma, 
impact on education and career, and financial or domestic considerations. While the majority 
of women who have abortions are single, some are married and for these women factors 
such as age, health, number of existing children and financial worries all contribute to the 
decision- making process involved in choosing abortion. 

6.02 This chapter discusses the social context of abortion under three main headings: (i) 
factors which contribute to the incidence of unwanted pregnancy; (ii) factors which influence a 
woman's decision to have an abortion and (iii) possible strategies to reduce the numbers of 
women seeking abortions. The chapter draws from the submissions received on the Green 
Paper and on research carried out with Irish women who have had abortions, primarily the 
"Women and Crisis Pregnancy Study" commissioned by the Department of Health in 1995 
and carried out by a team from Trinity College, Dublin. 

Pregnancy, Parenthood and Marriage 

6.03 In discussing the social context of abortion it is useful to look at the changes in Irish 
society in recent years where pregnancy, parenthood and marriage are concerned. First, the 
large decline in the birth rate over the last two decades and the fall in the size of families, 
indicates the extent to which women are controlling their fertility. The birth-rate, which was 
considerably higher than in other European countries, fell from 21.9 births per 1,000 
population in 1980 to 13.5 per 1,000 population in 1995. The figures for 1996 and 1997 show 
a slight reversal of this trend, with the birth-rate rising to 14.3 per 1,000 population by 1997. In 
parallel with this, the average age of marriage has increased, and women have chosen to 
remain part of the workforce for longer before starting a family. There is some evidence that 
the marriage rate is declining, but it is too early to draw definite conclusions in this regard, 
because of the higher average age of marriage than was the norm in the 1960s and 1970s. 

6.04 Although up to 1995 the overall birth-rate declined, the number of non-marital births as a 
proportion of the total increased steadily, most notably in the 1980s and 1990s. In 1980, of 
59,825 births, 3,691 or 5.0% were classified as "illegitimate". By 1997, of 52,311 births, 
13,892 or 26.6% were non-marital births (the concept of illegitimacy having been abolished). 
Of the non-marital births in 1997, 2,747 (19.8%) were to women under 20 years of age, and 
5,338 (38.4%) were to women aged 20-24. Whereas in the past many unmarried women who 
gave birth had their children adopted, changes in society's attitudes and the provision of 
social supports such as the single mothers' allowance (introduced in 1973) have resulted in 
the great majority of unmarried mothers keeping their child. In 1961, 56% of children from 
non-marital births were put up for adoption. In 1991 this figure had fallen to 6.7%. In this 
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discussion it should be noted that information on the proportion of non-marital births which are 
to women with long-term partners, as opposed to lone mothers, is not known. 

6.05 However, while pregnancy and motherhood outside marriage have become more 
common and more acceptable, such acceptance is by no means widespread or unqualified. 
For many women there continues to be a social stigma associated with pregnancy outside 
marriage or a long-term stable relationship. There continues to be public debate about the 
growing proportion of births to unmarried mothers and whether it is in children's best interests 
to be brought up in a single-parent family. For a significant number of women with unplanned 
pregnancies, having a baby outside a marital or a long-term stable relationship is problematic, 
because of family, social, educational or career considerations. 

Studies of Irish Women who have had Abortions 

6.06 In 1991 4,154 women who had abortions in England and Wales gave Irish addresses. 
giving Ireland an abortion rate of 5.2 (the number of abortions per thousand women aged 
between 15 and 44). By 1997 this had increased to 5,336 women with an abortion rate of 6.4. 
The provisional figure for 1998 is 5,892. The majority of these women were single and in their 
twenties. (More detailed information is contained in Appendix 2.) 

6.07 A number of small-scale studies were undertaken in the 1980s and 1990s into Irish 
women's experiences of abortion. These consistently found that although all age-groups were 
represented, women in the 20-24 age-group were most likely to have abortions. A significant 
number had no experience of contraception. Most of the women studied became pregnant 
because of failure to use contraception or from incorrect use of contraception. The majority of 
women having abortions were single - four out of five had never been married. The studies 
found that those from the middle social classes represented the highest proportion of women 
concerned. Housewives and students were also represented to a significant degree. Two 
studies noted that 8% to 10% of women studied had previously had an abortion. Difficulties 
with accessing counselling services were identified, and the continued existence of a stigma 
surrounding non-marital pregnancy was cited as a major factor in women choosing to have an 
abortion. 

Trinity College "Women and Crisis Pregnancy" Study 

6.08 In 1995, as part of a package of measures associated with the enactment of the 
Regulation of Information (Services outside the State for Termination of Pregnancies) Act, 
1995 the Department of Health commissioned from the Department of Sociology, Trinity 
College Dublin, research into the factors which lead women with a crisis pregnancy to choose 
the option of abortion. It was hoped that with a better understanding of the factors which result 
in women choosing the option of abortion, effective and properly-targeted programmes could 
be developed to help reduce the incidence of unwanted pregnancy. The study was published 
in March 1998 (1). 

6.09 The study examined abortion rates among Irish women and its authors calculate an 
abortion rate of 5.6 in 1995. It also uses an alternative method of calculating the abortion rate 
as a percentage of conceptions ending in abortion - conceptions being defined as the number 
of births, still-births and abortions to Irish women in the year concerned. This approach shows 
that in 1995 8.5% of conceptions resulted in abortion. Of these, 25% of non-marital 
conceptions and over 2% of marital conceptions were aborted. The study found that women 
with crisis pregnancies are likely to be in their late teens or early twenties, single and less 
likely to be in an ongoing supportive relationship. However they do not differ from other 
pregnant women by occupation or educational level. For the majority of women, the 
pregnancy was likely to be their first. Some of those who participated in the study were 
married women in their forties or were mothers who were separated and already had children. 
The women had identified their pregnancy as problematic in the context of their overall social 
and personal circumstances or, in some cases, their overall state of health. 
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6.10 The study examined three groups of women with crisis pregnancies: one group who had 
chosen abortion, a group who planned to keep their babies and a group who planned to give 
their babies up for adoption. It examined contraceptive practices of women with crisis 
pregnancies and their use of pregnancy counselling and information services. It also 
examined the factors which influence a woman's decision to opt for abortion, lone 
motherhood or adoption. On completion of the study the authors submitted a package of 
recommendations arising from the research to the Inter-Departmental Group for consideration 
in the context of this Green Paper. 

Factors which contribute to the incidence of unwanted pregnancy 

6.11 The main factors identified in submissions and in research as contributing to the 
incidence of unwanted pregnancy can be categorised under two main headings, education 
and contraception. 

(i) Education 

6.12 A number of submissions are critical of existing relationships and sexuality education for 
young people, insofar as it is clear that many young people lack basic knowledge about their 
bodies and how to control their fertility. They also criticise the lack of assertiveness training 
and consider that there is a need to encourage greater respect within relationships. Many 
highlight men's apparent lack of appreciation of their responsibilities and the need to provide 
suitable educational programmes for them. Several submissions draw attention to the role 
played by alcohol in the occurrence of many unplanned pregnancies and see a need to put in 
place policies aimed at encouraging more responsible attitudes to alcohol. 

6.13 Submissions recommend a more comprehensive relationships and sexuality education 
which would ensure that women and men have fuller knowledge of fertility and contraception. 
They suggest that this training should also include assertiveness and respect in relationships 
with a particular emphasis on the need to educate men; education should cover the use of 
contraception, including emergency contraception. 

6.14 The "Women and Crisis Pregnancy" study confirms that there is considerable ignorance 
of fertility cycles and a lack of knowledge about how to ensure effective contraception. It 
highlights a lack of assertiveness amongst women in terms of their relationships and a 
reluctance on the part of men to take responsibility for contraception. It also highlights a gap 
between parental knowledge or acknowledgement of their children's sexual activity and the 
actual level of sexual activity among young people. The existence of this gap meant that 
many parents did not broach the issues of sexual relationships and contraception to any 
serious degree with their children. 

6.15 The authors of the study also recommend a comprehensive health education strategy 
around sexuality which would equip women with the skills necessary to articulate and express 
their needs with regard to safe sex with their partners. This strategy should, they say, be 
employed at three levels: within the formal educational system; in localised community-based 
initiatives and through media-based educational campaigns. They propose that education on 
contraception should include how to access and effectively use each available form of 
contraception. 

6.16 With regard to the role of parents, the authors of the study recommend that health 
educators encourage and promote increased openness and honesty between parents and 
their young daughters or sons about their sexual activity and contraceptive use. 

(ii) Contraception 

6.17 Submissions which deal with contraception express concern at regional gaps in service 
provision and factors such as cost, which may restrict access. They recommend more 
widespread availability of contraception, including emergency contraception, at little or no 
cost. They consider that shortcomings in services currently provided should be identified and 
the deficit made good by appropriate agencies. 
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6.18 The "Women and Crisis Pregnancy" study confirmed findings of earlier research that 
many women who have abortions did not use contraception or used it incorrectly. 

6.19 The study found that social and personal factors militated against consistent use of 
contraception. The fact that young women were sexually active was not generally disclosed to 
their parents and many believed that their parents would disapprove or be shocked if they 
found this out. This included a fear of contraceptive pills being discovered by parents, concern 
over how their doctor might respond to a request for the pill, and a fear that being on the pill 
would result in women being perceived as sexually available. Many women were therefore 
reluctant to use the pill unless in a long-term relationship. 

6.20 The study also found that women also felt that to carry condoms was to compromise 
their reputation. However, the principal impediment to the effective use of condoms was found 
to be the failure of men to assume responsibility for contraception. In the face of objections 
from their partner, some women were not assertive about condom use, fearing that insistence 
would threaten their relationship. As a result, effective contraception was compromised. 

6.21 The authors of the "Women and Crisis Pregnancy" study make a wide range of 
recommendations about contraceptive use and availability. These include the extension of the 
present Maternity and Infant Care Scheme to include family planning services to ensure that 
all women have access to family planning services free of charge, incorporating the provision 
of contraceptive services into the terms of contract of general practitioners (including the 
availability of additional resources and training) and improved access and information on all 
contraceptive services, including the pill, condoms, sterilisation and emergency contraception. 

Issues surrounding a woman's decision whether or not to have an 
abortion 

6.22 The previous section has dealt with factors which can affect the incidence of unwanted 
pregnancy, primarily education and contraception. This section examines factors which can 
influence women in their decision whether or not to have an abortion. These are counselling 
and information, attitudes to adoption and lone motherhood. 

(i) Counselling and Information 

6.23 Since the enactment of the Regulation of Information (Services outside the State for 
Termination of Pregnancies) Act 1995, women have been entitled to receive counselling and 
information on abortion services available abroad. The Act stipulates that counselling must be 
non-directive and, where abortion is discussed, must also include a discussion of the options 
of adoption and lone motherhood. A range of agencies provide pregnancy counselling and 
receive financial assistance from the Department of Health and Children towards the 
provision of such a service. Not all of these agencies will provide women with information on 
how to obtain an abortion. 

6.24 The Irish College of General Practitioners produced an information booklet for General 
Practitioners in 1995. This explains the legal position on the provision of abortion information. 
It gives comprehensive guidelines to doctors in relation to pregnancy counselling and also 
provides a list of services available in Ireland and the United Kingdom for women with crisis 
pregnancies. General Practitioners are not obliged to provide women with information on how 
to obtain an abortion and, for reasons of conscience, some GPs do not give this information. 

6.25 A number of submissions cite inadequate provision of current counselling services as 
contributing to the numbers having abortions. They say that many women receive no 
counselling before making a decision to have an abortion. There also appears to be a lack of 
clarity about the position of General Practitioners and agencies who do not provide 
counselling on all of the options. A small number of submissions are critical of the legal 
requirement that information on abortion may be obtained only in the context of counselling. 
They seek that the law be changed in this regard. 
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6.26 Submissions seek the provision of a national network of non-directional crisis pregnancy 
counselling services which would be free of charge and available on request. Appropriate 
training of all staff involved in counselling is also considered a priority. It is argued by some 
that doctors and agencies who do not provide counselling on all of the options on grounds of 
conscientious objection should be obliged to refer the patient to another doctor or agency. 
The authors of the "Women and Crisis Pregnancy" study reiterate these recommendations. 

6.27 The "Women and Crisis Pregnancy" study found that 33% of women who had an 
abortion obtained information about the clinic which they attended from a source other than a 
doctor or agency in Ireland - in other words they did not use the counselling route at all. 
Another group attended their general practitioner, but not all doctors were willing to provide 
counselling, and some did not provide information on abortion as an option. The study found 
that charges and waiting periods for appointments with some counselling agencies acted as a 
disincentive. Women's expectations and requirements of the counselling agencies varied, 
ranging from seeking information only to seeking a full discussion on their pregnancy and all 
of the options which they should consider. 

6.28 The study concluded that a significant number of women lacked information on the 
availability of counselling services and that many women decide on abortion without receiving 
any counselling. Many are unclear about the availability of counselling and the legal situation 
on information and there was some dissatisfaction at having to undergo counselling as a 
prerequisite to information. 

6.29 The authors recommend that consideration be given to changes in the legislation 
whereby basic information on abortion could be given simultaneously with information on 
adoption and lone motherhood in the form of a booklet which would be widely available. This 
information, which would include names and addresses of clinics in England and Wales, 
should stress the importance of non-directive counselling. This, in the authors' view, would 
improve the level of uptake of counselling as it would give the woman more time to think 
about her options rather than having to focus her attention on accessing information. 

6.30 The authors also recommend the regulation of pregnancy counselling providers by the 
Department of Health and Children. Agencies and GPs should also be explicit as to whether 
they provide information on all options, including abortion and if not, whether they will refer 
women to another agency or doctor. Patients should also be assured of confidentiality, they 
stress. 

6.31 Other research carried out on the impact of the Regulation of Information (Services 
outside the State for Termination of Pregnancies) Act, 1995 highlights a number of ways in 
which the position of women with crisis pregnancies has changed since the enactment of the 
legislation (2) . For example women are now seeking counselling at a much earlier stage in 
their pregnancy and they are more likely to have discussed their pregnancies with partners 
and/or relatives and friends. The percentage who had not told anyone of their pregnancy was 
considerably lower than in a 1992/1993 study (7.3% compared to 36%). These findings 
suggest greater openness and willingness to talk about crisis pregnancy. However this 
research highlighted the fact that many women still travel to England and Wales for abortions 
without receiving any counselling. 

Decision to have an abortion 

6.32 Submissions which address the social dimension of abortion strongly associate the 
decision to have an abortion with social stigma, i.e. society's attitudes towards and treatment 
of lone mothers. For some women the secrecy and shame attaching to a crisis pregnancy can 
make abortion seem like the only option. This is also borne out by research. 

6.33 The "Women and Crisis Pregnancy" study examined the decision-making processes of 
women who decide to have abortions. It found that a wide range of factors influenced a 
woman's decision to have an abortion and considered that these were related to the many 
roles a woman occupies. These roles included her role as a daughter, whereby she feels that 
she must live up to her parents' expectations that she will not become pregnant until she is in 
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the appropriate social circumstances. The study found that she seeks to complete her 
education or training and establish her career; difficulties regarding availability of maternity 
leave or childcare facilities may mean that the woman feels that she must choose between 
her career and staying at home. 

6.34 Women also saw motherhood as a social role with responsibilities to care for a child 
emotionally, socially and financially. They feared that lone motherhood would prove to be a 
very difficult, unsupported alternative. The impact of her pregnancy on a woman's relationship 
with the father and, where she was already a mother, with her other children, was also a 
consideration. Women who decided to have an abortion also wished to raise a child in the 
most favourable circumstances and asserted that giving birth to this child now was not in the 
child's interests. 

Post-abortion counselling 

6.35 The vital issue of post-abortion counselling was also raised in submissions and in 
research. There is much secrecy in relation to the experiences of the women who travel from 
Ireland to have an abortion abroad and from the evidence available it is clear that many of 
them never receive post-abortion counselling or a medical check-up. This is a major cause of 
concern and there is general agreement that these issues need to be addressed. The 
pregnancy counselling agencies which receive funding from the Department of Health and 
Children provide post-abortion counselling as part of their service and it is desirable that 
women who have had an abortion avail themselves of this, so that they receive such support 
and assistance as they may require. 

6.36 Post-abortion medical check-ups are also important, because of the possible risks to 
women's health, particularly their reproductive health, should any complications go 
undiagnosed. Such a check-up also provides the opportunity for women to obtain advice on 
appropriate contraception for the future and thereby reduce the incidence of further unwanted 
pregnancies. 

(ii) Adoption 

6.37 The Adoption Act 1952, sets out the legal procedure governing adoption in Ireland. 
Before the early 1970s, when an allowance for "unmarried mothers" was first introduced, the 
State offered little or no help to women with a crisis pregnancy. Women who found 
themselves in this position had little option but to turn to the various religious orders who ran 
maternity hospitals, mother and baby homes and orphanages. Many of these were supported 
by State grants. 

6.38 Since the early 1970s, the number and percentage of non-marital children placed for 
adoption has fallen considerably. In 1984, for example, there were 898 children placed for 
adoption by health boards and registered adoption societies, while in 1997 the number had 
fallen to 108 children. 

6.39 There is no specific research available on the reasons why fewer women choose to 
place their babies for adoption nowadays. However it would appear that a combination of 
factors has led to the majority of unmarried mothers now keeping their babies. These include 
more enlightened attitudes to births outside marriage, greater family acceptance and support, 
greater State supports, improved opportunities for combining career with single motherhood, 
some negative media coverage of adoption. The availability of abortion outside Ireland means 
that women who do not want to continue with a pregnancy may decide to have an abortion 
and this of course has also affected the number of babies being placed for adoption. It should 
be noted that while attitudes have changed and social conditions for single mothers have 
improved, the submissions received indicate that many people feel that further change is 
needed in these areas. 
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6.40 Many submissions whose authors express opposition to abortion urge that women with 
unplanned pregnancies give strong consideration to continuing their pregnancy to term and 
putting the child forward for adoption; they want every effort to be made to facilitate the choice 
by the women of adoption rather than abortion in such cases. A number of submissions 
recommended more promotion of adoption by counselling agencies, the introduction of more 
open forms of adoption, greater support for women who choose adoption and greater 
recognition of the rights of natural mothers and adopted children. 

6.41 One of the negative factors for a woman considering placing her baby for adoption is that 
she must carry the baby for nine months, give birth and then face the trauma of being parted 
from her baby. As there is no statutory provision for 'open adoption' in this country, the birth 
mother must resign herself to the possibility that she may never see her child again. 

6.42 Also, the "Women and Crisis Pregnancy" study found that women who intended to have 
their baby adopted viewed the issue in terms of their own circumstances rather than those of 
potential adoptive parents. These women tended, on moral grounds, to have rejected abortion 
from the outset. They had also rejected lone motherhood at this stage of their lives, because 
of the unfavourable view they had of such a situation, which they considered would have 
entailed dependence either on their family or on social welfare. They also felt that they would 
have to forgo future educational and employment opportunities and that they were not in a 
position to cater for their child's emotional and financial needs at this stage of their lives. 
These women wanted to maintain secrecy about their pregnancy, as they felt that if their 
pregnancy was disclosed they and their families would be stigmatised. Secrecy would also 
allow them to make a decision about adoption without being influenced by others. They were 
therefore being accommodated by agencies which care for women in this situation and after 
the pregnancy were able to return to their community without any substantial change in their 
identity. 

6.43 The study concluded that there was a lack of information available to women about 
adoption and the availability of services which facilitate adoption, including residential homes. 
It also indicated that once women moved into a residential home setting they were usually 
unable to continue with work or training. The study found that there was a need for better 
counselling for the women and their families. It also found that the women had no specific 
knowledge about their rights or those of the putative father in relation to their children. 

(iii) Lone Motherhood 

6.44 Submissions which discuss lone motherhood tend to associate it with economic 
hardship. Issues seen as having a bearing in this regard include difficulties in combining 
employment and parental responsibilities and in obtaining affordable housing. 

6.45 The majority of the women interviewed during the "Women and Crisis Pregnancy" study 
who planned to become single mothers stated that they had never considered abortion as a 
solution to their situation. A number of them had considered adoption but rejected it because 
they felt that they could not cope with giving up their baby after giving birth. 

6.46 The study found that, as expectant single mothers are especially vulnerable socially, 
financially and emotionally, they are heavily dependent on the support systems of partners 
and parents. Unlike women seeking abortion or adoption, many in this group did not find 
support agencies with services to match their needs as they prepared to become single 
mothers. The support of family and partner was crucial, however. Some women also found 
that they had to cope with the stigma attaching to non-marital pregnancy. Work or education 
arrangements had to be revised to take account of the pregnancy. The degree to which 
parental or partners' assistance with childcare arrangements was forthcoming had a bearing 
on the continuation of education plans. Those who remained in their jobs while pregnant were 
in better-paid, skilled positions, with maternity benefits and these women anticipated being 
able to afford private childcare. 
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6.47 The "Women and Crisis Pregnancy" study makes a number of recommendations 
regarding single motherhood and adoption, as follows: 

• 	 To reduce social stigma, the authors of the study 
recommend the use of positive images of lone 
mothers. The negative stereotype of lone 
motherhood should be counteracted by positive 
images of women who have successfully managed 
to raise children on their own. Parents need to be 
made aware of how crucial their response is to their 
daughter's decision-making process and of the need 
for care and understanding. 

• 	 The authors of the study also consider that steps 
should be taken to reduce the opportunity costs of 
pregnancy and childrearing, thereby minimising the 
social factors which lead to abortion. These include 
changes in fiscal and social policies which would be 
supportive of children, childcare and child-rearing, for 
example, the present taxation system should be 
altered to assist women with the costs of children 
and childcare. Children's allowance should be 
increased and mother/child-friendly initiatives in 
places of education, training and work should be 
introduced. All work, training and employment places 
should have State-supported crèche and childcare 
facilities as recommended in the "Second Report of 
the Commission on the Status of Women". 

• 	 In addition, ongoing support and counselling should 
be available to alleviate demands and anxieties 
created by the pregnancy and anticipated 
motherhood, including support for the parents of the 
pregnant girl if required. 

• 	 Educational and training institutions should support 
young pregnant women by encouraging them and 
facilitating in every possible way to continue with 
their education. With specific regard to women who 
choose adoption, women in voluntary mother and 
baby homes should be assisted in continuing their 
education and training during their pregnancy. 

• 	 More counselling should be provided for women who 
choose adoption. Agencies should provide the option 
of family counselling, especially post-adoption 
experiences to help facilitate an easier return to the 
family home after the adoption has taken place. Peer 
counselling should also be available. Each woman 
should also be made aware of all the legalities of 
adoption. 
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Strategies to reduce recourse to abortion 

6.48 The "Women and Crisis Pregnancy" study, along with earlier research and the 
submissions received, provides very valuable insights into the social context of abortion. Its 
publication has also stimulated public debate on possible ways in which the number of Irish 
women having abortions might be reduced. On receipt of the study the Department of Health 
and Children circulated it widely to health boards, relevant Government Departments and 
other agencies. Health boards were asked to review the adequacy of the family planning and 
counselling services in their areas, having regard to the study's findings, and to consider what 
service developments might be required. Additional funding has been provided to the health 
boards in 1999 for developments aimed at reducing recourse to abortion, especially among 
the 15-34 age-group. 

6.49 This section identifies issues for discussion in the areas of education, contraception, and 
services for women experiencing crisis pregnancies with a view to highlighting possible 
strategies to reduce recourse to abortion. As a number of developments have taken place in 
recent years this section also summarises action to date under each heading. 

Education 

6.50 In 1997 the Department of Education and Science began a process of introducing 
Relationships and Sexuality Education (RSE) in both primary and second level schools. The 
intention is that this will be incorporated into the Social and Personal Health Education 
(SPHE) which will become core curriculum before 2000. The following objectives are 
incorporated in the programme: 

• 	 to educate and inform women fully about their bodies 
and reproductive systems, including the 
physiological knowledge of how pregnancy occurs 
and methods of contraception; 

• 	 to ensure that boys and young men receive 
education in relationships and sexuality; 

• 	 to give young people a language they can use to 
discuss relationships and sexuality; 

• 	 to empower young people to take responsibility for 
their sexuality and fertility; 

• 	 to empower them to evaluate the likelihood of 
becoming pregnant according to their sexual activity; 

• 	 to promote changed social attitudes to female 
sexuality; 

• 	 to promote male responsibility towards 
contraception; 

• 	 to facilitate the development of communication, 
assertiveness and decision-making skills. 

Teachers have been trained, schools are developing policies on RSE and materials have 
been produced in order to provide effective relationships and sexuality education for all Irish 
young people. 
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6.51 From the perspective of the Department of Education and Science, provision has been 
made through the RSE curriculum and guidelines for the educational issues raised in the 
"Women and Crisis Pregnancy" study to be addressed. In furthering this initiative the 
Department continues to work in close co-operation with the partners in education and the 
Department of Health and Children at national level, and promotes a collaborative approach 
to the introduction of RSE among teachers, parents and school management at local level. 

6.52 Health Boards have also had an important role in establishing services to promote the 
sexual health behaviour of young people at risk, outside of the school setting. One example is 
the Eastern Health Board's Teenage Health Initiative. This programme is specifically targeted 
at young people in disadvantaged areas who have been identified as being at risk. 

6.53 The following issues need to be considered and debated: 

• 	 Education on use of contraception is not currently 
included in the RSE curriculum. Further 
consideration needs to be given to how best to 
ensure that young people have access to full 
information in this regard; 

• 	 The need for approaches other than a school-based 
one, e.g. community-based "outreach" programmes, 
media-based educational campaigns. Teenage 
health initiatives on the lines of those developed by 
the Eastern Health Board could be extended to other 
boards; 

• 	 Educational campaigns designed to cultivate more 
responsible attitudes to alcohol, with particular 
regard to alcohol and sexual activity and the risks 
involved; 

• 	 Educational programmes targeted at parents to 
encourage the open discussion of sexuality in the 
home. 

Contraception 

6.54 A range of family planning and health services is currently provided by the eight health 
boards, general practitioners and other agencies such as the Irish Family Planning 
Association and the Well Woman Centres. The Eastern Health Board has also set up a 
number of pilot projects to provide a range of women's health services, including family 
planning. New proposals include the establishment of a health centre specifically designed 
and targeted at marginalised young people. 

6.55 The following issues are identified for further debate. 

• 	 the availability of the widest possible choice of 
service for women seeking advice on and services 
for contraception 

• 	 The production of an information booklet or leaflets 
which would be widely available regarding the 
correct and safe use of contraceptives; 

• 	 Improved access to contraception, including 
identification of and extension of services to meet 
current unmet need; 

• 	 The availability of contraception at little or no cost to 
everyone who needs it; 
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• 	 Improved access to emergency contraception, 
especially outside the major urban areas; 

• 	 More widespread availability of sterilisation and 
vasectomies as part of the public health service; 

• 	 An examination of the role of GPs in the provision of 
family planning services. 

Services for Women with Crisis Pregnancies
Counselling and Information
6.56 Since 1995 the Department of Health and Children has provided funding for agencies 
and health boards to provide pregnancy counselling. While this service has been of benefit to 
some women it appears that there is a lack of information as to what is available. There are 
some gaps in service provision and waiting times also affect access. The following measures 
are identified for further consideration: 

• 	 Publication of an information booklet which lists the 
pregnancy counselling services which provide 
information on (i) lone motherhood, (ii) abortion and 
(iii) adoption, to be made widely available in GPs' 
surgeries, clinics, pharmacies, hospitals etc. 

• 	 Counselling and information services should be 
available on a drop in basis/without any waiting 
period and the widest possible choice of service 
provider should be available; 

• 	 Counselling should be provided without charge to 
clients; 

• 	 Post-abortion counselling and post-abortion medical 
check-ups should be widely available and their 
availability advertised. 

Adoption and lone motherhood 

6.57 Much discussion has taken place on how the options of adoption and lone motherhood 
can be made more attractive to women considering abortion. 

6.58 Adoption is a very complex issue. Central to any promotion of adoption as an option in 
the context of dealing with an unplanned pregnancy are the needs and wishes of the pregnant 
woman and the need to ensure that she is not subject to pressure or exploitation of any kind. 
The first consideration to be overcome relates to the manner in which contact is made with 
the pregnant woman early enough in her pregnancy in order to outline the benefits of 
adoption in a non-pressurised way. 

6.59 In the "Women and Crisis Pregnancy" study women who opt for adoption appeared to 
rule out abortion at the outset. As far as they were concerned adoption represented an 
alternative to lone motherhood as distinct from an alternative to abortion. It would appear from 
the research that adoption agencies were very much to the fore in promoting adoption as a 
real solution to crisis pregnancy and that this option continued to be reinforced throughout the 
counselling sessions. 
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6.60 One theme to emerge during the preparation of the Green Paper is the increased 
promotion of adoption and a number of suggestions have been put forward as to how women 
with crisis pregnancies might be made more aware of the nature of adoption practice 
nowadays and encouraged, if possible, to choose adoption in preference to abortion.. The 
recently published "Adoption Handbook" outlines the fact that there is much greater openness 
surrounding adoption nowadays. Irish adoption agencies go to great lengths to ensure that 
the birth mother has a say in choosing the type of family that the child will be placed with. 
Letters and photographs may be exchanged from time to time via the adoption agency but 
personal details will not be passed on while the child is under the age of 18 years. 

6.61 Legal adoption is permanent and, traditionally, involves the severing of all ties between a 
child and its birth mother. Birth mothers who choose to give their baby up for adoption today 
have a reasonable prospect of being reunited with their child in future years should the child 
wish to do so. The great secrecy which attached to adoption in the past has been replaced by 
a more open and compassionate approach to the birth mother's need to know that the child 
had a happy life and the child's need to know its identity. However there is no statutory basis 
in Irish law for this more open approach to adoption and this limited openness does not 
necessarily compare with that in other countries. 

6.62 Open adoption in its broadest sense is being practised in recent years in a number of 
cases in the United Kingdom and the USA. This type of adoption may include the sharing of 
information and sometimes contact between the birth parents and the adoptive parents before 
the birth of the child, at the time of placement and possibly through the child's life. 
Commentators identify a number of arguments for and against greater openness and contact 
in adoption. However the history of open adoption is too short to provide much research 
evidence in support of either viewpoint. 

6.63 The Department of Health and Children's recently-established Child Care Legislation 
Unit has been researching the issue of a Contact Register and the broader issue of post-
adoption contact generally as a preliminary to preparing legislative proposals. It is evident that 
there are very complex legal issues to be considered in the context of legislating in this area. 
The putting in place of a comprehensive post-adoption contact service may or may not serve 
to make adoption a more attractive option to a woman with a crisis pregnancy. For example 
the prospect of the child being able to trace her at a future date may not appeal to her, given 
the need for secrecy in the decision-making process of many women who opt for adoption.  

However on the other hand there may be women who would view adoption in a more 
attractive light if a post-adoption contact service was put in place. However it should be noted, 
as stated in paragraph 6.42, that the research indicates that women who opted for adoption 
do so in terms of their own circumstances rather than those of the adoptive parents. It must of 
course be remembered that the interests of the child must always be paramount where 
adoption concerned, and that adoption is first and foremost a service for the benefit of the 
children involved, rather than any of the other parties. 

6.64 Lone motherhood as an option has increased in popularity over the years, often for 
reasons which are identified as contributing to the fall in the number of babies available for 
adoption. These include a more enlightened and compassionate attitude to births outside 
marriage, greater family acceptance and support, improved allowances and housing, 
increased opportunities of combining education, career and single motherhood. While in the 
minority, the role of single father also merits consideration. While attitudes have changed and 
social provisions for single mothers have improved, the submissions received indicate that 
many people feel that further change is needed in these areas. However it would appear that 
there is considerable room for improvement. For example, there is still evidence of social 
stigma. The "Women and Crisis Pregnancy" study refers to a small number of women who 
intended keeping their babies and who received no support from their families. There is also 
evidence that lone mothers miss out on education and career opportunities and that they are 
more likely to be in the lower economic categories. 
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6.65 In this context it is also relevant to recall the factors referred to by women who decided 
to have abortions. In most instances the reasons behind the woman's decision to have an 
abortion are very similar to those given by women who decide on lone motherhood. It would 
appear therefore that there is considerable variation in either the perception women have of 
the availability of supports and services or the actual availability of these supports and 
services. The influence of perceived social stigma, while significant, would also appear to vary 
depending on the circumstances of the woman concerned. 

6.66 Health boards and voluntary agencies operate a number of initiatives to provide social 
support for young mothers. There are also a number of employment programmes targeted 
specifically at young mothers funded from national and EU sources. 

6.67 The following measures are identified for further consideration: 

• 	 Examination of measures which might increase the 
popularity of adoption including the promotion of 
more "open" forms of adoption 

• 	 Provision of improved counselling for women who 
choose adoption. 

• 	 Provision of more support for pregnant women by 
educational and training institutions to enable them 
to continue with their education, including the 
provision of services for women in mother and baby 
homes; 

• 	 An examination of income support structures and 
ancillary services, such as housing, for mothers who 
are unemployed; 

• 	 Availability of more flexible work patterns, such as 
job sharing/part-time work to facilitate working 
mothers; 

• 	 Improve provision of affordable childcare for working 
mothers; 

• 	 Provision of ongoing social support and counselling 
for lone mothers and their immediate families; 
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Chapter 7


Possible Constitutional

and Legislative Approaches


Introduction 

7.01 As indicated in Chapter 2, "The Legal Context", several issues have been raised by the 
judicial interpretation of the constitutional and statutory provisions regarding abortion. This 
chapter sets out possible constitutional and legislative approaches to this issue. These range 
from an absolute constitutional ban on abortion to constitutional amendment and legislation 
permitting abortion on grounds beyond those specified in the X case. In considering these 
options the Government drew in part on the work of the Constitution Review Group. However, 
the views expressed in submissions received from the public and interested groups have also 
been central to formulating the options discussed. 

7.02 Before dealing with these matters in detail however there is a number of background 
issues which may have a bearing on most if not all of the options dealt with in this chapter. 
The first of these is the Constitution Review Group and its work. Secondly, possible problems 
of definition relating to Article 40.3.3 of the Constitution are discussed. Thirdly, reference is 
made to the Medical Council's ethical guidelines, which are relevant to any possible 
approaches to the issue of abortion. 

Constitution Review Group 

7.03 A Constitution Review Group was established in April 1995 with the following terms of 
reference: 

"To review the Constitution and, in the light of this review, to establish those 
areas where constitutional change may be desirable or necessary, with a 
view to assisting the all-Party Committee on the Constitution, to be 
established by the Oireachtas, in its work ..." 

In the course of its deliberations, the Group considered Article 40.3.3. In its report, produced 
in 1996, the Group discussed five possible approaches for addressing the issue of abortion 
generally. These are : 

a) introduce an absolute ban on abortion 

b) redraft the constitutional provisions to restrict the 
application of the X case decision 

c) amend Article 40.3.3 so as to legalise abortion in 
constitutionally defined circumstances 

d) revert, if possible, to the pre-1983 situation 

e) regulate by legislation the application of Article 40.3.3. 
An extract from the report is contained in Appendix 5. The above classification of possible 
approaches has been adopted in part in considering the options available. 
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Possible Problems of Definition 

7.04 In 1983, when the text proposed for Article 40.3.3 of the Constitution was being debated, 
some commentators were critical of the use of certain terminology which it was felt might give 
rise to problems of interpretation in the future. Article 40.3.3 reads as follows: 

"The State acknowledges the right to life of the unborn and, 
with due regard to the equal right to life of the mother, 
guarantees in its laws to respect, and, as far as practicable, 
by its laws to defend and vindicate that right". 

Primarily the criticisms centred on the absence of a definition of the term "unborn", and 
possible problems of interpretation concerning the phrases "with due regard to the equal right 
to life of the mother", and "as far as practicable". 

7.05 The Constitution Review Group Report devoted considerable discussion to possible 
problems associated with the absence of a definition of the term "unborn". The Group's view 
was that "..... in the context of abortion law, which deals with the termination of pregnancy, a 
definition is essential as to when pregnancy is considered to begin; the law should also 
specify in what circumstances a pregnancy may legitimately be terminated and by whom". 

7.06 The Constitution Review Group went on to suggest that the term the "unborn" could be 
defined either (a) by making definitions by legislation in the expectation that, if challenged, 
they may be held by the Supreme Court to be in conformity or not with the Constitution itself 
or (b) in the Constitution itself (or alternatively to authorise expressly by a constitutional 
provision the making of all necessary definitions by legislation). 

7.07 The issue of whether the term "unborn" should be or can be defined may again arise in 
any option involving the retention of Article 40.3.3 or in any amendment of the article which 
uses the term. If it is decided therefore that "the unborn" should be defined, at least four types 
of definition are possible, as follows: (i) the time of fertilisation, (ii) implantation, (iii) some 
other specified time after fertilisation, or (iv) viability. 

7.08 From an analysis of the campaign surrounding the 1983 amendment it would appear that 
supporters of the amendment were satisfied that the term "unborn" provided constitutional 
protection from the time of conception/fertilisation, although the actual timing of this cannot be 
precisely defined. Although the issue has never directly arisen for consideration by the Courts 
there is some judicial support for this interpretation (Attorney General (SPUC) v Open Door 
Counselling [1988] IR 583 at 588). Were such an interpretation to be formally confirmed, it 
would appear to cast some doubt over the legality of the use of post-coital contraception (the 
"morning after" pill and post-coital IUD) but neither have been subjected to legal challenge 
since the passing of the 1983 constitutional amendment and do not appear currently to cause 
any difficulties for the medical profession. However, a formal definition of the unborn in the 
Constitution or in legislation might alter this situation. 

7.09 While not of direct relevance to this Green Paper the implications of defining the term 
"unborn" in this way for in vitro fertilisation (IVF) and the freezing of embryos must be 
considered. If it were specified within a definition that the protection of Article 40.3.3 extended 
to in vitro fertilisation, legal problems could arise in relation to some practices in this area. If, 
as an alternative, it was decided to specifically exclude in vitro fertilisation from the protection 
of Article 40.3.3, the result could appear anomalous. 

7.10 The second approach, i.e. defining the term "unborn" as commencing from 
"implantation" could be imprecise and would probably require some further definition. If a 
definition of "implantation" was considered feasible, the difficulties regarding post-coital 
contraception and IVF treatment would not arise, although legislative regulation of the latter 
would still be required. 
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7.11 The third approach, i.e. defining the term "unborn" as commencing from a specified time 
after fertilisation (for example "ten days after fertilisation") would not interfere with current 
practice regarding the use of post-coital contraception (provided the specified time chosen 
was not so early as to render such a practice unconstitutional). However it could be expected 
that there would be significant opposition to a definition along these lines. 

7.12 With regard to the final approach, "viability", it must be said that this definition does not 
reflect current medical practice or the accepted current constitutional and legal position, nor 
was it proposed in any of the submissions received. It would permit abortion on grounds wider 
than those specified in the X case judgement. Such a definition would require a constitutional 
amendment. 

7.13 Finally, the option of continuing to operate without a definition of the "unborn" must also 
be given consideration. Although the difficulties associated with the term "unborn" cannot be 
dismissed, they have not troubled the Courts or the medical profession to date. It is significant 
that in the debate over an amendment to the Constitution in 1992 the issue of defining the 
term "unborn " did not feature to a significant extent. It is arguable that much of the difficulty 
relates to the implications of possible definitions for the whole area of IVF treatment, which, in 
itself, is not of direct relevance to the Green Paper. 

Medical Council Ethical Guidelines 

7.14 The Medical Council's ethical guidelines have been referred to in Chapter 2, "The Legal 
Context". In the discussion in that chapter the issue as to whether or not these guidelines 
accord with the current constitutional position was raised. In this chapter the guidelines are 
significant not just insofar as they do or do not reflect the current legal position but insofar as 
they are relevant to the constitutional and legislative options being proposed. A central 
consideration to any discussion of options is the position of doctors whose decision to perform 
an abortion could result in a decision by the Medical Council to strike them off the register. 

Approaches for Discussion  

7.15 As stated earlier, some submissions received by the Working Group were in favour of a 
new constitutional amendment to achieve what they referred to as a total ban on abortion. 
Other submissions represented a less restrictive approach (for example, to permit abortion in 
the circumstances of the X case but excluding the risk of suicide), while some favoured the 
availability of abortion in the circumstances outlined in the X case. Some other submissions 
favoured the availability of abortion in circumstances which were broader than those set down 
in the X case - for example, in cases where pregnancy has resulted from sexual assault, 
where serious foetal abnormality has been detected, or where the mother's physical or mental 
health is at risk. A small number of submissions described abortion as a rights/class issue 
and advocated the availability of abortion with few restrictions (see Chapter 5, "The 
Submissions to the Interdepartmental Working Group", paragraphs 5.84 and 5.86). 

7.16 On this basis, the following approaches are discussed below: 
(i) An absolute constitutional ban on abortion; 
(ii) An amendment of the constitutional provisions so as to restrict the 
application of the X case; 
(iii) The retention of the status quo; 
(iv) The retention of the constitutional status quo with legislative restatement 
of the prohibition on abortion; 
(v) Legislation to regulate abortion in circumstances defined by the X case; 
(vi) A reversion to the position as it pertained prior to 1983; 
(vii) Permitting abortion on grounds beyond those specified in the X case. 
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(i) Absolute Constitutional Ban on Abortion 

7.17 While this option is referred to in submissions as an absolute ban on abortion, the 
intention appears to be to retain existing medical practice and to permit treatment where the 
loss of the foetus is the indirect consequence of treatment necessary to save the life of the 
mother. Advocates of this option do not accept that direct abortion is ever necessary to save 
the mother's life. 

Discussion 

7.18 There are a number of dimensions to this option which require careful consideration. The 
discussion in Chapter 1, "Pregnancy and Maternal Health", indicates that although some 
doctors maintain that direct termination of pregnancy is never necessary, others, in their 
clinical judgement, maintain that there can be situations where a direct termination is required 
to save the life of a woman. While the vast majority of conditions in pregnancy are managed 
successfully, international scientific literature documents situations where elective termination 
was performed to protect the life of the mother. Some studies, however, conclude that clinical 
conditions can be treated successfully by medical or surgical management without recourse 
to termination of pregnancy. 

7.19 Any wording designed to achieve a complete constitutional ban would therefore bring the 
medical treatment of expectant mothers into sharp focus. If an absolute ban on direct abortion 
were put in place, there would be implications for cases where any doctor considered that 
certain treatment involving the removal of the foetus was necessary in order to save a 
woman's life, including the types of cases discussed in Chapter 1. There might also be 
implications in relation to the laparoscopic treatment of ectopic pregnancies frequently carried 
out in Ireland, where the foetus is directly removed from the fallopian tube. In cases such as 
the laparoscopic treatment of an ectopic pregnancy, or the termination of a pregnancy in 
cases of severe eclampsia, Eisenmenger's syndrome or the conditions mentioned in 
paragraph 1.22, it is difficult to see how the destruction of the embryo can be described as an 
unintended side-effect. 

7.20 It would also appear that in its ethical guidelines the Medical Council has added to the 
concept of direct/indirect abortion, a reference to the state of mind of the person carrying out 
the procedure ('deliberate or intentional'). The question arises as to whether the use of such 
words in a constitutional amendment would allow doctors to maintain their practice of 
undertaking a medical intervention in appropriate circumstances, even though this may result 
in the termination of the pregnancy. (The question of a distinction, from a medical perspective, 
between direct and indirect abortion is discussed in Chapter 1, paragraph 1.09.) 

7.21 The manner in which the Courts might interpret such concepts in a constitutional context 
is an entirely open question. It cannot be stated with certainty whether the law would or would 
not make a distinction between the direct or the deliberate and intentional abortion of an 
unborn child, as referred to in the Medical Council Guidelines, and unintentional foetal loss 
which comes about as a side-effect of medical treatment. The issue was not addressed by the 
Supreme Court in Attorney General v X, although Hederman J did, in the course of his 
dissenting judgement refer to the "indirect but foreseeable result of an operation undertaken 
for other reasons" and stated that he did not think any operation of which the sole purpose 
was saving the mother could be a direct killing of the foetus. 
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7.22 It should also be borne in mind that Article 40.3.3 of the Constitution is framed in terms 
of the right to life of the unborn and does not refer at all to abortion, direct or indirect. Legal 
difficulties which may arise in relation to the concept of direct and indirect abortion do not 
therefore exist at present. They may arise, depending on the wording of an explicit 
constitutional prohibition on abortion. The approach taken by the then Government in the 
1992 referendum campaign indicates that it had considerable concerns over attempts to 
make a distinction between direct and indirect abortion. The wording put forward in the 1992 
referendum on the substantive issue of abortion reflected the Government's view that, 
however remote, the possibility of an abortion being necessary in order to save the life of a 
pregnant woman could not be ruled out and that a distinction as between direct and indirect 
abortion could not therefore serve as the basis for a constitutional provision. 

7.23 In its consideration of the option of introducing an absolute constitutional ban on 
abortion, the Constitution Review Group concluded that reliance on the understanding of 
indirect abortion put forward by certain of the interest groups is unsafe. 

7.24 An absolute ban on abortion may therefore have the effect of compromising current 
medical procedures accepted under the ethical guidelines, unless a way can be found to 
incorporate appropriate definitions into the Constitution. The extent to which proposed 
wordings successfully make the distinction between direct and indirect abortion, or indeed 
whether it is possible to make such a distinction, are matters for further consideration. An 
absolute ban would also seem to accept the contention that a "direct" abortion is never 
necessary to save the life of a mother, although the evidence on this point is not conclusive 
and that contention remains controversial. 

7.25 It is possible that the ethical guidelines currently in force may be changed in the future, 
for example to reflect a different, more liberal, ethical approach or to take account of 
developments in medical practice. An explicit constitutional prohibition on direct termination of 
pregnancy would circumscribe the Medical Council's freedom to draw up guidelines as it 
considered appropriate, if it sought to adopt a more liberal approach. 

7.26 The difficulty of arriving at an acceptable wording to provide for a constitutional 
prohibition on abortion should not be underestimated. Considerable debate and effort 
preceded the formulation of the 1983 amendment, which later proved not to afford the 
protection to the unborn which many believed it to confer. In 1992, the Government of the day 
put forward a formula which was judged to be the best possible in the circumstances, yet this 
was rejected by the electorate. 

7.27 Finally, consideration would be required as to whether this option would be compatible 
with the State's obligations under the European Convention on Human Rights, as it would 
allow for the deliberate termination of pregnancy only where this is an indirect consequence of 
medical treatment intended to save the life of the mother. There is case law of the European 
Commission of Human Rights which suggests that such an absolute ban on abortion may not 
accord with the State's obligations under the Convention (see Chapter 3, paragraph 3.11). 
However case law of the European Court of Human Rights indicates that States Parties to the 
Convention enjoy a very wide margin of discretion in regulating abortion. The limitations to 
this discretion are not clear. 

(ii) Amendment of the Constitutional Provisions so as to restrict the Application of the 
X case 

7.28 This option proposes that the Supreme Court's decision in the X case be modified by the 
removal of a risk or threat of self-destruction as a ground for establishing that a real and 
substantial risk to the life of the mother exists. As such it would meet the X case test except 
that it excludes the risk of suicide. 
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7.29 After the X case in 1992 the Oireachtas passed three Bills proposing amendments to the 
Constitution. The aim of the first Bill was to remove risk of suicide as grounds for permitting 
abortion. The second Bill dealt with the question of freedom to travel abroad and the third 
dealt with the issue of information on services lawfully available in other states. These Bills 
have been discussed in Chapter 2, "The Legal Context". 

7.30 The first Bill proposed to amend the Constitution for the twelfth time by appending the 
following provision to Article 40.3.3: 

"It shall be unlawful to terminate the life of an unborn unless such termination 
is necessary to save the life, as distinct from the health, of the mother where 
there is an illness or disorder of the mother giving rise to a real and 
substantial risk to her life, not being a risk of self-destruction." 

The proposed amendment was defeated. 

Discussion 

7.31 The wording used in 1992 sought to meet the concerns of those who wished to 
safeguard the provision of medical treatment to pregnant women, whilst removing suicide risk 
as a ground for abortion. In 1992 however many rejected what was perceived to be an explicit 
acknowledgement that direct, intentional interference with the right to life of the unborn could 
ever be justified. It is useful to recall the position of many of those opposed to abortion, i.e. 
that a direct abortion is never necessary to save the life of the mother. 

7.32 The proposed amendment was also opposed by groups who wished at a minimum to 
ensure that abortion was permissible in circumstances equivalent to those of the X case, 
including suicide. Concern was also expressed by some groups about the distinction made in 
the wording between life and health of the woman. 

7.33 This option can therefore be described as adopting the same general approach as the 
proposed Twelfth Amendment in 1992. While the question of a wording to achieve the 
purpose of the amendment would of course be examined afresh, in view of the amount of 
effort which went into the formulation of the draft proposed in 1992, the difficulty in arriving at 
an acceptable wording is considerable. It is also possible that while definition of the "unborn" 
did not feature to any great extent in the debate surrounding the proposed Twelfth 
Amendment in 1992, a new debate could result in the need for such a definition being placed 
on the agenda. 

7.34 Consideration may also be given to whether a proposal of this sort would require 
accompanying legislation. In 1992, such accompanying legislation was considered 
unnecessary by the Government. If legislation was proposed under this option it would, in line 
with the proposed constitutional amendment, exclude suicide as grounds for abortion. The 
publication of draft legislative proposals in the context of this approach might serve to 
reassure some of those concerned about this approach on the grounds that it might be open 
to abuse. 

7.35 Prior to a referendum designed to exclude the risk of suicide, it would be possible to 
publish draft legislation setting out provisions specifically related to the suicide risk, including 
a certification process in relation to this, which would be enacted if the amendment were not 
to succeed. If the electorate voted to remove "the suicide risk" then the Bill would be enacted 
without those provisions relating to suicide risk. If they voted to retain suicide risk, then the Bill 
would be enacted with relevant provisions. The legislation would of course be subject to 
amendment by the Oireachtas, either during its passage through the House or, subsequently, 
by way of amending legislation 

7.36 It may also be speculated that those opposed to the 1992 wording on the grounds that it 
was not liberal enough will continue to maintain this opposition. The C case of 1997, which is 
described in more detail in Chapter 3, "The Legal Context", again brought to the fore the 
issues surrounding suicide risk. 
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(iii) Retention of the Status quo 

7.37 If it is not possible to reach consensus on constitutional and/or legislative reform, the 
existing situation will continue, with further cases which may arise being decided on an 
individual basis by the courts under Article 40.3.3, as interpreted by the X case. This means 
that the courts will refer to the judgement of the Supreme Court in that case, i.e. that a 
termination is lawful, if it is established, as a matter of probability, that there is a real and 
substantial risk to the life, as distinct from the health, of the mother and that this real and 
substantial risk could only be averted by the termination of her pregnancy. The Supreme 
Court also found that "a real and substantial risk" includes the risk of suicide, unless on some 
future occasion the Supreme Court reverses its decision in the X case. 

Discussion 

7.38 While it can be argued that the retention of the status quo strikes a balance between 
those who argue for a return to the law as they thought it to be before the X case and the 
wishes of those who would like to see abortion available in circumstances other than those 
laid down in the X case, a number of issues would remain unresolved, including the possible 
problems of definition mentioned in paragraph 7.04. Retention of the status quo without 
legislation also has the disadvantage that the courts would become the ordinary forum for 
resolving issues relating to medical treatment and abortion. 

7.39 It is not possible to predict what the nature of any future cases might be, nor their 
outcome. It is also possible that on some future occasion the Supreme Court may not arrive 
at the decision in the X case and could indeed potentially alter the test set out in the X case. It 
is impossible to predict the outcome of such future cases. In the current situation there are 
aspects about which the legal position is uncertain. For example, none of the judges in the 
Supreme Court adverted to time limits. 

7.40 It is also noted that the judgements in the X case offer no direct guidance as to the 
liability of medical personnel who might consider a direct termination of pregnancy necessary 
in circumstances in which it is not absolutely clear that the mother's life is at risk or 
alternatively, if a decision not to perform an abortion resulted in the death of the mother. 

7.41 Issues which also remain unaddressed are the question of guidance as to the evidence 
which would be necessary to justify an abortion and some statutory protection for the rights of 
those personnel who did not wish, for conscientious reasons, to assist in or be associated 
with the termination of the pregnancy. 

(iv) Retention of the constitutional status quo with legislative restatement of the 
prohibition on abortion 

7.42 The constitutional status quo could also be retained in combination with the introduction, 
by way of statutory law which addresses the ambiguities and uncertainties in the present 
situation. One such option is to leave the Constitution in its present form and to re-enact the 
criminal prohibition on abortion in Ireland in the form of a new Act to replace the relevant 
provisions of the Offences Against the Person Act, 1861. 

7.43 Such legislation would provide for a general criminal prohibition on abortion in the form 
of a criminal offence prosecutable on indictment. The legislation would provide that it would 
be a defence in any prosecution to establish that the actions in respect of which the 
prosecution was brought were taken by a doctor who was a registered medical practitioner 
and that the doctor in question had reasonable grounds to believe and did believe in good 
faith that the actions taken by him were necessary to avoid a real and substantial risk to the 
life, as distinct from the health, of the mother. The effect of such legislation would be to 
restate in strong terms the general criminal prohibition on abortion in Ireland, while at the 
same time leaving room for existing medical procedures subject to tightly controlled legal 
circumstances. 
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7.44 The present constitutional provisions, as interpreted by the Courts in the X and C cases, 
allow for termination of pregnancy to avoid a real and substantial suicide risk to the life of the 
mother. Under this option the suicide risk could be dealt with by including a mechanism to 
restrict any claim based on suicide risk to cases where the medical practitioner clearly proved 
any such risk in advance to an appropriate expert committee and authorisation would have to 
be obtained from the committee. Such a provision would act as a "double lock" against the 
possibility feared by many people that "suicide risk" justification could provide a back door to 
"abortion on demand". 

7.45 Another possible approach to the suicide risk could be to exclude any defence based on 
psychological or psychiatric grounds (including suicide). This approach would, however, be 
vulnerable to constitutional challenge in the light of the X and C case judgements. 

7.46 Legislation of the type outlined above would have the advantage of permitting existing 
medical practice to continue in relation to certain established medical procedures. Whichever 
approach was taken in such legislation to suicide risk-related termination of pregnancy, the 
legislation would guarantee that it did not become a "back door" to the availability of abortion 
on demand in Ireland. 

7.47 This approach would seek to meet the criticisms made in the Supreme Court and 
elsewhere that the State had failed to provide any laws on foot of the constitutional 
amendment in 1983 to protect the life of the unborn in Ireland. In addition, it can be argued 
that legislation is capable of being more comprehensive and detailed than general provisions 
set out in the Constitution, and more capable of discriminating between desired and 
undesired consequences. 

(v) Legislation to regulate Abortion as defined in the X case 

7.48 The objective of this approach would be to implement the X case decision by means of 
legislation, i.e. to introduce legislation providing that a termination of pregnancy is lawful "...if 
it is established as a matter of probability that there is a real and substantial risk to the life, as 
distinct from the health, of the mother and that that risk can only be avoided by the 
termination of pregnancy." This approach assumes that there would be no change in the 
existing wording of Article 40.3.3. 

7.49 In formulating such legislation a possible approach may be not to restate the prohibition 
on abortion, which is already contained in section 58 of the Offences Against the Person Act, 
1861, but instead to provide that a termination carried out in accordance with the legislation 
would not be an offence. 

7.50 The detail of such legislation would require careful consideration but it could be along the 
lines of that discussed under the previous option (retention of the constitutional status quo 
with legislative restatement of the prohibition on abortion.). 

Discussion 

7.51 Since this option does not provide for a regime more liberal than the X case formulation, 
no constitutional amendment would be required. This option would, however, provide for 
abortion in defined circumstances and as such, would be certain to encounter criticism from 
those who are opposed to abortion on any grounds and who disagreed with the decision in 
the X case. Central to the criticism would be the inclusion of the threat of suicide as a ground 
and the difficulties inherent in assessing same. 
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7.52 The main advantage of this approach is that it would provide a framework within which 
the need for an abortion could be assessed, rather than resolving the question on a case-by
case basis before the courts, with all the attendant publicity and debate. It would allow 
pregnant women who establish that there is a real and substantial risk to the their life to have 
an abortion in Ireland rather than travelling out of the jurisdiction and would provide legal 
protection for medical and other personnel, such as nurses, involved in the procedure to 
terminate the pregnancy. The current medical ethical guidelines would not be consistent with 
such legislation. 

7.53 It must be pointed out however that the problems of definition in the text of Article 40.3.3 
would remain. A decision would be necessary on whether the proposed legislation would 
provide the definitions necessary to remove the current ambiguity surrounding the text of that 
Article. There is however a limit to what legislation can achieve by way of definitions as 
ultimately the interpretation of Article 40.3.3 is a matter for the Courts. 

(vi) Reversion to the pre-1983 position 

7.54 This option envisages reverting back to the pre-1983 position by deleting Article 40.3.3 
which was interpreted in Attorney General v X as permitting abortion if there is a real and 
substantial risk to the life, as distinct from the health, of the mother, including a risk of suicide. 
It would, as a consequence, involve reliance on the provisions of the Offences against the 
Person Act, 1861 and implied constitutional protection for the unborn referred to in the cases 
cited in Chapter 2, "The Legal Context". 

Discussion 

7.55 As with all the options dealt with in this chapter it is important to be clear as to what the 
effects of the option would be, if implemented. It would appear that some who favour this 
option believe that deletion of Article 40.3.3 would negate the effect of the judgement in the X 
case and restore a simple prohibition on abortion as provided for in the Offences against the 
Person Act, 1861 and in obiter dicta in a number of cases up to 1984 (see Chapter 2, 
paragraph 2.09). However, the removal of the provision which was inserted in the Constitution 
in 1983 would not of itself negate the decision in the X case. The decision in the X case was 
arrived at in order to protect the right to life of the mother. The right to life of a mother, as with 
that of any other born person, was fully protected in the Constitution before the 1983 
amendment was passed. In this respect, the only change effected by the 1983 amendment 
was to equate the mother's right to life with that of the unborn. Even in that situation, however, 
the court held in the X case that the mother's right to life must be protected, if necessary by 
the destruction of the unborn child. The removal of the 1983 amendment would not change 
this and if a future case arose, on the same facts as the X case, the court would still be 
constrained, if it followed the decision it arrived at in the X case, to hold that the mother's right 
to life entitled her to obtain an abortion. 

7.56 The provisions of the 1861 Act are discussed in Chapter 2. It is useful however at this 
point to repeat some of the detail. The most notable interpretation of section 58 is contained 
in the English case R v Bourne where the Court, accepting that abortion to preserve the life of 
the pregnant woman is not unlawful for the purposes of section 58, ruled that, where a doctor 
was of the opinion that the probable consequence of a pregnancy was to render a woman a 
mental and physical wreck, he could properly be said to be operating for the purpose of 
preserving the life of the mother. 

7.57 The Bourne decision has been followed in many other jurisdictions including Northern 
Ireland, Australia, Canada, New Zealand and the United States. In subsequent cases it has 
been suggested, e.g.. in R v Newton and Stungo (United Kingdom) in 1958 that section 58 
may be interpreted in a wider sense so as to permit abortion on grounds of physical and 
mental health. 
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7.58 The Bourne decision has not been specifically followed in any decision in the Irish 
courts. Furthermore, as stated in Chapter 2, in Society for the Protection of the Unborn Child 
v Grogan and Ors, 1997 Keane J expressed the opinion obiter dicta that "the preponderance 
of judicial opinion in this country would suggest that the Bourne approach could not have 
been adopted in this country consistently with the Constitution prior to the Eighth 
Amendment." 

7.59 Prior to the Eighth Amendment in 1983 the Irish Constitution did not contain any specific 
provision aimed at prohibiting abortion. However obiter dicta in a number of cases suggested 
that the Constitution implicitly prohibited abortion and it is clear that the right to privacy under 
the Constitution has never been interpreted by the Courts in any case as encompassing a 
right to abortion. 

7.60 The question arises as to whether the insertion of Article 40.3.3 achieved additional 
safeguards against the introduction of abortion. It became clear in the early 1980s and before 
that many who were opposed to abortion did not regard the existing provisions as adequate. It 
was argued that it was necessary to insert a specific article into the Constitution which would 
prohibit abortion. This was to avoid a situation where, by virtue of judicial interpretation of the 
right to privacy guaranteed in the Constitution, abortion was deemed to be lawful. The X case 
ruling therefore ran contrary to the intention of those who proposed the amendment. 

7.61 It can be seen from the foregoing that the Offences against the Person Act, 1861 has 
been interpreted in other jurisdictions as permitting abortion in certain circumstances. While 
obiter dicta in cases prior to 1983 would indicate a constitutional prohibition on abortion, there 
is little guidance on how that prohibition would be reconciled with a threat to the life or the 
health of the mother, given that the mother's constitutional rights also require protection. 

7.62 An alternative motivation for the deletion of Article 40.3.3 is the view that the insertion of 
provisions in the Constitution in relation to the unborn should not have occurred in the first 
place. Indeed some commentators have expressed the view that the Constitution is not the 
appropriate vehicle through which to deal with the complex issue of abortion. 

7.63 If it was decided to attempt to revert to the pre-1983 position, the Constitution Review 
Group also raised the point that doctors would in that event have to be afforded legislative 
protection for appropriate medical intervention, on the basis that it could not be said how far, if 
at all, the 1861 Act's presumed protection for doctors would be effective in Ireland. 

7.64 If this option were to be adopted and Article 40.3.3 deleted, at the very least the travel 
and information provisions of the Article could not be maintained in their present form. It could 
be anticipated that there would be a desire among many people to retain them in the 
Constitution as independent entitlements. 

(vii) Allowing abortion on grounds beyond those specified in the X case 

7.65 In Chapter 4, other possible grounds for abortion are examined and set where possible 
in an international context. As indicated earlier, a number of submissions also sought the 
introduction of abortion on some or all of these grounds. Each of the possible types of 
provision identified has been considered separately. This does not rule out consideration of a 
combination of some or all of these options if this approach were to be pursued. Were this to 
be done, some of the difficulties identified when options are considered separately might not 
arise. 
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7.66 In all of the cases discussed in this section, abortion would be permissible only if Article 
40.3.3 of the Constitution were amended. Sections 58 and 59 of the Offences Against the 
Person Act, 1861 may also need to be reviewed and new legislation to regulate any new 
arrangement would be necessary. The type of legislative model referred to in the discussion 
on the option of retention of the constitutional status quo with legislative restatement of the 
prohibition on abortion (see paragraphs 7.42 - 7.47) might, with appropriate adaptations, 
serve as a basis for regulation in other circumstances also. Issues such as criteria under 
which an abortion would be permissible, gestational limits, certification and counselling 
requirements, and possibly a waiting period after counselling, would be among the matters 
which legislation might address. The provisions in force in some other countries are also 
discussed in Chapter 4. 

Discussion 

(a) Risk to Physical/mental health of mother 

7.67 This option would provide for abortion on grounds of risk to a woman's physical and/or 
mental health. 

7.68 In 1992 the proposed Twelfth Amendment to the Constitution was the subject of some 
criticism on the grounds that it specifically excluded risk to health as grounds for termination 
of a pregnancy. The English Bourne case of 1938 involved interpretation of the Offences 
Against the Person Act, 1861 to permit termination of a pregnancy where a doctor thought 
that the probable consequence of continuing a pregnancy would be to make the woman a 
physical or mental wreck. 

7.69 As stated earlier, this case has not been specifically followed in any decision of the Irish 
courts. Article 40.3.3 of the Constitution would rule out an interpretation of the Offences 
Against the Person Act, 1861 in the manner of the Bourne judgement. Therefore any proposal 
to permit abortion on the grounds of danger to a woman's health would require amendment of 
this Article and possibly a review of the Sections 58 and 59 of the Offences Against the 
Person Act, 1861. A legislative framework to regulate the operation of such arrangements 
would also be required. 

7.70 As discussed in Chapter 4, "Other Grounds for Abortion, set in an International Context", 
the concept of physical health used in other countries for the purposes of abortion law tends 
not to be very specific. If it were intended to permit abortion on grounds of risk to a woman's 
health, but to confine the operation of such a provision to cases where there was a grave risk 
of serious and permanent damage, it would be necessary to circumscribe the provisions in an 
appropriate manner. The usual practice in other countries is for the issue to be treated as a 
medical matter. It could be anticipated that it might be difficult to arrive at provisions which 
would allow clinical independence and at the same time be guaranteed to operate in a very 
strict manner so as not to permit abortion other than on a very limited basis. 

(b) Abortion for Women Pregnant as a result of Rape or Incest 

7.71 This option would permit abortion where a woman was pregnant as a result of rape or 
incest. 

7.72 Some countries permit abortion where the woman is pregnant as a result of sexual 
assault. It should be noted that these countries tend to permit abortion on other grounds as 
well, which may enable some women who have been sexually assaulted to obtain an abortion 
on these grounds rather than the sexual assault provisions. These countries do not lay down 
a requirement that the sexual assault be verified. The reporting of the assault to the police is 
the principal requirement. 
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7.73 Legislative arrangements to permit abortion in circumstances where a woman had 
become pregnant as a result of sexual assault might consist of a requirement that the assault 
be reported to the Gardaí. As indicated in Chapter 4, however, the evidence is that many 
rapes are not reported to the Gardaí. There may be many reasons for this. However the fact 
that this is so suggests that to permit an abortion only if a rape had been reported to the 
Gardai would in effect make it available only if a woman was prepared to subject herself to 
the process which could follow if proceedings against any alleged rapist were instituted by the 
authorities. There is also the question of legal proof with regard to rape outside the 
jurisdiction, for example a case where a woman became pregnant after being allegedly raped 
while on holiday abroad. 

7.74 In the case of a pregnant female under 17, since sexual intercourse with a person in this 
age category of itself constitutes a criminal offence, it could be argued that no further 
evidence of the circumstances in which the pregnancy occurred might be required in order for 
an abortion to be permissible. 

7.75 As regards physical proof of rape, a woman might at the time of an assault have gone to 
a sexual assault treatment unit, but pregnancy, should it ensue, might not be confirmed for a 
number of weeks afterwards. The records made by a sexual assault treatment unit might, 
subject to considerations of confidentiality, provide a means of assessing a woman's claim to 
have been raped. However such records would not in themselves amount to proof that a rape 
had occurred. 

7.76 Practical difficulties could arise if it were a requirement that a prosecution be secured or 
even commenced in respect of the rape. The time factor is also a consideration in this regard, 
as a case would probably take months or even years to come before a court and in any event 
might not result in a prosecution. 

7.77 The particular circumstances of many incest cases would also render problematical the 
operation of strict tests of proof, because of the ongoing and coercive nature of many such 
relationships. 

7.78 Another option therefore would be to accept a woman's word that she had been the 
victim of sexual assault, with the option of this being corroborated insofar as possible but that 
such corroboration not be made an essential requirement. 

7.79 Concern has been expressed that if abortion were permitted on the grounds of sexual 
assault, it might not be possible to confine it to genuine cases and that women who wished to 
have an abortion for other reasons could do so under such a provision. 

(c) Congenital Malformations 

7.80 This option would permit abortion where a congenital malformation of the foetus had 
been diagnosed ante-natally. 

7.81 The relevant provisions in other countries do not seem to include detailed specification of 
the conditions covered by such arrangements. Diagnosis that the foetus is impaired and the 
question of an abortion are matters between the woman and the medical personnel treating 
her. 

7.82 This option is one of the most complex, were it to be considered. It could be expected 
that the question would arise as to what types of condition would be covered and how it could 
be ensured that the provisions would not be open to abuse, particularly if a tightly 
circumscribed arrangement were considered desirable. 

- 72 -



DEPARTMENT OF THE TAOISEACH – GREEN PAPER ON ABORTION 

7.83 It would not be practical to include in the Constitution a detailed specification of the types 
of conditions for which abortion would be permissible. It would be difficult even to do so in 
legislation, given the very lengthy list of conditions which might be involved. The desired 
parameters of any provision would also need to be considered, for example, would only 
conditions incompatible with survival after birth be at issue, or would a category such as 
"severe handicap" be admitted? The discussion in Chapter 4 has already described the 
difficulty of neatly defining conditions incompatible with life and has shown that there is a wide 
spectrum of congenital malformations which cause greatly differing degrees of incapacitation 
or handicap. While pre-natal testing may indicate the likely presence of a handicapping 
condition, with many conditions the severity of a child's handicap is often apparent only after 
birth or during the child's developmental period. This could present a difficulty for any 
arrangement the intention of which was to permit abortion only in circumstances where a 
severe malformation of the foetus was diagnosed. Indeed, the difficulty of accurately 
diagnosing abnormalities in utero could result in the abortion of a foetus which was in fact 
healthy. 

7.84 The chances of a child with some of the conditions considered surviving after birth vary 
according to the condition involved and the circumstances of each individual case. Therefore 
it would probably not be practical to have a category of "incompatibility with life", as the period 
of survival after birth can vary from nil to some hours, several days, weeks or even months. 
For example, with anencephaly, where the brain fails to develop, most infants die during 
delivery but some may survive for a matter of hours. With some of the conditions involving 
chromosomal defects many children die in the early months of life, but some may live for 
considerably longer, even into adulthood. 

7.85 Where gene defects are concerned, the hereditary nature of the conditions involved 
means that that chance of the condition being inherited by a carrier's children may be 
relatively high and there is a body of opinion which considers that termination should be 
available where pre-natal testing indicates the presence of the condition in the foetus. A 
contrary view is that abortion should not be permissible, even in such circumstances. 

7.86 The issues identified above would require detailed examination if abortion on grounds of 
foetal impairment were to be considered. While other countries have legislation permitting 
abortion in these circumstances, it would appear that they specify in general rather than 
specific terms what types of condition are covered. 

(d) Abortion for Economic or Social Reasons 

7.87 Under this option abortion would be permitted where certain specified criteria regarding a 
woman's social or family circumstances were met. 

7.88 The statistics and research indicate that the great majority of abortions carried out in 
Britain on Irish women are performed for social reasons. The nature of these reasons is 
discussed in Chapter 6, "The Social Context". 

7.89 In practical terms it would not be possible to put a provision of this type in place and at 
the same time to confine its application to only a small number of cases. Therefore it must be 
seen as putting in place a relatively liberal regime in relation to abortion. The experience of 
other countries indicates that because of the general way in which provisions of this type are 
expressed, they tend to enable women to obtain an abortion without undue difficulty. By their 
very nature such provisions are usually intended to have this effect. 

(e) Abortion on Request 

7.90 This option would permit abortion where a woman requested it. 
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7.91 Where an arrangement of this type exists in other countries it is usually subject to a 
gestational time limit and consultation or counselling requirements, (e.g. in Austria or 
Denmark, up to the twelfth week of pregnancy). However in effect no other constraint would 
be in place to prevent a woman obtaining an abortion. 

Discussion of Options 

7.92 The purpose of this chapter has been to set out a range of possible constitutional and 
legislative approaches for consideration. In doing this it draws on the work of the Constitution 
Review Group. Reference has also been made to possible problems of definition associated 
with the text of Article 40.3.3 of the Constitution and the ethical guidelines issued by the 
Medical Council. 

7.93 The discussion has identified advantages and disadvantages with each of the options. 
The question as to which, if any, of the approaches discussed in the foregoing is feasible and 
would find majority support is one for further debate. The Government is conscious that when 
these issues have previously been discussed publicly, prior to the 1983 and 1992 referenda, 
the debate became bitter and polarised, and it is anxious if possible to avoid a repetition of 
the type of debate which characterised those campaigns. It is hoped that by setting out the 
options in this Green Paper that the debate this time around will not be characterised with the 
previous acrimony. 

7.94 An underlying feature which arises in the context of further debate is that there are major 
differences between those who hold the view that the Constitution should contain a provision 
which has the effect of prohibiting abortion and those who consider that the Constitution is not 
the appropriate vehicle to address the complex issues involved. On the one hand, those 
seeking a prohibition consider that the Constitution is the appropriate means of ensuring that 
human life is protected from its earliest stages and that such a fundamental issue as the right 
to life is not left in the hands of the legislature. On the other, it can be argued that such an 
approach seeks to circumscribe unnecessarily the elected representatives of the people in the 
discharge of their functions as legislators. It is accepted however that widely different 
approaches exist in many countries as to the issues which are appropriate to parliamentary 
decision and which are referred to the people in referenda. 

7.95 An issue which will require further attention, if further constitutional change is under 
consideration, is what type of wording for an amendment will accurately provide what is 
intended and would have majority support. While a range of suggested wordings has been 
put forward for either additions to the current Article 40.3.3 or replacement of it, it is not 
considered that this Green Paper should attempt to weigh up the effects which any of these 
wordings, if adopted, would have. If further constitutional change is proposed, the merit or 
demerit of such a proposal depends exclusively on the wording suggested for such an 
amendment. Any amendment will have legal effects depending on its wording. Each and 
every possible legal effect of any amendment must be considered very carefully. It is also 
worth bearing in mind that the current article has been interpreted by the Supreme Court in a 
manner which many people would not have considered possible, when the wording for it was 
being debated in the early 1980s. For the people to judge wisely between arguments for and 
against an amendment of the Constitution, the debate must focus on the details of the 
amendment rather than its principle. 

7.96 The desire of many people to ensure that there can be no abortion in Ireland in any 
circumstances, while appearing at first sight to be simple to achieve, encounters difficulties 
when the medical issues are discussed. While there are considerable differences of opinion in 
the medical profession as to whether there are any circumstances, even very rare ones, 
where a pregnancy may have to be terminated so as to save a mother's life, the international 
scientific literature does note situations where elective termination was performed to protect 
the life of the mother. In 1992 the then Government took the approach that, if there is even a 
very slight chance that such a termination might be necessary, the Constitution should not 
prohibit it. 
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7.97 The Government is also conscious that the debate on the constitutional and legal issues 
which will take place arises against the background of very significant numbers of Irish 
women having abortions in England and Wales each year. It is firmly of the view that this 
issue must be addressed and that every effort must be made to offer women with crisis 
pregnancies realistic and practical options along the lines discussed in Chapter 6, so that they 
will feel that they have real alternatives to abortion. 
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Glossary of Medical Terms 

Amniocentesis - the sampling of amniotic fluid usually by percutaneous puncture under the 
guidance of ultrasound. It is performed early in the second trimester of pregnancy and may be 
used to screen mothers at high risk of producing an offspring with a congenital abnormality 
such as Down's Syndrome or Spina Bifida. 

Amniotic fluid - the contained within the amnion that surrounds the foetus in the womb and 
protects it from external pressure. 

Amniotic fluid embolism - the blockage of blood vessels by amniotic fluid in the maternal 
circulation. 

Anencephaly - a congenital abnormality where the roof of the skull is defective and the 
underlying cerebral hemispheres (brain tissue) are underdeveloped or absent. 

Aneurysm - a dilation of an artery due to weakness of the vessel wall and a gradual 
stretching by the pressure of the blood. 

Chemotherapy - the treatment of diseases by chemical substances. 

Chromosome - the bodies found in the nucleus of every cell in the body and which contain 
the genes (hereditary elements) which establish the characteristics of an individual. 

Circulatory system - the vessels that allow circulation of the blood. 

Cystic fibrosis - a severe genetic disorder characterised by abnormal mucous production 
and involve the lungs, pancreas and gastrointestinal tract. 

Cytotoxic drugs - cytotoxic means destructive to cells. In cancer cytotoxic drugs are given 
which the aim of curing the disease; however, drug-related toxicity may occur. 

Dissociative disorders - a defence mechanism where a group of mental processes are 
segregated from the rest of a person's mental activity so as to avoid emotional distress. 

Eclampsia - repeated convulsions arising in pregnancy, associated with pre-eclampsia which 
is hypertension, protein in the urine and/or oedema (collection of fluid in the intercellular 
tissues spaces of the body, resulting in swelling of the feet). 

Ectopic pregnancy - a pregnancy that occurs out of the usual place. 

Eisenmenger's syndrome - a form of congenital heart disease in which pulmonary 
hypertension is present from early life causing reversed shunting of blood in the heart. It 
accounts for approximately 7% of adult congenital heart disease. 

Embryo - the developing organism from the end of the second week after fertilisation to the 
end of the eight week. Before this period the embryo is known as a fertilised ovum (zygote) 
and afterwards a foetus. 

Fallopian tube - the uterine tubes which lead from the upper part of the uterus to the region 
of each ovary. 

Haematological system - the blood and blood forming system which includes the peripheral 
blood, the bone marrow and the lymph node system. 

Haemophilia - a genetically determined bleeding disorder due to a deficiency of a 
coagulation factor. 

Haemorrhage - escape of blood from the vessels which naturally contain it. 
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Hyperemesis gravidarum - a rare condition of pregnancy where there is severe vomiting 
and which may result in severe dehydration, electrolyte imbalances and liver damage. 

Hysterectomy - the surgical removal of the uterus. 

Ischaemic heart disease - insufficient blood supply to the heart due to obstruction or 
functional constriction of one or more of the coronary arteries. 

Laparoscopy - the use of an endoscope which permits examination of the interior of the 
abdomen by means of an endoscope. 

Laparotomy - a surgical incision involving the abdomen whereby the abdominal cavity is 
opened. 

Leukaemia - a disease where the number of white blood cells in the blood is permanently 
increased. 

Lymphoma - a tumour of the lymphoid tissue. 

Meningioma - a tumour arising from the meninges (membranes) enveloping neural tissue of 
the brain or spinal cord. 

Metabolic disorder - a disorder of the chemical processes that occur within a living 
organism. 

Myocarditis - inflammation of the muscle wall of the heart. 

Neonatal period - the time pertaining to the first month of life. 

Neoplasm - another word for tumour. 

Neural tube defect - a congenital abnormality resulting from defective development of part of 
the wall of the spinal canal or the vault of the skull. 

Neurosis - a group of psychological disorders which may be regarded as a quantitative 
exaggeration of normal reactions to events and situations however is distinguished from the 
psychoses by retention of insight, contact with the environment and sense of reality. 

Obsessional disorder - a situation where there is pathologically persistent or recurrent 
ideas, which may be emotionally generated and which can lead to irrational action. 

Ovum - the female reproductive cell. 

Psychosis - a term for serious mental disorders where there is loss of contact with reality and 
derangement of the personality. 

Puerperium - the period after childbirth which lasts until the mother's pelvic organs and 
tissues have returned to their normal condition. 

Pulmonary embolus - the blockage of the pulmonary artery or one of its branches by a clot 
and which may be associated with lung damage. 

Pulmonary hypertension - the increase in pulmonary artery pressure and in the pressure in 
the right side of the heart and the veins bringing blood to the heart which is often due to lung 
disease. There is increased resistance to the blood flow through the lungs. 

Radiotherapy - treatment by radium or other radioactive matter including x-rays. 

Rheumatic heart disease - cardiac disease involving cardiac valve abnormalities which may 
develop after rheumatic fever (an illness caused by streptococcal infection). 
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Appendix 1


Extracts from documents referred to in Terms of 

Reference of  Working Group on Green Paper on 


Abortion


Section 58 of the Offences against the Person Act, 1861 states: 

"Every woman, being with child, who, with intent to procure her own miscarriage, shall 
unlawfully administer to herself any poison or other noxious thing, or shall unlawfully use any 
instrument or other means whatsoever with the like intent, and whosoever, with intent to 
procure the miscarriage of any woman, whether she be or be not with child, shall unlawfully 
administer to her or cause to be taken by her any poison or other noxious thing, or shall 
unlawfully use any instrument or other means whatsoever with the like intent, shall be guilty of 
felony..." 

Section 59 of the Offences against the Person Act, 1861 states: 

"Whosoever shall unlawfully supply or procure any poison or other noxious thing, or any 
instrument or thing whatsoever, knowing that the same is intended to be unlawfully used or 
employed with intent to procure the miscarriage of any woman, whether she be or be not with 
child, shall be guilty of a misdemeanour..." 

Article 40. 3.3 of Bunreacht na hEireann states: 

"The State acknowledges the right to life of the unborn and, with due regard to the equal right 
to life of the mother, guarantees in its laws to respect, and, as far as practicable, by its laws to 
defend and vindicate that right." 

"This subsection shall not limit freedom to travel between the State and another state." 

"This subsection shall not limit freedom to obtain or make available, in the State, subject to 
such conditions as may be laid down by law, information relating to services lawfully available 
in another State." 

The proposed Twelfth Amendment of the Constitution rejected by the people in the 
Referendum of 25 November 1992 stated: 

"It shall be unlawful to terminate the life of an unborn unless such termination is necessary to 
save the life, as distinct from the health, of the mother where there is an illness or disorder of 
the mother giving rise to a real and substantial risk to her life, not being a risk of self-
destruction". 

Protocol No. 17 to the Maastricht Treaty on European Union signed in February 1992 
states: 

"THE HIGH CONTRACTING PARTIES 

HAVE AGREED upon the following provision, which shall be annexed to the Treaty on 
European Union and to the Treaties establishing the European Communities: 

Nothing in the Treaty on European Union, or in the Treaties establishing the 
European Communities, or in the Treaties or Acts modifying or 
supplementing those Treaties, shall affect the application in Ireland of Article 
40.3.3 of the Constitution of Ireland." 

and the Solemn Declaration of 1 May 1992 on that Protocol states: 
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"The High Contracting Parties to the Treaty on European Union signed at 
Maastricht on the seventh day of February 1992, 

Having considered the terms of Protocol No. 17 to the Treaty on European 
Union which is annexed to that Treaty and to the Treaties establishing the 
European Communities, 

Hereby give the following legal interpretation: 

That it was and is their intention that the Protocol shall not limit freedom to 
travel between Member States or, in accordance with conditions which may 
be laid down, in conformity with Community law, by Irish legislation, to obtain 
or make available in Ireland information relating to services lawfully available 
in Member States. 

At the same time the High Contracting Parties solemnly declare that, in the event of a future 
constitutional amendment in Ireland which concerns the subject matter of Article 40.3.3 of the 
Constitution of Ireland and which does not conflict with the intention of the High Contracting 
Parties hereinbefore expressed, they will, following the entry into force of the Treaty on 
European Union, be favourably disposed to amending the said Protocol so as to extend its 
application to such constitutional amendment if Ireland so requests." 

- 79 -



DEPARTMENT OF THE TAOISEACH – GREEN PAPER ON ABORTION 

Appendix 2


Statistics on Irish Women who have had Abortions in England and 

Wales


1. There is evidence that Irish women have for many years travelled abroad for abortions. 
However with the introduction in England and Wales of the Abortion Act, 1967, Irish women 
have been travelling there in increasing numbers. From 1970 to 1997 almost 89,000 women 
who had abortions in England and Wales gave Irish addresses. However it is often 
speculated that the real figure may be higher insofar as some Irish women may give British 
addresses for reasons of confidentiality. 

2. Table 1 shows the abortion rate in England and Wales for Irish women normally resident in 
the Republic of Ireland per 1000 women aged 15-44 in 1971, 1979, 1981 and 1991 onwards. 
(The abortion rate is calculated in this table as the number of abortions per 1,000 women 
aged between 15-44). 

Table 1 

Year Number Female Population 
15-44 

Abortion Rate 

1971 578 545,953 1 
1979 2,804 675,085 4.1 
1981 3,603 705,926 5.1 
1991 4,154 791,800 5.2 
1992 4,254 783,700 5.4 
1993 4,402 787,600 5.6 
1994 4,590 792,200 5.8 
1995 4,532 805,200 5.6 
1996 4,894 822,586 5.9 
1997 5,336 836,200* 6.4 
1998 5,892 850,500* 6.9 

* Estimated 

From Table 1 it is clear that the number of abortions performed on Irish women is steadily 
increasing (with an increase of 9% in 1997 compared to 1996). The abortion rate has 
increased from 5.2 in 1981 to 6.4 in 1997. 

3. The Office for National Statistics in England and Wales compiles statistics on the number 
of Irish women who have abortions in England and Wales each year. While total figures are 
available for 1997 and 1998, the latest year for which detailed information is available is 1996. 

4. The Abortion Act, 1967, permits the termination of pregnancy on one or more of the 
following grounds: 

A. the continuance of the pregnancy would involve risk to the life of the pregnant woman 
greater than if the pregnancy was terminated; 

B. the termination is necessary to prevent grave permanent injury to the physical or mental 
health of the pregnant woman; 

C. the continuance of the pregnancy would involve risk, greater than if the pregnancy were 
terminated, of injury to the physical or mental health of the pregnant woman; 

- 80 -



DEPARTMENT OF THE TAOISEACH – GREEN PAPER ON ABORTION 

D. the continuance of the pregnancy would involve risk, greater than if the pregnancy were 
terminated, of injury to the physical or mental health of any existing child(ren) of the family of 
the pregnant woman; 

E. there is a substantial risk that if a child were born it would suffer from such physical or 
mental abnormalities as to be seriously handicapped 

or in emergency, certified by the operating practitioner as immediately necessary 

F. to save the life of the pregnant woman; or 

G. to prevent grave permanent injury to the physical or mental health of the pregnant woman. 

Statutory grounds A, B and E are without time limit, but there is a time limit of 24 weeks for 
abortions under statutory grounds C and D. 

5. As with all abortions performed in England and Wales the vast majority of abortions 
obtained by Irish women are carried out on Grounds C and D (99.7%). A very small number 
are performed under Grounds A + B (0.1%). 80% of Irish women seeking abortions have their 
pregnancy terminated by 12 weeks' gestation. 67% of women have not had a previous 
live/still birth. 15% have had at least one previous live/still birth with 18% of women recorded 
as having had two or more previous live or still births. 

6. Table 2 provides a breakdown by age and marital status of Irish women who had abortions 
in 1996. 

Table 2 

All 
Ages 

Under 
16 

16-19 20-24 25-29 30-34 35-39 40-44 45 & 
over 

N/K 

All Legal 
Abortions 

4,894 28 738 1,871 1,107 608 351 171 19 1 

Single 3,906 28 706 1,777 928 342 88 32 4 1 
Married 559 - 4 24 102 149 170 101 9 -
Separated 201 - 1 12 43 76 47 20 2 -
Divorced 25 - - - 3 7 10 4 1 -
Widowed 18 - - - 1 5 7 5 - -
Not 
Stated/Known 

185 - 27 58 30 29 29 9 3 -

As can be seen from Table 2, 80% of women who have abortions are single. Most of these 
women are in their twenties. Twenty-three per cent of women are aged thirty or more and 4% 
are aged over 40. 
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Appendix 3 

The Law Relating to Abortion in Selected Other 

Jurisdictions


The law relating to abortion in a number of other jurisdictions is briefly described in this 
Appendix (1). The jurisdictions chosen are those with which Ireland may be said to have a 
particular association or affinity of a cultural, historical, political or social kind. First, the law in 
the other Member States of the European Union is outlined and the grounds on which 
abortion is permitted in these jurisdictions is presented in tabulated form for the purpose of 
comparison. Then, the law in the common law jurisdictions of Australia, Canada, New 
Zealand and the United States of America is reviewed. Finally, brief mention is made of the 
law in Malta. 

Only the formal legal position is described here. No account is taken of how the law operates 
in practice. 

The European Union 

Austria 

Abortion was decriminalised in Austria in 1974. An abortion is available on request during the 
first twelve weeks after a medical consultation. After the first twelve weeks, an abortion is 
permitted only when necessary to preserve the pregnant woman's physical or mental health, 
in case of foetal impairment or if the pregnant woman is under fourteen years of age. An 
abortion must be performed by a doctor with the pregnant woman's consent. 

The 1974 legislation was contested on the grounds that it violated provisions protecting life 
under the Austrian Constitution. However, the Austrian Constitutional Court dismissed the 
complaint on the grounds that the provisions protecting life do not apply to the foetus. 

Belgium 

The abortion laws were liberalised in Belgium in 1990. Abortion is permitted in the first 
trimester when a woman who is "in a state of distress as a result of her situation" requests a 
doctor to terminate her pregnancy. The woman is the sole judge of whether she is in distress. 
The doctor must inform the woman of the risks attached to the procedure and of the 
alternatives to abortion. The doctor must also be convinced of the pregnant woman's 
determination to terminate her pregnancy. 

After the first trimester, abortion is legal only if two doctors agree that the woman's health is in 
danger or if the foetus is believed to be seriously impaired. 

All abortions must be performed by a doctor under good medical conditions in an 
establishment that is able to provide the woman seeking the abortion with relevant 
information. After counselling, the woman must be given six days to reach a decision. She 
must certify in writing, on the date of the procedure, that she is determined to terminate her 
pregnancy. 

Denmark 

The 1973 legislation which regulates abortion provides that a woman domiciled in Denmark is 
entitled to abortion on demand during the first twelve weeks of pregnancy after the 
submission of an application for abortion and after being informed of the risks involved and of 
alternatives to abortion. 
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After the first twelve weeks, abortion is available without special authorisation only when 
necessary to avert a risk to her life or of serious deterioration to her physical or mental health, 
and this risk is based solely or principally on circumstances of a medical character. It is also 
available when authorised by a committee, composed of a social worker and two doctors. The 
committee may grant such authorisation when pregnancy, childbirth or child care entails a risk 
of deterioration of the woman's health on account of an existing or potential physical or 
mental illness or infirmity or as a consequence of the conditions under which she is living; 
when the pregnancy resulted from a criminal act; when foetal impairment is suspected; if the 
woman is incapable of giving proper care to the child; or if it can be assumed that pregnancy, 
childbirth or care of a child constitute a serious burden to the woman, which cannot otherwise 
be averted. 

Abortion must be performed by a doctor in a state or communal hospital or in a clinic attached 
to a hospital. 

Finland 

The 1970 Abortion Act permits abortion at the request of the pregnant woman, on the written 
recommendation of two doctors, in the following circumstances: if the pregnancy or delivery 
would endanger her life or health on account of a disease, physical defect or weakness in the 
woman; if delivery and care of the child would place a strain on her, given her living 
conditions; if the pregnancy is the result of an act committed in gross violation of the woman's 
freedom of action; or if, due to disease or mental disturbance, the parents are unable to care 
for the child. When the pregnancy is the result of rape, an abortion can only be performed on 
this ground if legal action in respect of the crime has been taken or if clear evidence of the 
crime has been obtained by police inquiry. 

An abortion is also permitted if the woman is under seventeen or over forty years of age or 
already has four children. In such cases, the recommendation of the doctor performing the 
procedure is sufficient to approve the abortion. 

The law also permits an abortion where there is reason to believe that the foetus will be 
seriously impaired. In such cases, the abortion must be authorised by the State Medical 
Board. 

Under amending legislation of 1978, an abortion must in general be performed during the first 
trimester, except where a disease or physical defect in the woman might endanger her health. 
However, it is permitted up to the twentieth week if the woman is under 17 years of age or 
where there are other special reasons. "Special reasons" may include the economic and 
social circumstances of the woman. Moreover, further legislation of 1985 permits abortion up 
to the twenty-fourth week if amniocentesis or ultrasonic examination has established that the 
foetus is seriously impaired. 

An abortion must be performed by a licensed doctor in a hospital approved by the State 
Medical Board. The woman herself should apply for the procedure. Information on the risks of 
the procedure is to be provided prior to the termination and information on contraception is to 
be given to the woman after the procedure has taken place. 

France 

Legislation enacted in 1975 liberalised abortion laws in France. This legislation, as 
subsequently amended, provides that abortion is considered lawful if the termination is 
performed before the end of the tenth week of pregnancy by a doctor in an approved hospital. 
A woman who is "in a situation of distress" may request an abortion from her doctor who must 
inform her about the risks involved and provide her with a guide to family rights and 
assistance should she decide not to terminate the pregnancy. The woman must consult with a 
social worker or family counsellor about the termination, and if she still wishes to have an 
abortion, she must renew her request in writing, not sooner than one week from the time of 
the first request. She should also be informed about the prevention of pregnancy and 
alternatives to abortion. 
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If the pregnancy poses a grave danger to the woman's health or there is a strong possibility 
that the foetus may be severely impaired, abortion is permitted at any time during pregnancy, 
provided two doctors certify, after an examination, that the health of the mother or foetus is at 
risk. 

Germany 

Abortion legislation passed by the German Parliament in 1992 to deal with the new post-
unification régime was submitted to the Federal Constitutional Court to examine its 
compatibility with the Basic Law and to decide if the counselling provided for in the legislation 
offered adequate protection to the foetus. In a decision of 28 May 1993, the Court ruled that 
the proposed new abortion law was unconstitutional because it did not protect the life of the 
unborn. It held that an abortion may be performed only in exceptional circumstances and the 
compulsory counselling must be an active effort to dissuade the woman from terminating her 
pregnancy. 

The German Parliament subsequently enacted the Pregnant Women's and Family Aid 
(Amendment) Act 1995 which inserts new sections on abortion into the Penal Code. The 
Code retains the principle that abortion should, as a general rule, be regarded as a criminal 
offence. The legislation re-enacts a provision from an earlier 1976 Act which permits abortion 
on medical grounds and on grounds of crime. The medical grounds apply if the termination of 
the pregnancy is necessary to save the life of a woman or to avert a danger of serious 
physical or mental damage to the pregnant woman, taking into account her current and future 
life conditions. There is no time limit in respect of these grounds. The grounds based on crime 
apply if there are serious grounds for the assumption that the pregnancy is the consequence 
of a sexual assault (sexual abuse of children, rape, sexual coercion, or sexual abuse of 
helpless people). These grounds are only available within twelve weeks of conception. 
Counselling is not mandatory in these circumstances but the doctor performing the abortion 
must inform the woman of the medical implications of the procedure and discuss her decision 
with her. The doctor must also receive a certificate from another doctor stating that these 
grounds exist. 

The Code further provides that an abortion performed by a doctor with the consent of the 
pregnant woman within the first twelve weeks after conception will not be punished, provided 
the pregnant woman receives anti-abortion counselling from someone other than the doctor 
performing the procedure at least three days prior to the operation and provides a certificate 
to this effect to the doctor. This counselling must encourage the woman to continue her 
pregnancy. She must be told that the unborn has a right to life at all stages of pregnancy and 
that the law may only regard abortion as acceptable if the continuation of the pregnancy 
would be an extraordinary burden exceeding that which can reasonably be expected of her. 
The Pregnancy Conflict Act 1995 sets out in more detail the rules governing counselling of 
pregnant women seeking abortions. 

The legislation does not provide for abortion on eugenic grounds. However, in its decision of 
28 May 1993, the Federal Constitutional Court held that abortion could only be regarded as 
lawful if necessary to protect the life or health of the pregnant woman, or where there exist 
other serious reasons justifying the termination of the pregnancy, and it indicated that one 
such reason could be that there were eugenic grounds justifying the termination. 

Nor does the legislation provide for abortion on economic or social grounds but, in its decision 
of 28 May 1993, the Federal Constitutional Court held that, if the existence of a social 
indication could be satisfactorily proved, abortion on this ground could be regarded as lawful. 

Greece 

Abortion is regulated by legislation of 1978 and 1986. It is available on request during the first 
twelve weeks. In cases where the pregnancy is the result of a criminal act such as rape, 
incest or the seduction of a minor under fifteen years of age, it is permitted during the first 
nineteen weeks. Where there is indication of serious foetal abnormality, it is allowed if the 
pregnancy has not exceeded twenty-four weeks. It is also allowed when necessary to avert 
an otherwise unavoidable danger to the life of the pregnant woman or a serious danger to her 
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physical or mental health. In such cases, the necessity of the abortion must be certified by a 
specialist medical doctor. 

The abortion must be carried out in a hospital by competent doctors. 

Italy 

Legislation liberalising abortion law was enacted in Italy in 1978. This law provides that 
abortion is legal in the first ninety days of the pregnancy when the continuation of the 
pregnancy, childbirth or motherhood would seriously endanger the physical or mental health 
of the woman, taking into account her state of health, her economic, social or family situation, 
the circumstances under which conception occurred or the likelihood that the child would be 
born with abnormalities or malformations. A woman who wishes to have her pregnancy 
terminated on any of these grounds must apply to a doctor, who, after a medical examination, 
must inform her of possible alternatives and of the availability of social welfare benefits. The 
woman herself attests to her situation, and if she persists with the request to terminate her 
pregnancy, the doctor must issue a certificate, signed by himself and by the woman, attesting 
to her pregnancy and her request. Following a reflection period of seven days, the woman 
may present herself with the certificate to an authorised medical facility to obtain the abortion. 
The reflection period is not required in urgent cases such as those involving a threat to the 
woman's life. 

After the first trimester, abortion is permitted only to save the woman's life or to preserve her 
physical or mental health. 

An abortion must be performed in a public hospital or authorised private facility. 

Luxembourg 

Abortion was liberalised in Luxembourg in 1978 by an amendment to the Penal Code. 

Abortion is permitted during the first twelve weeks when the continuation of the pregnancy is 
likely to endanger the physical or mental health of the pregnant woman; when there is a 
strong likelihood that the child will be born with a serious disease, serious malformation or 
considerable mental defects; when the pregnancy resulted from rape; and when the living 
conditions that may result from the birth of the child are likely to endanger the physical or 
mental health of the pregnant woman. 

The woman is required to consult a gynaecologist or an obstetrician and to give her consent 
in writing to the abortion, except where her life is in danger, she is a minor or she is not able 
to manifest her will. In these cases, an hoc legal representative is required to give consent. 
Additional requirements are a one-week waiting period in order to allow the pregnant woman 
to reflect on her decision and a doctor's certificate concerning the existence of circumstances 
under which abortion is permitted. Certification by a doctor other than the one performing the 
abortion is required. 

After the first twelve weeks, abortion is permitted only on therapeutic grounds or when the 
child may be born with a serious malformation or mental defects. In such cases, two doctors 
are required to attest that a serious threat exists to the woman or the child. 

An abortion must be performed in a hospital or other approved facility. 

The Netherlands 

The Termination of Pregnancy Act 1981 repealed the nineteenth century statutes that 
severely restricted abortion. It permits abortion on request up to thirteen weeks of pregnancy. 
The Act does not identify indications for abortion because it is deemed impossible to provide 
strict criteria. Abortion is allowed after thirteen weeks if the pregnant woman attests to a state 
of distress. The Act only applies however to termination of pregnancy if the foetus is not 
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viable. Termination of pregnancy in the case of an independently viable foetus is a criminal 
offence. 

Except in case of emergency, a five-day waiting period between the initial consultation and 
the termination of the pregnancy is required, during which the woman must be counselled on 
alternative means of coping with her pregnancy. If the woman decides to proceed with the 
termination, she must be provided with after-care services that include methods of preventing 
unwanted pregnancy. The five-day waiting period may be waived if the woman's life is 
threatened. 

An abortion must be performed in a licensed hospital or clinic. 

Portugal 

The Portuguese law on abortion was liberalised in 1984. Abortion is permitted during the first 
trimester if there are significant indications that the pregnancy resulted from rape or incest, or 
if it would avert a risk of death or serious damage to the physical or mental health of the 
woman. If there are substantial grounds for believing that the child would be born with a 
serious or incurable disease or malformation, abortion is permitted during the first sixteen 
weeks. Abortion is permitted at any time if it is the only means of eliminating a risk of death or 
serious permanent damage to the physical or mental health of the pregnant woman. 

Prior to the abortion, a doctor other than the one performing the procedure must sign a 
medical certificate attesting to the existence of the circumstances that render an abortion 
permissible. The abortion must be performed with the consent of the pregnant woman who 
must sign a document to this effect not less than three days prior to the date of the procedure. 
In case of emergency, if it is imperative that the abortion be performed immediately to save 
the life of the mother or to avert a serious threat to her life or lasting damage to her physical 
or mental health, the prescribed time-limit may be waived, as well as the required consent of 
the woman if she is unable to express her consent and it may reasonably be assumed that 
she would normally have granted it. 

In January 1998 the Portuguese Parliament voted in favour of liberalising the law on abortion 
so as to permit unrestricted access to abortion up to ten weeks. However, because of the 
importance and sensitivity of the matter, the political parties agreed to put it to a referendum. 
In the referendum on 28 June 1998, the people voted, by a narrow majority, against such a 
change in the law. 

Spain 

New abortion legislation was adopted in Spain in 1985. Abortion is permitted by or under the 
direction of a doctor provided that the woman gives her express consent to the procedure and 
one of the conditions provided for in the legislation is fulfilled. Abortion is permitted where it is 
necessary to avert a serious risk to the physical or mental health of the pregnant woman, in 
accordance with an opinion expressed prior to the abortion by a doctor, other than the one 
performing the abortion or under whose direction the abortion is to be performed, who holds 
an appropriate specialist qualification. It is permitted during the first trimester if the pregnancy 
is the result of rape, provided that the rape has been reported to the police. Where the foetus, 
if carried to term, would suffer from severe physical or mental defects, an abortion may be 
performed within the first twenty-two weeks provided that the medical opinion, communicated 
prior to the abortion, was expressed by two specialists of an approved public or private health 
centre, neither of whom is the doctor performing the abortion or under whose direction the 
abortion is to be performed. In the case of an emergency involving a risk to the life of the 
pregnant woman an abortion may be performed without the expressed opinion of a physician 
and without the consent of the woman. 

In 1991, the Supreme Court of Spain sanctioned abortion for the first time on social grounds. 
There have subsequently been several unsuccessful attempts to adopt legislation on these 
grounds. 

Abortion must be performed in an approved public or private health centre. 
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Sweden 

Abortion is regulated in Sweden by a law of 1974. This law permits the termination of 
pregnancy on request up to the eighteenth week of pregnancy, provided that the procedure 
will not seriously endanger the woman's life or health. For pregnancies between twelve and 
eighteen weeks, the pregnant woman is required to discuss the abortion with a social worker. 

Abortion after eighteen weeks of pregnancy is legal only if the National Board of Health and 
Welfare authorises the procedure on substantive grounds. A threat to the life or health of the 
mother or eugenic, juridical, socio-economic and other grounds may justify the authorisation 
of an abortion if they can be determined on substantive grounds. In cases of emergency, a 
doctor may perform the abortion without authorisation. However, the authorisation may not be 
granted if there are grounds for assuming that the foetus is viable. 

Except in emergency, abortion must be performed in a general hospital or other health-care 
establishment approved by the National Board of Health and Welfare. 

United Kingdom 

(i) Great Britain 

Abortion is regulated in England, Scotland and Wales by the Abortion Act 1967, as amended 
by the Human Fertilisation and Embryology Act 1990. Abortion with the woman's consent is 
allowed if two doctors certify that a ground for abortion exists. Where the continuance of the 
pregnancy would involve a risk to the life of the woman, greater than if the pregnancy were 
terminated, abortion is permitted without any time limit. It is also permitted where the 
pregnancy has not exceeded twenty-four weeks and the continuance of the pregnancy would 
involve a risk, greater than if the pregnancy were terminated, of injury to the physical or 
mental health of the pregnant woman or any existing child of her family. In assessing the risk 
to the health of the woman and her existing children, doctors may take into account the 
woman's "actual or reasonably foreseeable environment." Furthermore, if there is a 
substantial risk that, if the child is born, it will suffer from such physical or mental 
abnormalities as to be seriously handicapped, abortion is permissible within the first twenty-
four weeks. 

Except in cases of emergency, an abortion must be obtained in National Health Service 
hospitals or in approved institutions operating as private abortion clinics. 

(ii) Northern Ireland 

The British Abortion Act 1967 does not apply to Northern Ireland. Under sections 58 and 59 of 
the Offences Against the Person Act 1861, it is an offence unlawfully to procure a 
miscarriage, punishable by a maximum sentence of life imprisonment. However, on the basis 
of a 1930s court decision, R v Bourne (2), abortion is regarded as permissible in order to avoid 
serious harm to the mother's physical or mental health. 

In recent years, cases relating to the interpretation of sections 58 and 59 of the Offences 
Against the Person Act 1861 have come before the Northern Irish Courts. The 1993 case of 
Re K (3) concerned a fourteen year old minor who was a ward of court. The Northern Health 
and Social Services Board sought an order permitting a termination of the pregnancy on the 
basis of the minor's statements that she would commit suicide if the pregnancy was not 
terminated. Having heard medical evidence that "...to allow the pregnancy to continue to full 
term would result in her being a physical and mental wreck", the judge found that a 
termination in such circumstances would be lawful. 
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In the 1994 case of Re A.M.N.H. (4), the pregnant woman was severely mentally handicapped 
and a ward of court. There was medical evidence that the continuation of the pregnancy 
would adversely affect the woman's mental health. The judge held that abortion is lawful 
where the continuation of the pregnancy would adversely affect the mental or physical health 
of the mother. However, he said that the adverse effects must be real and serious. He found 
in the case that the termination of the woman's pregnancy would be lawful. 

The 1995 case of Re S.J.B. (5) involved a seventeen-year-old severely handicapped girl who 
was made a ward of court. On the basis of medical evidence presented to the court, the judge 
held that a termination of the pregnancy would be lawful. 

The case of Re C.H. (6) ,also decided in 1995, concerned a sixteen year old girl who was a 
ward of court. She stated that she wished to have her pregnancy terminated and threatened 
to commit suicide if she was forced to continue with her pregnancy. On the basis of medical 
evidence, the judge held that it would be lawful for the pregnancy to be terminated. 

In Northern Ireland, the decision to terminate a pregnancy is based on professional 
judgement following consultation with two doctors and with the informed consent of the 
woman. No clear time-limit is laid down by the law. 
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Main Legal Grounds for the Termination of Pregnancy
in Other EU Member States: Comparative Table 

To save To 
preserve 
physical 

To 
preserve 
mental 

Rape or
incest 

Foetal Economic Available 
the life impairment or Social on 

request
(no
specific
ground 
required) 

of the reasons 
woman health health 

Austria Yes Yes Yes No (1) Yes No (1) Yes, 
during 
first 
trimester 

Belgium Yes Yes Yes Yes, 
during 
first 
trimester 
(2) 

Yes Yes, during 
first 
trimester(2) 

No 

Denmark Yes Yes Yes Yes Yes Yes Yes, 
during 
first 
trimester 

Finland Yes Yes Yes Yes (3) Yes, up to
24 weeks 

Yes, up to
20 weeks 

No 

France Yes Yes Yes Yes, up to
10 weeks 

Yes Yes, up to
10 weeks 
provided
the woman 
is "in a 
situation of 
distress" 

No (4) 

Germany Yes Yes Yes Yes, 
during 
first 

Yes No No 

trimester 
Greece Yes Yes Yes Yes, up to

19 weeks 
Yes, up to
24 weeks 

No Yes, 
during 
first 
trimester 

Italy Yes Yes Yes Yes, 
during 
first 

Yes No (5) No 

trimester 
Luxembourg Yes Yes Yes Yes, 

during 
first 

Yes No No 

trimester 
Netherlands 
(6) 

Yes Yes Yes Yes Yes Yes Yes, up
to 13 
weeks 

Portugal Yes Yes Yes Yes, 
during 
first 

Yes, up to
16 weeks 

No No 

trimester 
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Spain Yes Yes 

Sweden Yes Yes 

United 
Kingdom 
( i ) Great
Britain 

( ii ) Northern
Ireland 

Yes Yes, up
to 24 
weeks 

Yes 
Yes 

Yes Yes, 
during 
first 
trimester 

Yes, up to
22 weeks 

Unclear No 

Yes Yes Yes Yes Yes, up
to 18 
weeks (8) 

Yes, up
to 24 
weeks 

Yes 

No 

No 

Yes, up to
24 weeks 

No 

Yes, up to
24 weeks 

No 

No 

No 

REFERENCES 

1. 	 Not a specific ground. However, since abortion is available on request during the first 
trimester, it is permitted in these circumstances during that period. 

2. 	 Provided the pregnant woman is "in a state of distress as a result of her situation". 

3. 	 Under Finnish law, where the pregnancy is the result of rape, an abortion may only be 
performed if legal action in respect of the crime has been taken or if clear evidence of 
the crime has been obtained by police inquiry. 

4. 	 An abortion may be performed during the first ten weeks at the woman's request if 
she is in a situation of distress. 

5. 	 Not a specific ground. However, during the first ninety days, the economic and social 
situation of the pregnant woman may be taken into account in determining whether 
the continuation of the pregnancy or childbirth would seriously endanger her physical 
or mental health. 

6. 	 The Dutch legislation regulating abortion does not identify indications for abortion 
because it is deemed impossible to provide strict criteria. If the woman attests to a 
state of distress, abortion is allowed after thirteen weeks in a hospital or in an 
approved clinic. 

7. 	 In January 1998 the Portuguese Parliament voted in favour of liberalising the law on 
abortion so as to permit unrestricted access to abortion up to ten weeks. However, 
because of the importance and sensitivity of the matter, the political parties agreed to 
put it to a referendum. In the Referendum on 28 June 1998, the people voted, by a 
narrow majority, against such a change in the law. 

8. 	 If the pregnancy is between twelve and eighteen weeks, the pregnant woman is 
required to discuss the intended abortion with a social worker. However, statistics 
show that 95% of abortions are carried out in the first trimester. 
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Other Jurisdictions 

Australia 
Restrictions on abortion vary by state and territory in Australia. In Victoria, the Australian 
Capital Territory and New South Wales, abortion comes under common law, while in the other 
states it is regulated under the Criminal Code. Only the laws of South Australia and the 
Northern Territory define lawful abortion. In other states and territories, the grounds are 
derived from judicial interpretations. 

All states permit abortion to save the life of the pregnant woman. All states except Tasmania 
and Western Australia permit abortion on physical and mental health grounds, although there 
is proposed legislation in Western Australia to liberalise the abortion laws there. In 
Queensland, abortion is permitted only when necessary to preserve the life of the pregnant 
woman but the courts there apply the English case of R v. Bourne in the acquittal of 
defendants, indirectly permitting abortion on the grounds of preserving the woman's physical 
and mental health. 

In the Capital Territory and New South Wales, abortion is permitted to preserve the physical 
and mental health of the pregnant woman, where social and economic stresses may be taken 
into account in the determination of risk to physical and mental health. Interpretation of the 
law in these states would also allow eugenic and juridical grounds. South Australia permits 
abortion to preserve the physical and mental health of the pregnant woman or if the foetus 
has the possibility of being seriously handicapped. The law also takes account of the 
pregnant woman's actual or reasonably foreseeable environment. 

The Northern Territory permits abortion on eugenic grounds as well as on broad health 
grounds. In Victoria, the law permits abortion on broad physical and mental health grounds, 
and the courts there have invoked the Bourne case to give health grounds a very liberal 
interpretation. No state has made specific provision for cases where pregnancy results from 
rape or incest. 

Specifications as to whether a doctor has to perform the abortion and the maximum period of 
pregnancy allowed for abortion also vary from one state to another. Authorisation by two 
doctors is required in South Australia and the Northern Territory. South Australia allows 
abortion up to twenty-eight weeks of pregnancy. In the Northern Territory, abortions may be 
performed up to the twenty-third week of pregnancy in emergencies, but only up to fourteen 
weeks if the treatment is not immediately necessary. In South Australia and the Capital 
Territory, the abortion must be performed in a prescribed hospital. Other states have no legal 
requirements as to where abortions are to be performed. 

Canada 

Abortion has been regulated at federal level under the Criminal Code. A law of 1969 (Section 
287 of the Criminal Code) legalised abortion in certain circumstances by exempting doctors 
from criminal liability if a hospital abortion committee was prepared to sign a statement to the 
effect the continuation of the pregnancy would or would be likely to endanger the pregnant 
woman's life or health. 

This law was challenged in the courts and, in 1988, the Canadian Supreme Court held that 
Section 287 of the Criminal Code infringed the right to life, liberty and security of the person 
and the right not to be deprived thereof except in accordance with the principles of 
fundamental justice, as guaranteed by Section 7 of the Canadian Charter of Rights and 
Freedoms (7) . In his judgement, the Chief Justice stated that forcing a woman by threat of 
criminal sanction to carry a foetus to term unless she meets certain criteria unrelated to her 
own priorities and aspirations, is a profound interference with a woman's body and thus a 
violation of her security of person. 
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As a result of this court decision, there is no law as such regulating abortion. Attempts by 
Parliament to enact a replacement law have been unsuccessful. 

Malta 

Abortion is prohibited in all circumstances in Malta. 

New Zealand 

The Crimes Act 1961 was amended in 1977 and 1978 to provide a clearer definition of the 
grounds for legal abortion. Sections 182 - 187A of the Crimes Act permit abortion during the 
first twenty weeks of pregnancy on medical grounds if the pregnancy imposes serious danger 
to the life or to the physical or mental health of the woman, if there is a substantial risk that 
the child, if born, would be so physically or mentally abnormal as to be seriously handicapped, 
or if the pregnant woman is mentally "subnormal." In addition, the fact that the woman is near 
the beginning or the end of the usual child-bearing years or that there are reasonable grounds 
for believing that the pregnancy is a result of rape, while not in themselves grounds, may be 
taken into account in determining whether the continuance of the pregnancy would result in 
serious danger to the woman's life or to her physical or mental health. 

After twenty weeks, abortion is permitted only when necessary to save the life of the woman 
or to prevent serious permanent injury to her physical or mental health. 

The first medical contact for a woman wishing to have an abortion is her own doctor. If the 
woman's own doctor considers that an abortion may be permitted under the legal criteria, the 
doctor refers the case to an operating surgeon for authorisation by two certifying consultants, 
one of whom must be an obstetrician or gynaecologist. 

An abortion may only be performed in an institution licensed under the Contraception, 
Sterilisation and Abortion Act 1977. A woman must receive counselling from a trained 
counsellor before the abortion is performed.  

Switzerland 

The Swiss Penal Code prohibits abortion except for therapeutic termination of pregnancy on 
medical grounds. Under Article 120 of the Code, a pregnancy may be terminated by a 
licensed physician, with the woman's written consent, in order to avoid a danger to her life or 
a serious danger of severe or lasting injury to her health which may not be otherwise avoided. 
If the pregnant woman is incapable of giving consent, consent must be given by her legal 
representative. Except in case of emergency, the physician carrying out the abortion must 
obtain the written approval of a second physician who is familiar with the woman's condition 
and who is designated by the authorities in the canton where the woman resides or where the 
abortion is to be performed. In cases of emergency, the approval of a second physician is not 
required, but the cantonal authorities must be notified of the abortion within twenty-four hours. 
In 1981, two laws were passed obliging cantons to introduce counselling services for 
pregnant women and requiring health insurance to reimburse the cost of legal abortion. 
New legislation is under consideration which would decriminalise abortion during the first 
twelve weeks of pregnancy. 
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United States of America 

In 1973, the Federal Supreme Court legalised abortion throughout the United States in the 
case of Roe v. Wade (8) . The Court held that, in the first trimester, the woman's decision to 
have an abortion should be exclusively between herself and her doctor but that in the second 
trimester, individual states could regulate abortion in order to preserve and protect the 
woman's health. In the third trimester or after foetal viability, the states could prohibit abortion 
except where it was necessary to preserve the life or health of the woman. The Court held 
that a foetus was not per se a person and was therefore not entitled to protection guaranteed 
by the United States Constitution until it reached the point of viability. 

In recent years, both the U.S. Supreme Court and the Congress have begun to allow greater 
restrictions on abortion. Individual states now have more latitude to impose restrictions on 
abortion as a result of a number of Supreme Court rulings which have weakened the trimester 
framework set out in Roe v. Wade. In the case of Planned Parenthood of Southeastern 
Pennsylvania v. Casey (9) , the Supreme Court established that states can restrict pre-viability 
abortions, including those in the first trimester, in ways that are not medically necessary, if it 
does not "unduly burden" a woman's right to choose. "Undue burden" was defined as a 
substantial obstacle in the path of a woman seeking an abortion before the foetus attains 
viability. Applying the "undue burden" standard in the Casey, the Supreme Court upheld 
provisions of the Pennsylvania abortion law that required a woman to delay an abortion for 
twenty-four hours after hearing a state presentation on adoption and child-support 
alternatives, and that required teenagers to obtain the consent of one parent or the approval 
of a judge before obtaining an abortion. However, a requirement that the woman's husband 
be notified was found to be an "undue burden" on a married woman's right to obtain an 
abortion. 

Abortion restrictions now vary from state to state. Many states have laws that prevent a minor 
from obtaining an abortion without parental consent or notice. States have also introduced 
abortion-specific "informed" consent laws requiring the pregnant woman seeking an abortion 
to receive information on foetal development, pre-natal care and adoption. Some states have 
introduced mandatory waiting periods. 
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Appendix 4


Submissions received


The Working Group received approximately 10,000 submissions from interested parties up to 
31 March, 1998, the closing date for receipt of submissions. 

The following organisations and groups made submissions: 

Adelaide Hospital Society;


Aghada Prayer Group;


Alliance for Choice;


Association of Irish Humanists;


Association of General Practitioners;


Ballina Friends of Medjugorje;


Banúlacht;


Birth Control Trust, London; 


Cabhair Interdenominational Women's Group;


Callan Enterprise Group;


Catholics for a Free Choice, Washington DC;


Catholic Nurses Guild of Ireland;


Cherish;


Children's Protection Society;


Christian Centrist Party;


Christian Family Association;


Christian Family Movement;


Christian Solidarity Party;


Church of Ireland;


Council of Social Concern;


Council for the Status of the Family;


Democratic Left;


Doctors for Life;


Doctors for a Woman's Choice on Abortion;


Dominican House of Studies;


Dublin Abortion Rights Group;
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Family Life Centre (Billings);


Family Prayer Movement;


Family Solidarity;


Feminists for Life Ireland;


Feminist Legal Action Group;


Fianna Fáil Party - Dublin South East Constituency;


Friends of the Gospel of Life;


Galway for Life;


Human Life Concern;


Human Life International (Ireland);


Interact;


Irish College of General Practitioners;


Irish Congress of Trade Unions;


Irish Council for Civil Liberties;


Irish Episcopal Conference;


Irish Family League;


Irish Family Planning Association;


Irish Nurses' Organisation;


Irish Women's Abortion Support Group;


Islamic Cultural Centre;


Knights of St. Columbanus;


Labour Women's National Council;


Laois Prolife;


Legion of Mary - Various Branches


Life Ireland;


Life Pregnancy Care Service, Cork;


Life Pregnancy Centre, Donegal;


Marian Information Centre;


The Marian Movement for Life; 


Mary Immaculate Prayer Group, Shannon;


Milltown Institute of Theology & Philosophy;


Muintir na hEireann Pairtí Teo;
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National Association of the Ovulation Method of Ireland;


National Organisation for Women;


The National Party;


National Service Committee for Catholic Charismatic Renewal in Ireland;


National Women's Council of Ireland;


National Education Council, Waterford;


Navan Issues Group;


Nurses for Life;


Our Lady Prayer and Action Group;


Pobal Dé Prayer Group;


Positive Action for Children;


Presbyterian Church;


Pro-Life, Ennis Group;


Pro-Life, Drogheda Group;


Pro-Life, Wicklow Group;


Pro-Life, Cork South West; 


Pro-Life Association, Dungarvan;


Pro-Life Campaign;


Pro-Life Campaign, Athlone;


Pro-Life Campaign, Cork North West;


Pro-Life Campaign, Donegal;


Pro-Life Campaign, Dublin West;


Pro-Life Campaign, Dublin North West Constituency;


Pro-Life Campaign, East Mayo;


Pro-Life Campaign, Offaly Branch;


Pro-Life Campaign, Sligo Branch;


Pro-Life Campaign, Waterford Branch;


Pro-Life Committee, Cavan;


Pro-Life Committee, Cobh;


Pro-Life Movement Ltd. t/a Family & Life;


Pro-Life, Pro-Family Movement, Co. Roscommon;
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Psychologists for Freedom of Information; 

Public Policy Institute of Ireland; 

The Responsible Society; 

Secular Franciscan Order, Co Donegal; 

The Socialist Party; 

Society for the Protection of Unborn Children, Arklow Branch; 

Society for the Protection of Unborn Children Ireland; 

Students for Life, University College Cork; 

Students for Life, University of Galway; 

St. Joseph's Pro-Life Campaign, Waterford Branch; 

Thomas More Medical Association; 

Trinity College Women's Group; 

University College Dublin Pro-Choice Action Group; 

"Women and Crisis Pregnancy" Study, Trinity College 

Women's Aid 

Women's Counselling Network; 

Women's Education Research and Resource Centre, University College Dublin; 

Women's Information Network; 

Youth Defence. 

The Working Group also received petitions bearing approximately 36,500 signatures 
requesting a referendum to ban abortion in Ireland. 
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Appendix 5


Extract from the Report of the Constitution Review

Group, 1996


Rights to Life ('Unborn' and Mother) 

Article 40.3.3 

The State acknowledges the right to life of the unborn and, with due regard to the equal 
right to life of the mother, guarantees in its laws to respect, and, as far as practicable, 
by its laws to defend and vindicate that right. 

This subsection shall not limit freedom to travel between the State and another state. 

This subsection shall not limit freedom to obtain or make available in the State, subject
to such conditions as may be laid down by law, information relating to services 
lawfully available in another state. 

Background 

The immediately preceding subsection (Article 40.3.2) was in the original text of the 
Constitution and commits the State 'by its laws to protect as best it may from unjust attack 
and, in the case of injustice done, vindicate the life ... of every citizen'. Abortion, the unlawful 
procurement of a miscarriage, was prohibited by the Offences Against the Person Act 1861 
(sections 58 and 59), a statute which is still in force. The right to life of the 'unborn' was 
recognised in the course of Supreme Court judgements (for example Walsh J in McGee v The 
Attorney General [1974] IR 284, Walsh J in G v An Bord Uchtala [1980] IR 36). However, the 
Supreme Court judgement in the McGee case, in which a right to marital privacy in the use of 
contraceptives was recognised, aroused concern that judicial extension of this principle of 
privacy might lead to abortion becoming lawful here, just as in the US the Supreme Courts 
decision in Roe v Wade 410 US 113 (1973) led to its being lawful there. The two largest 
political parties undertook, in the context of general elections in 1981 and 1982, that a 
constitutional amendment would be introduced to block such a development, which they 
considered would be generally unacceptable, whether resulting from judge-made law or from 
legislation. The formula which is now part of Article 40.3.3, guaranteeing explicitly the right to 
life of the 'unborn' with due regard to the equal right to life of the mother, was put to the 
people by referendum in September 1983, and adopted by a large majority. 

Developments since 1983 

Various Supreme Court judgements between 1983 and 1989 were negative towards the 
operation in Ireland of abortion referral services. However, a ruling of the European Court of 
Justice in 1991 undermined this stance by suggesting that agencies here of foreign abortion 
clinics, and these clinics themselves, might be entitled, under EC law, to disseminate 
information in Ireland about the services they lawfully provided elsewhere in the Community. 

Efforts to preserve the existing Irish prohibition on abortion and on dissemination of relevant 
information gave rise to Protocol No 17 to the Maastricht Treaty on European Union signed in 
February 1992. Later (following the X case described below), a Solemn Declaration on that 
Protocol stated, in effect, that the Protocol was not intended to prevent travel abroad to obtain 
an abortion where it was legally available, or the availability in Ireland of information about 
abortion services on conditions to be laid down by law. While the Protocol was intended to 
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prevent any EU law permitting abortion from overriding the application in Ireland of Article 
40.3.3 before it was amended by the travel and information referendums of 1992, there is 
doubt whether it is still effective in the light of these amendments. 

There is also a question as to the legal significance of the Solemn Declaration which provides 
that 'at the same time the High Contracting Parties solemnly declare that in the event of a 
future constitutional amendment in Ireland which concerns the subject-matter of Article 40.3.3 
of the Constitution of Ireland and which does not conflict with the intention of the High 
Contracting Parties hereinbefore expressed, they will, following the entry into force of the 
Treaty on European Union, be favourably disposed to amending the said Protocol so as to 
extend its application to such constitutional amendment if Ireland so requests'. The 
effectiveness of this Declaration may be in doubt, since the European Court of Justice has 
generally refused to admit contemporary declarations of this kind as an aid to construing the 
EC treaties and legislation: see R v Home Secretary ex p Antonissen (Case C-292/89) [1991] 
ECR 1-745. 

In 1992, in The Attorney General v X [1992] 1 IR 1, which became known as the X case, 
where a sexually-abused young teenager had become pregnant, was considered suicidal, 
and had been restrained by the High Court from travelling to England for an abortion, the 
Supreme Court, by a majority, held that the injunction restraining the girl from leaving the 
jurisdiction should be lifted. The Supreme Court held that the right to life of the unborn had to 
be balanced against the mother's right to life and that Article 40.3.3 permitted termination of a 
pregnancy in the State where there was a real and substantial threat to the mothers life, as 
distinct from her health. It also held that the threat of suicide constituted a threat to the 
mother's life for this purpose. Some statements of the majority of the court (in comments 
which were not part of the binding ratio of the decision) indicated that the constitutional right 
to travel under domestic law could be restrained so as to prevent an abortion taking place 
abroad where there was no threat to the mother's life. 

This judgement, although it eased the widespread concern for the girl and her family, caused 
misgivings of principle both for those concerned about the admission of a suicidal disposition 
as a ground for abortion and for those opposed to permitting abortion at all in the State. There 
was also much concern about any restriction on freedom to travel and any curtailment of 
access to information. In a desire to ease some of these concerns and, at the same time, to 
augment support for the Maastricht Treaty, new referendums were undertaken to confirm 
freedom to travel to use an abortion service lawfully operating elsewhere and freedom to 
obtain or make available information relating to such services, subject to conditions to be laid 
down by law; and the third referendum proposed to amend the 1983 wording by adding the 
following: 

It shall be unlawful to terminate the life of an unborn unless such termination 
is necessary to save the life, as distinct from the health, of the mother where 
there is an illness or disorder of the mother giving rise to a real and 
substantial risk to her life, not being a risk of self-destruction. 

While the travel and information referendums were passed, the referendum providing for the 
foregoing change of wording was defeated by a two-to-one majority (1,079,297 versus 
572,177). It was rejected, apparently, by those who disliked its restrictiveness as well as by 
those opposed to abortion being legalised here on any ground. 

Incidence of abortion 

Numbers of Irish women travel abroad annually to avail themselves of legalised abortion 
services in other jurisdictions, mostly Britain. Official British statistics (Office of Population 
Censuses and Surveys, London) show that over 80,000 abortions have been performed on 
Irish women in England and Wales since 1970. In 1994, the latest year for which full figures 
are available, 4,590 women normally resident in the Republic of Ireland had legal abortions in 
England and Wales. The ratio of such abortions to live births in the State is almost 1 to 10.  
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While opposite standpoints - 'pro-life' or 'pro-choice' - have tended to dominate the public 
discussion of the abortion issue, there is much private sympathy and concern for the 
personal, social and moral anxieties of those facing crisis pregnancies, particularly where 
rape, incest or other grave circumstances are involved. It may be doubted whether enough 
attention is being given to such basic matters as education on sexuality, human reproduction 
and relationships as a way of reducing the incidence of abortion, counselling in relation to 
crisis pregnancies, and the promotion of women's and men's sense of parenthood as a 
valuable contribution to society. The Review Group appreciates that there are much wider 
considerations involved than constitutional or legal provisions but it is on these that the 
Review Group must necessarily focus. 

Difficulties 

The state of the law, both before and after the X case decision, gives rise to much 
dissatisfaction. 

There is no definition of 'unborn' which, used as a noun, is at least odd. One would expect 
'unborn human' or 'unborn human being'. Presumably, the term 'unborn child' was not chosen 
because of uncertainty as to when a foetus might properly be so described. 
Definition is needed as to when the 'unborn' acquires the protection of the law. Philosophers 
and scientists may continue to debate when human life begins but the law must define what it 
intends to protect. 

'Unborn' seems to imply 'on the way to being born' or 'capable of being born'. Whether this 
condition obtains as from fertilisation of the ovum, implantation of the fertilised ovum in the 
womb, or some other point, has not been defined. 

In the context of abortion law, which deals with the termination of pregnancy, a definition is 
essential as to when pregnancy is considered to begin; the law should also specify in what 
circumstances a pregnancy may legitimately be terminated and by whom. 

If the definition of 'pregnancy' did not fully cover what is envisaged by 'unborn', the deficiency 
would need to be remedied by separate legal provisions which could deal also with other 
complex issues, such as those associated with the treatment of infertility and in vitro 
fertilisation. 

At present, all these difficulties are left to the Supreme Court to resolve without explicit 
guidance. 

The impossibility of reconciling the 'equal' rights to life of the 'unborn' and the mother, when 
the two rights come into conflict, was manifested in the X case. 

Following the X case judgement, the scope of admissibility of a suicidal disposition as a 
ground for allowing an abortion and the absence of any statutory time-restriction on 
intervention to terminate a pregnancy remain causes of disquiet. 

Possible approaches 

The definitional difficulties are open to four different approaches: 
i) to leave things as they are, relying on the Supreme Court to determine the 
meaning of 'unborn' 

ii) to write a definition of 'unborn' into the Constitution itself 

iii) to authorise expressly by a constitutional provision the making of all 
necessary definitions by legislation 
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iv) to make definitions by legislation in the expectation that, if challenged, 
they may be held by the Supreme Court to be in conformity with the 
Constitution as it is. 

The Review Group considers that definition is required. Approaches ii) and iii) would require 
approval by a referendum. 

Apart from the definitional problems, there are various possible approaches to clarifying the 
state of the law. Equally, however, there is a great divergence of public opinion as to what 
issues should be addressed, and how; value judgements are involved in every case. The 
Review Group has considered five options which are discussed in turn: 

a) introduce an absolute constitutional ban on abortion 

b) redraft the constitutional provisions to restrict the application of the X case 
decision 

c) amend Article 40.3.3 so as to legalise abortion in constitutionally defined 
circumstances 

d) revert, if possible, to the pre-1983 situation 

e) regulate by legislation the application of Article 40.3.3. 

a) introduce an absolute constitutional ban on abortion 

This must rest on a clear understanding of the meaning of 'abortion'. The 1861 Act prohibits' 
'unlawfully procuring a miscarriage' which might nowadays be rendered as 'illegal termination 
of pregnancy' but, in either case, the words 'unlawful' and 'illegal' are significant. If an abortion 
can be either lawful or unlawful, the word on its own must be understood to refer neutrally to 
the termination of a pregnancy or procurement of a miscarriage. To ban abortion simpliciter 
could thus criminalise medical intervention or treatment necessary to protect the life of the 
mother if such intervention or treatment required or occasioned the termination of her 
pregnancy. 

According to a press report (The Irish Times, 10 September 1992), the Pro-Life Campaign 
considers 'a complete prohibition on abortion is legally and medically practicable and poses 
no threat to the lives of mothers'. Reference is made to the success of medical practice in 
protecting the lives of mothers and their babies, and it is claimed that 'a law forbidding 
abortion protects the unborn child against intentional attack but does not prevent the mother 
being fully and properly treated for any condition which may arise while she is pregnant'. 
Either of two hypotheses seems to be involved here - that the termination of a pregnancy is 
never necessary to protect the life of the mother or that, if it is, such medical intervention is 
already protected by law and that this protection would not be disturbed or dislodged by a 
constitutional ban on abortion. It would not be safe to rely on such understandings. Indeed, as 
explained later, if a constitutional ban were imposed on abortion, a doctor would not appear to 
have any legal protection for intervention or treatment to save the life of the mother if it 
occasioned or resulted in termination of her pregnancy. 

It would not, therefore, be reasonable to propose a prohibition of abortion (understood as 
termination of pregnancy) which did not expressly authorise medical intervention to save the 
life of the mother. 

b) redraft the constitutional provisions to restrict the application of the X case decision 
The attempt to do this by referendum as recently as 1992, by ruling out the mother's suicidal 
disposition and mere risk to her health as justifications, failed conspicuously. There would 
obviously be extreme reluctance to go this route again, given the uncertainty as to what 
precise amendment of the 1983 subsection would be likely to command the majority support 
of the electorate. 

- 101 -



DEPARTMENT OF THE TAOISEACH – GREEN PAPER ON ABORTION 

c) amend Article 40.3.3 so as to legalise abortion in constitutionally defined
circumstances 

Although thousands of women go abroad annually for abortions without breach of domestic 
law, there appears to be strong opposition to any extensive legalisation of abortion in the 
State. There might be some disposition to concede limited permissibility in extreme cases, 
such, perhaps, as those of rape, incest or other grave circumstances. On the other hand, 
particularly difficult problems would be posed for those committed in principle to the 
preservation of life from its earliest stage. 

d) revert, if possible, to the pre-1983 position 

This presents itself as a reaction to the unsatisfactory position created by the equal rights 
provision of the 1983 Amendment. There is a view that experience since 1983 is a lesson in 
the wisdom of leaving well enough alone, of being content to rely on the judgement of a 
majority of legislators, and of recognising the superior capacity of legislation to provide, for 
example, necessary clarification as to when medical intervention is permissible to terminate a 
pregnancy. 

It does not appear, however, that it would now be feasible or safe to revert simply to the pre
1983 situation, which was governed basically by the 1861 Act. 

That Act prohibited the unlawful procurement of a miscarriage, leaving it to be understood that 
miscarriages procured consistently with ethical medical practice were not unlawful. So, before 
1983, the position was that unlawful procurement of a miscarriage was prohibited by 
legislation, ethical medical intervention to protect the life of the mother, even if it occasioned 
or resulted in termination of her pregnancy, might well have been regarded under the 1861 
Act as not being unlawful, and a number of comments of individual Supreme Court judges 
had affirmed the right to life of the unborn human being. However, the extent of the doctors 
protection under the 1861 Act was never tested in an Irish court and carried no certainty. 
Reverting to the pre-1983 situation would, therefore, be unsafe unless there were an express 
assurance of the protection afforded to doctors. 

It is essential to have specific legislative protection for appropriate medical intervention 
because it cannot safely be said how far, if at all, the presumed 1861 Act protection is now 
effective in Ireland. Moreover, the protection could not be allowed rest on such an uncertain 
base as ethical medical standards. These are not uniform even amongst doctors in one 
country and medical ethics may change over time. Even prior to the 1967 Abortion Act in 
England, it would seem (in R v Bourne [1939] 1 KB 687) that abortion was permissible if the 
pregnancy threatened to make the mother 'a physical or mental wreck'. In any case, in this 
litigious age, doctors could not safely rely on any convention not clearly specified and 
confirmed by law. 

Reverting to the pre-1983 situation would involve: 
i) removing the abortion issue from the Constitution by deleting, without 
prejudice to particular decisions taken under it, the 1983 insertion (the Eighth 
Amendment) and 

ii) placing renewed trust in the legislature by relying henceforth on the 
prohibition in the 1861 Act, reinforced, however, by specific legislative 
protection for medical intervention to save the life of the mother. 

As shown by the 1992 referendums, however, there would be public insistence on retaining 
the travel and information provisions as independent entitlements. 

Moreover, it would appear that recourse could still be had to the provisions which would 
remain in the Constitution protecting life and other rights (for example Article 40.3.1 and 2). 
There could, in any case, be no assurance that a referendum proposal as outlined at i) and ii) 
above would commend itself to a majority of the electorate. 
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e) regulate by legislation the application of Article 40.3.3 

Relying on legislation alone would avoid the uncertainties surrounding a referendum but the 
legislation would have to conform to the principles of the X case decision and be within the 
ambit of Article 40.3.3 generally. 

In brief, legislation could: 
i) include a definition of 'unborn' (preferably 'unborn human') or, in the context 
solely of abortion law, a definition of 'pregnancy', even if 'unborn' were not 
thereby fully covered. Any legislative definition of 'unborn' would, of course, 
be open to constitutional challenge but could be an advance towards 
clarifying the law 

ii) afford express protection for appropriate medical intervention 

iii) require written certification by appropriate medical specialists of 'real and 
substantial risk to the life of the mother' 

iv) in preference to leaving the matter to medical discretion, and again subject 
to possible constitutional challenge, impose a time-limitation to prevent a 
viable foetus being aborted in circumstances permitted by the X case 
decision. 

Conclusion 

While in principle the major issues discussed above should be tackled by constitutional 
amendment, there is no consensus as to what that amendment should be and no certainty of 
success for any referendum proposal for substantive constitutional change in relation to this 
subsection. 

The Review Group, therefore, favours, as the only practical possibility at present, the 
introduction of legislation covering such matters as definitions, protection for appropriate 
medical intervention, certification of 'real and substantial risk to the life of the mother' and a 
time-limit on lawful termination of pregnancy. 
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