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Foreword 

This is the fifth and final report of the Children Act Advisory Committee and 

thus the end of a chapter in the history of the operation of the Children Act 1989. 

It is right not only to thank my colleagues on the Committee, the secretnriat and 

members of the local committees for their hard work over the last year, but also 

to acknowledge all those who have been participants at variolls levels during 

the five years since the Act was brought into force. 

Durmg the period covered by this report. the Committee has once again been 

substantially concerned with the issue of delay. n,is was the subject of a 

research study by Dame Margaret Booth, whose finLlI report, AliOidillS Delay ill 

Chi/riff'll Act Cases, was published in July 1996. Progress on impiementtltion of 

Dllme Margaret's recomr:nehdations is described in chapter 2 of this report. 

The Children Act Advisory Committee was set up to monitor practice and 

procedure under the Act, and to report to Ministers on its implementation. TIle 

_ Committee was always intended to have a finite life. Now that it is coniing to an 

end, it is particularly important for the work it has set in motion to be continued 

at local level by a strong network of Family Court Business Committees and 

Family Court Forums. I should like to emphasise the need for pro-active, 

committed chairmen and membe~s of these local committees. It is reassuring to 

know that their work will continue to be overseen by the new Ad\'isory Board 

on Family Law. 

I know thClt the work of this Committee has been valued by everyone involved 

in Children Act proceedings. I am Sllre that the Lord Chancellor's Department 

and the Court Service, together with the Advisory Board, will continue to 

provide sources of support in the future. 

~~C' 0 ' 'lCl 00 

The Honourable Mrs Justice Bracewell 

Chairman of the Children Act Advisory Committee 
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The Commillee This is the fifth and last annual report of the Children Act Advisory Committee. 

It covers the Committee's work from October 1995 to May 1997. A list of the 

Committee's members is at Annex A to this chapter. 

The Committee was set up in 1991 to monitor the operation of the Children Act 

1989 and to comment on issues arising from its implementation. The a~ual 

report for 1994/1995 mentioned some uncertainty as to the Committee's future: 

the Lord Chancellor, Lord Mackay of Clashfern, had indicated that as the 

Committee was set up to monitor a new Act, it should have a finite existence. 

The Lord Chancellor confirmed, in an announcement made on 10 December 

1996, that the Committee would cease to exist after July 1997. He said that the 

Advisory Board on Family Law, a new body whose main function would be to 

advise the Lord Chancellor on the implementation of the Family Law Act 1996, 

would include in its terms of reference a remit to "consider the overall impact of 

Children Act work within the family courts system". To provide continuity with 

the work of the Children Act AdviSOry Committee, the membership of the 

Advisory Board would include a Family Division judge or a Court of Appeal 

judge with Family Di\'ision experience. 

The Chairman of the Advisory Board on Family Law is Sir Thomas Boyd

Carpenter, and its judicial member is Mr Justice Wall. The Board held its first 

meeting on 14 April 19Y7, when it considered a briefing paper on the working of 

the policies embodied in the Children Act within the family courts system. 

Mr Justice Wall attended the Children Act Advisory Committee's March 1997 

meeting in order to familiarise himself with some of the issues which the 

Committee has been considering. All the members of the nc\v Board have been 

invited to attend the Committee's final meeting in June. 

The Committee is pleased to know that Children Act matters will be considered 

at nationllilevel by the new body. Proceedings involving children will of course 

not be the main focus of the Advisory Board's activities, but it is nonetheless 

appropri<lte for this work to continue in the context of the Family LilW Act 1996, 

which itself lays considerable emphasis on the welfare of children. Like the 

Children Act, the new legislation encourages parents to maintain their 

responsibility to their chi~dren after divorce or separation, and to resolve any 

disputes \Nherever possible without recourse to litigation. There arc several 

issues which the Committee would particularly like the Board to take up. 

7 
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The Children Act Advisory Committee 

Supporting committee structure The network of F<lmily Court Business Committees-and Family Court Forums is 

now well estnblished, and they will continue, after the Committee has ceased to 

exist, to deal with operation;!i aspects of Children Act work at local level. As the 

Lord Ch'lncellor pointed out in his announcement of 10 December, the Family 

Court Business Committees will, as now, be able to refer policy issues to the 

Lord Chancellor, the Court Service; or the relevant Government department as 

appropriate. 

Although the Advisory Board on Family Law will not replicate the work of the 

CAAC, the Board decided (It its inaugural meeting that one of the most effective 

ways of providing continuity with the CAAC, and fulfilling the new Board's 

mandate to maintain an overview of the working of the policies embodied in the 

Children Act within the family court system, was to in\'ite Family Court 

Business Committees to submit the minutes of their meetings to the Board and 

to raise with the Board (or its judicial member) particular issues arising locally 

which came within the Board's terms of reference. 

This report is accompanied by a separate volume containing guidrmce on best 

practice in Children Act cases. This brings together and expands the guidance 

pf{}\'ided in previous annual reports on various aspects of practice and 

procedure. It is intended as a comprehensi\'e reference tool for use by all those 

involved in the preparation and conduct of public and private law Children Act 

proceedings. 

Following the general election on 1 May, the new Lord Chancellor is Lord Irvine 

of Lairg. The Committee congratulates him on his appointment, and wishes him 

everv success in his term of office. The Committee would also like to record its 

appreciation of the achievements of the outgoing Lord Chancellor, Lord Mackay, 

most particularly the enactment of the Children Act. 



Annex A: Current Membership of the Children Act Advisory Committee 

C"airman: 

The Honourable Mrs Justice Bracewell DBE 
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Members: 
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NominJted Care Circuit Judge Family Policy Division 

Liverpool Combined Court Centre Lord Ch<1ncellor's Department 
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Introduction 

Achievements 

In its last annual report, the Committee reported that Dame Margaret Booth h<1d 

published two interim reports on her research into delay in public law Children 

Act cases. Dame Margaret's final report, Avoidillg Delay ill Childrell Act Cases, 

was published in July 1996. It inc.orporates the h\'o interim reports and includes 

two additional chapters, on inter-disciplinary communication and messages 

from the research. 

This chapter reports on progress in the implementation of Dame Margaret's 

main recommendations. Chapter 6 d~als with the impact of her report on the 

work of the family proceedings courts. Some of the other issues arising from 

Dame Margaret's research are discussed'in chapter 4, and are the subject of 

guidance in the Best Practice Handbook which accompanies this report. 

The Lord Chancellor's Department and the Court Service have produced a 

detailed action plan for implementation of the Booth report. After considering 

and apprO\;'ing the plan, the Committee invited the President of the Family 

Division to issue guidance on a number of Dame Marg~ret's key 

recommendations, including those concerned with judicial case management, 

transfer of cases, listing, case preparation by legal representati\'es, and expert 

witnesses. 

The President's guidance has been circulated to the chairmen of all Family 

Court Business Committees~ with a view to ensuring the widest possible 

dissemination a'mong all those involved in Children Act work. It is reprinted a.t 

Annex A to this chapter. 

In the meantime, Circuits have been giving practical effect to Dame Margaret's 

recommendations in various ways. 

• Designated family judges have issued directions to ensure uniformity of 

practice and expeditious case management, which has been tightened up as 

a result. 

• Circuit and district judges are paying close attention to timetabling. 

• There is now more regular liaison between magistrates' clerks, district judges 

and designated family judges. 

• Court managers are aware of the need to keep staff on family sections in 

busy courts for longer periods. 

• Cases are being reserved to the same judge throughout their lifetime 

whenever possible. 

• A review of care centres is being maintained with the Family Division 

Liaison Judges. 

• Attention is being p<1id to the promotion of good working relations between. 

courts and local family court welfare offices_ 

, .-
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Dame Margaret Booth's report - progress on recommendations 

Downward transfer of private 

law cases 

Judicial case management 

and communication 

The Committee is pleased to note the progress being made in these areas. A 

more detailed progress report on some of Dame Margaret's major 

recommendations is given below. 

As the Committee reported last year, Dame Margaret's research discovered 

considerable inconsistency in the operation of arrangements for the transfer of 

cases between courts. The Committee was particularly concerned by the 

tendency of some family proceedings courts to transfer too many cases up to the 

county court, which could result in magistrates losing expertise through 

insufficient workload. As one way of tackling this problem, the Committee 

strongly endorsed Dame Margaret's recommendation that the county courts 

should have power to transfer private law cases to the family proceedings 

courts, and urged the Lord Chancellor's Department to introduce secondary 

legislation to address this issue and enable downward transfer to occur. 

The Department accepted- this recommendation in principle, but the Committee 

finds it extremely disappointing to record that the new power, which could be 

implemented by a relatively straightforward amendment to rules of court, has 

not yet been introduced. The Committee understands that resources available 

for work on the Department's programme of rule changes are limited, but 

nevertheless considers it regrettable that such an important matter was not 

given higher priority. 

The Department has now informed the Committee that it is planning to 

introduce the new rule in October 1997. 

In its l<lst annu<ll report, the Committee strongly endorsed Dame Margaret's 

suggestion that there should be a clear job description for designated family 

judges, so that judges understood and were willing to take on the 

responsibilities of this crucial post. In its discussions with Dame Margaret, the 

Committee had identified a need for more weight to be given to m<lnagement 

and communication skills, both in the selection of designated family judges and 

in the training provided by the Judicial Studies Board. The Committee also 

suggested that it would be helpful to consider partnership arrangements in the 

larger court centres, with designated family judges supported in their case 

management role by more junior colleagues. 

A number of specific problems were identified in Dame Margaret's report. 

• Designated family judges who had 'tickets' in other types of cases were often 

unavailable for family work. 



Jurisdiction of district judges 

2 

• Listing systems did not always distinguish family work sufficiently clearly. 

• It was not always possible to achieve a smooth handovcr between an 

outgoing judge and his successor, because of delllY in nomination for 

new tickets. 

• Despite the advantages of back to back listing arrangements, this system 

allowed judges insufficient time for reading the case papers beforehand. 

Courts with one district judge faced particular difficulties. 

• When the district judge had insufficient time to read the case papers, 

reliance was placed on the quality of advocates who were sometimes 

themselves inexperienced. 

The Committee is pleased to report that steps are being taken to remedy at least 

some of these deficiencies. 

• The Court Service has introduced a new procedure to ensure more frequent 

nominations, to replace annual nominations, which were linked with the 

availability of appropriate training courses. 

• The Best Practice Handbook for Listing Officers gives guidance on reading 

time for judges. This topic is also covered in the Committee's Best Practice 

Handbook, published with this report. 

• The Lord Chancellor's Department, together with the Court Service, will 

seek to identify iOGltions at which vacancies have arisen, where there is a 

need to appoint someone with family experience. 

In her report. Dame Margaret Booth referred to the anomalous position relating 

to the jurisdiction of district judges in public law cases which arises because of 

the Family Proceedings (Allocation to Judiciary) Directions. The committee has 

commented on this unsatisfactory position in its last three annual reports. In 

November 1995, a public consultation document was issued on proposals to 

amend the Allocation Directions. In addition to making proposals to remedy the 

anomalies already referred to, the consultation document dealt with certain 

broader issues relilting to district judges' jurisdiction, and, although the number 

of responses was not high, there was some disagreement as to how, if ilt all, the 

Directions should be amended. The Committee welcomed the suggestions milde 

in the consultation pilper and expected an early resolution of the problems, but 

accepted that what began as a compamtively straightforw<1rd exercise might 

have become more complicated as it progressed. 

The Committee W<1S informed, immediately before publication of the 1996 

report, that the matter was in hand and would soon be resolved. However, the 

final submission was not sent to the Lord Chancellor until early May 1997. The 

Committee urges the Lord Chancellor to resolve the issue as <1 matter of urgency. 

15 
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Dame Margaret Booth's report - progress on recommendations 

Judicial training 

Knowledge and experience 01 

advocates in family wor!< 

The Committee is pZlrticularly pleased to note major developments in training in 

family Ja\'\l for the judiciary. In addition to the President's Conference for 

designated judges and the induction course in public law, the Judicial Studies 

BOLlrd has now introduced continuation training in both public <lnd private law. 

This year they are also introducing a pri\1ate Inw induction course for full- and 

part-time judges interested in hearing family cases. 

Moreover, the Board collaborated with the NSPCC and others in producing a 

training video, 'The Case for Balance', for judges and others involved in Crown 

Court trials where children aTe witnesses. This has been well received. 

In the course of her research Dame Marg<lret found that serious problems arose 

when non-specialist barristers or solicitors were instnlCted to act in Children Act 

cases. She recognised that solicitors appointed by guardians ad litem or by the 

court were invariably members of the L(']w Society's Children Panel, and were 

gener<llly of high quality, but difficulties arose when solicitors who were not 

Panel members, and who had no experience or training under the Act, were 

instructed by pments or other parties. There was (and stit( is) no equiv<llent to 

the Children P<lnel for barristers, and nor is it compulsory for them to undertake 

any ftlmily Itlw training, either before or after qualification, before accepting 

instructions in a Children Act case. Dame Margaret recommended that all 

solicitors <lnd barristers undertaking any children's work (including private law 

Children Act cases) should be adequately trained. 

The Committee strongly supports Dame Margaret's recommendation, and, in its 

last report, expressed the firm view that children work was a specialised area 

which should only be undertaken by ad,'ocates with appropriilte knowledge, 

experience and personal qualities. 

The Committee is particularly concerned that some barristers still adopt an 

inappropriately adversarial approach to family proceedings, and would like to 

see a F<lmily Panel for barristers in parallel to the existing arrangements for 

solicitors. The Committee has, therefore, approached the Family Law Bar 

Associ<ltion (FLBA) to press the need for a system of training for barristers 

wishing to deal with family work. 

In response to the Committee's representations, the FLBA has given a clear 

indication that it is still firmly oppo.scd to any suggestion that membership of (l 

specialist panel should be i1 prerequisite of practice in Children Act G1Ses. 

Indeed, the FLBA thinks it unlikely that the BarCouncil would be willing to 

promote and administer even a non-exclusive panel along the lines of the Law 



Expert witnesses 

Pre-hearing reviews 

2 

Society's Children Panel. The FLBA has, nevertheless, set up a new working 

party, under the chairmanship of Ian Peddie QC, to look at a possible model for 

accreditation based on attendance at recognised courses in substantive law and 

practice and procedure. This work is still at an early stage, and it is not yet dear 

whether the working party will be able to produce a workable model, or indeed 

one which will be acceptable in principle to the FLBA's membership as a whole. 

The Committee remains somewhat disappointed by the attitude of the 

professional bodies, especially the Bar Council and the FLBA, to proposals for 

specialisation. The FLBA's initiative in setting up a new working party to 

consider an alternative model of accreditation is, nevertheless, very 

encouraging. The Committee warmly welcomes this development, and urges 

the FLBA to work constructively towards a positive outcome. 

Standards of advice and advocacy in Children Act cases should, in any event, be 

improved by the development of the Legal Aid Board's franchising scheme, which 

aims to pro"ide a quality assured service by solicitors holding a franchise in 

matrimonial and family work. Francrused solicitors are encouraged, inter alia, to 

adopt appropriate criteria for the selection of counsel in their area of specialisation. 

In addition, the Committee particularly welcomes the proposals for contracts 

between the Legal Aid Board and providers of legal services which are set out in 

the Government's White Paper of July 1996: Sirikiug Ille balauce: Ille fllilire of legal 

aid hI EllglOlld alld Wales. 

Problems arising from the appointment of expert witnesses are discussed in 

chapter 4. The Best Practice Handbook includes guidance on the instruction of 

experts and the role of experts in relation to the courts. 

The Committee is pleased to report that the Solicitors' Family Law Association 

and the Family Law Bar Association have indicated strong support for Dame 

Margaret's recommendations on pre-hearing reviews. The Committee has drawn 

up a standard checklist of matters to be considered, to apply to all levels of court, 

which is included in the Best Practice Handbook published with this report. 

As yet there is no statistical information as to the effect of pre-hearing reviews. 

Anecdotal evidence, however, suggests that when they are held at n time when 

the parties have had a chance to digest all the evidence and reports together 

with consequential advice, they have resulted in many cases either resolving 

17 
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[~me Margaret Booth's report - progress on recommendations 

there and then or in greatly reduced time estimates. This assumes the presence 

at the pre· hearing review of representatives fully conversant with the case and 

able to take all neccssnry decisions inc\uding final resolution. 

The Committee hopes that the Advisory Board on Family Law will continue to 

monitor the implementation of the Booth report on a regular basis. 



Annex A- Guidance from the PresidenUo the Family Court Business Committees I 

The paragraph references and headings are those shown in Dame Margaret's 

report. 

2.2.14 Ability to reserve cases: The ability to reserve cases contributes towards 

efficient case management. Where different judges give directions, there is scope 

for inconsistency with far less ability' to insist on compliance with orders. 

• Cases should be reserved wherever possible to the same judge or bench. This 

is particularly important in more complex cases. In courts where the problem 

is particul<uly acute, the COllrt Service should discuss with the judiciary and 

court staff locally how progress may best be made. 

2.2.]5 Judicial travelling: There are difficulties for parties, especially those with 

young children, in travelling to some care centres. 

• Judges should be prepared to sit outside their 'hom~' courts, where this will 

dispose of a case more easily. The Court Service has agreed to facilitate cross

circuit boundary sitting arrangements in relation to judiciary and staff where 

this option is appropriate. 

2.5.1 Tel~phone call prior to transfer: Dame Margaret reported that in most 

family proceedings courts, the care centre was notified, usually by telephone, of 

urgent cases about to be transferred to it. This prior notification also enables the 

family proceedings court to obtain the place and time of hearing from the care 

centre and inform the parties before they leave that court. 

• Family proceedings courts, as a matter of good practice, should notify care 

centres of urgent tnmsfers as outlined above. If any family proceedings court 

cannot follow this recommendation, the clerk to the justices should notify the 

care centre, so that other action may be considered. 

2.6.4 Time allowed for the hearing: These need to be allocated adequate time 

so that there may be a proper consideration of the case and any possible directions. 

• Professional representatives, prior to directions hearings, should hiwe: 

• obtained clear instructions from their clients 

• considered what the outstanding issues are 

• considered what directions are to be sought 

• considered what the likely timetable will be 

• had any necessary discussions with other parties to facilitate the above. 

Fixing dates: Timetabling needs to be realistic and fixed dates given by which 

various steps in a case should be completed. Further hearing dates should be 

fixed for specific dates and notified to the parties before they leave court. 

Judiciary and court staff should follow the guidance in the Best Practice Listing 

Handbook. Fixed hearing dates should always be given and wherever possible, 

19 
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Dame Margaret Booth's report - progress on recommendations 

notified to the parties before leaving court. Orders should specify the date by 

which action should be completed. 

3.2.14 Liaison between district judges and justices' clerks: Dame Margaret 

reported that in the majority of courts visited, there was a marked lack of liaison 

between district judges <lnd justices' clerks. 

• There should be a minimum of two meetings annually to consider matters of 

mutual interest, for example, criteria for transfer; procedure on transfer; 

waiting times, training and exchange visits. It is suggested that district 

judges should take the initiative in contacting justices' clerks, to ensure that 

adequate arrangements are set up at locnllevel. 

3.2.18 Transfer of public law cases to the care centres: There is a wide variation in 

the number of public law cases that are transferred from family proceedings 

courts. The level of scrutiny of the criteria appears to vary amongst courts. As 

outlined in paragraph 3.2.20 of the report, the reasons for transfer or early 

transfer include a loss by magistrates of their skill and expertise and delay in 

obtaining a final hearing date in the care centre. Cases transferred too soon mean 

that the complexity of the case would not have been accurately ascertained. 

• A proper scrutiny of the criteria for transfer should be made before transfers 

of such cases to care centres, with the order for transfer having endorsed 

upon it the criteria which applied in the particular case. 

3.2.21 Dealing with transfer problems in public law cases: In paragraph 3.2.19 of 

the report. it was noted thtlt family proceedings courts reported no instance 

when an incorrectly transferred case was sent back. 

• Care centres should return incorrectly transferred cases; family proceedings 

courts may wish to consider lateral transfers, perhaps to a court of a 

stipendiary magistrate, if thereby delay may apparently be avoided. In 

addition, regular discussion between district judges and clerks to the justices 

would help to alleviate these problems. 

3.6.8 When to instruct an expert: This should be discussed at an early directions 

hearing, having clearly established the issues on which expert evidence is needed. 

• This matter should be discussed at every directions hearing, until the issues 

have been established and directions, induding any in relation to expert 

evidence, have been given. Experts should be appointed and instructed at 

the earliest opportunity. 

3.6.9 Instructions to experts: The availability of an expert should be checked to 

establish whether the expert could take the case within the planned timetable. 

• It should be clearly established from the parties or their solicitors th<1t all 

wih1esses, in particular expert witnesses, are available before confirming 

hearing dates. 



Annex A - Guidance from the President to the Family Court Business Committees 

3.7.7 The adversarial approach: This is not appropriate in children's cases and 

training in the specialist techniques is necessary. Courts should be firmly 

interventionist to control this. 

• Judiciary are reminded that there needs to be firm control over those 

advocates who adopt an over-adversarial approach in Children Act cases. 

3.8.6 Directions appointments: They should not all be listed at the same time

speci fie times or staggered lists would be preferred. 

• It is recommended to judiciary and court staff that directions appointments 

should, wherever possible, be marked with a specific time, or lists should 

be staggered. 

3.8.9 Late filing of statements: This was regarded as a particular problem in 

causing delay. Much greater court control was needed, with the court requiring 

an explanation for late filing. 

• In appropriate cases, an npplication for leave to file a statement out of time 

should be given on notice, with the applicant liable to pay the costs of the 

other parties if the court is not satisfied that the late filing was outside the 

control of the applicant. 

• Courts and practitioners should note the following decisions: 

• by the Court of Appeal in Beachley Properties Ltd v Edgar (1996), The Times, 

July 18, in which it was ruled that witness statements, that are not served in 

good time, will not be accepted unless there is good reason - even in the case 

of consent and where the other side suffers no prejudice. 

• by Mr Justice Johnson (Family Division) in H v Cambridgeshire County 

Council on 20 May 1996 (1996) 2 FLR 566. Leave had been given in December 

1995 to the mother and the local authority to instruct. child psychiatrists. The 

mother failed to do so and leave was rescinded in February 1996. Her two 

applications for leave to show the papers to a named psychiatrist and to 

postpone the hearing were refused by the justices. In dismissing the appeal, 

the judge indicated that the court has a duty to control evidence and any 

delay in the hearing would be prejudicial to the children's interests. 

3.8.24 Leave for an assessment: Courts should only give leave for a Family 

Assessment where the need was clearly established, with last minute 

applications being refused, save in exceptional circumstances. 

• An application for a family assessment should set out the reasons for the 

application, induding: 

• why the assessment is needed 

• the purpose it would serve 

• consideration of any previous assessments 

3.8.28 Consultation about dates: It is essential, when fixing dates, to consult 

guardians ad litem and welfare officers about their availability, because they 
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Annex A - Guidance from the President to the Family Court Business Committees 

may otherwise have to re-arrange appointments, with the risk that delay is 

caused in another case. 

• Judiciary and staff are reminded that full consultation is necessary before 

fixing dates. 

3.8.29-31 Adjournments; The need for adjournments should be clearly 

established before being allowed. The main reasons group into; 

• fanure to attend for interview or court 

• failure to carry out actions by the due date 

• holidays or sickness 

Additionally, adjournments also arise because cases have over-run at the care 

centre. 

• Judiciary are reminded that stricter control is needed, with action being 

considered against parties who do not co-operate. 

• The reasons for any adjournment should always be noted on the court file. 







In its last report the Committee indicated its concern over certain aspects of the 

administrative performance of the Child Support Agency, which seemed to the Committee 

to result in no benefit for parents with care of children. The concerns of the Committee may 

be summarised as, first, the dcltlys in currying out assessments in non-benefit G1SeS, and:.. 

second, the errors occurring in the interface bern'een the Agency and the courts, particularly 

the family proceedings courts. 

As to the question of delays in <lssessments, the Committee understands th<1t the Agency is 

still taking an unacceptably long time to deal with <lpplications for assessments under 

section -1 of the Child Support Act 1991. The result of this is that parents \",jth care, who arc 

prohibited from making applications to the courts, can obtain no financial support from the 

absent parent until the Agency deals with the case; it is reported that delays of <lS long as 12 

months are not uncommon. The Committee considers that it is quite intolerllble that delays 

of this magnitude should occur, and the whole basis of the Agency as provider of a scrvice 

which is more reliable than that pro\·jded by the courts is undermined. 

As to its concern over aspects of the Agency's interface with the fllmily proceedings courts, 

thc Committee is pleased to report that there have been positive de\'elopments in this area 

during the l<lst 12 months. 

With the assistance of Lord Mottistone, meetings have been held between rcpresent<ltives of 

the M<lgistr<ltes' Association and the Justices' Clerks' Society with the Lord Ch<lncellllr and 

later with the rele,·ant Minister at the Department of Social Security. Out of this later 

meeting, amongst other things, it was agreed that a liaison body should be set up at 

nntionallevc\ between the Child Support Agency <lnd the Mngistr<ltes' Associ<ltion and 

Justices' Clerks' Society. 

This body had its first meeting on 22 October 1996, \'I.'hen it was agreed that the main 

objectivc of the li<lison body would be to lay down accepted good practice on the 

administrative issues which hiwc arisen in connection with the interface between the Child 

Support Agency and the magistrates' courts. It was agrced that the group would not discuss 

changes in legislation unless ill I the representatives on the body agreed that statutory 

change was necessary to resolve an <ldministrativc problem. 

At a further meeting in April 1997, a number of specific administrative problems were 

discussed and agreed solutions negotiated. For cxnmplc, justices' clerks and their staff had 

been experiencing difficulties in communicating with the Agency locally. The Agency has 

now designilted certain employees liS Court Liaison Officers, and a list of their names and 

telephone numbers h<1s been sent to justices' clerks <1nd will be updated evcry 6 months. 

Another example, in relation to a minority of cases, concerned the failure by the Agency to 

inform the court that it had "taken ovcr" court orders. This had resulted in justices' clerks 

t<1king enforcement action where court orders had been revoked. The Agency has now 

proposed that courts will be asked to acknowledge receipt of communications relating to 

court orders that have been tiJken over, and will telephone the court if rio acknowledgement 

is received. This will minimise the risk of enforcement action being t<lken illcg,lIly. 

The Committee welcomes the establishment of this body, <Ind hopes that the problcms that 

pre\'iously existed between the Agency and the family proceedings courts will be remedied 

through the liaison body. 
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Consent renewal of interim 

care orders 

Contested renewat of interim 

care orders 

Examinations in chief 

Dame Margaret Booth's report revealed <l disparity of approach in relation to the 

renewal of orders by consent. Some courts required the attendance of all parties, 

whilst others required only the representative from the local authority, provided 

the written consent of tlll other parties was given. In some courts, if <111 ptlrties 

consented in writing, no attendance was needed. There was a general \'iew that 

the procedure for consent renewals should be the same in all courts. 

Concern had been expressed that there was nothing to prevent parties opposing 

the renewal of an interim care order even when circumstances had not changed. 

It was accepted generally that the court should be satisfied that there had been a 

change of circumstances since the last contested order had bt.."'en made. In those 

cases where the renewal was contested at a late stage, the Committee agreed 

that a holding order should be made until the matter could be fully considered. 

Interim care orders arc dealt with fully in the Best Practice Hnndbook which 

accompanies this report. 

The Committee was concerned that some courts were permitting substantial 

examination in chief on the statements of evidence made by witnesses. This was 

thought to be unnecessary; a short examination in chief was all that was needed 

so that the witness would be capable of dealing properly with cross

examination. It was considered that the courts had a particular part to play in 

ensuring that court time was not wasted by unnecessary cross-examination and 

underlined the need for all tiers of court to be appropriately interventionist. The 

practice of the higher courts is that statements should stand as evidence in chief, 

subject only to updating and correction. 

It is, of course, recognised that this cannot be an absolute rule, but it is the 

correct starting point, putting the onus on a party to justify departure from it. 

Experience suggests two sets of circumstances where this may be done. First 

where there is a serious issue of fact dependent on oral evidence, many judges 

find it helpful to hear the party's story in their own words before cross

examination. Secondly, parents or nervous or vulnerable witnesses may need 

some "warm-up" before being plunged into cross-examination. 
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Operation, monitoring and procedures 

Guidance lor listing ollicers 

National Register 01 

Public Service Interpreters 

Contact centres 

In May 1995 the Committee commended the South Eastern Circuit Handbook 

for Family Listing Officers as a vcry useful example of best practice. As the 

Committee considered that the other Circuits might find the handbook of 

interest, it \\.'i1S subsequently distributed to all family courts and receivcd a 

favourable response. In November 1996, in order to encourage a uniform 

approach to family listing, the President of the Family Division and Mr Justice 

C<lzalet wrote to the chief clerks of the care centres and family hearing centres 

gi\'ing their support to the Court Ser\'ice's proposal that the handbook should 

be adopted as best practice. An addendum to the handbook, published in 

October 1996, includes guidance on issues in the report Avoiding Delay ill 

ChildreJl Act Cases by Dame Margaret Booth: for example, liaison with the 

judiciary, allocation, accommodating urgent applicJtions and time estimates. 

In conjunction with the Crown Prosecution Service and the Home Office, the 

Lord Chancellor's Department agreed to assist in funding the Nuffield 

Interpreter Project in its work of producing d register of foreign language 

interpreters. As a resuit, in December 1994 the first edition of National Register 

of Public Service Interpreters was published by the Institute of Linguists. This 

contains information on qualified interpreters who specialise in working 

alongside the major public services: local government, housing, education, 

social services, the police, the courts and all areas of the health service. 

The Institute administers procedures for admission to the Register, involving a 

panel of experts drawn from the major profession<1l interpreting organisations. 

All interpreters are bound by a code of conduct which sets out the standards 

that are expected of them. 

The Committee encourages the usc of the Register as there is a need to ensure 

that interpreters who attend court are of sufficient competence to assist the court 

as \vell as the party concerned. The responsibility is on parties to obtain nn 

interpreter when needed. 

More information may be obtained from the Institute of Linguists, the address 

and telephone number for which is in Appendix 3 to this report: Useful names 

and <1ddrcsses. 

A very welcome development is the number of new contact centres that have 

opened recently. These provide supported cont<1ct where the parents have been 

unable to (lgrl'e on venue or pick-up arrangements. However, it is crucial that in 



Accommodated children 

4 

respect of each centre, pr(lctitioners, parents and courts are clear as to what can 

and cnnnat be offered. For eX<1mple, these centres do not usually provide 

supervised contact <lnd cannot therefore provide assessments of the quality of 

contact; nor, usually, are they (Ible to guartlntee parental safety where there hns 

been a history of domestic violence. 

Most of the problems reported by the volunteer <lgencies would be removed if a 

careful check on \·\.'hat could be offered at the particular centre was made before 

an agreement or order came into existence. It is to be hoped too that such centres 

will become involved in their local Family Court Forum. 

Section 20 (J) - (3) of the Children Act 1989 provides that: 

"(1) Every local authority shall provide accommodation for any child in need 

within their area who appears to them to require accommodation as <I 

result of-

a) there being no person who has parental responsibility for him; 

b) his being lost or having been abandoned; or 

c) the person who has been caring for him being prevented (whether or not 

permanently, and for \vhatever reason) from providing him \-\'ith suitable 

accommodation or Ci:lre. 

(2) Where a IOG11 authority provides accommodation under subsection (1) for 

a child who is ordinarily resident in the urea of ~mother local .;llIthority, 

that other locnl authority may take over the provision of accommodation 

for the child within -

a) three months of being notified in writing that the child is being provided 

with accommodation; or 

b) such other longer period as may be prescribed. 

(3) Every local authority shall provide accommodation for any child in need 

within their <lrea who h<ls reached the age of sixteen <lnd whose welfare 

the authority consider is likely to be seriollsly prejudiced if they do not 

pro\'ide h)m with (lccommod.,tioll." 

These provisions ilrc frequently used by 10c<.11 <luthorities to work in p<lrtnership 

with families, by providing accommodation for children in <I variety of 

circumst'lIlces of necd, Stich <lS hospital ildmission of a parent, bereavement, 

housing difficulties, respite carc. The accommodation is arranged wilh the 

agreement of the family, and no statutory intervention by the court is required. 

It is of crucial importance that the provisions arc used appropriately, and that 

(lccommod(ltion is not regarded as an alternative to 1m appiiciltion for a care or 
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Operation, monitoring and procedures 

Contact with children in care 

supervision order. If used inappropriLltcly, drift and damaging delay can occur 

to the detriment of the child concerned. Local authorities must be alert to the 

potential problems. 

In some cases parents agree to a child being accommodated as an alternative to 

court proceedings and in the context of generous contact offered by the local 

authority. This can lead to delay in decision making and planning, in that the 

parents appear content, and it is an easy option for the local authority in that the 

child is, safe without resort to legal procedure. However it may result in a failure 

to address fundamental problems, to plan for the future and to timetable any 

necessary investigation or nssessment in the absence of court directions. 

In other cases, parents may seek to use accommodation as a means of crisis 

resolution on frequent occasions, so that the child suffers harm by the lack of 

stability. In such circumstances the local authority needs to be alert to the effect 

on the child and needs to assess the quality of parenting. This is particularly 50 

when the request for accommodation involves changes of school. 

Acconunodation is sometimes used inappropriately when the local authority 

has difficulty in decision making by reason of conflicting evidence and changing 

circumstances, ilnd consequential delay can be harmful to the child. 

When a child is in carc, the local authority must, unless it is not consistent with 

the child's welfare, allow reasonable contact with the child's parents. This 

applies whether the child is accommodated by voluntary arrangements or as a 

result of a court order. For the majority of children, their welfare and interests 

will be best served by efforts to sustain or create links with their natural 

families. For instance, not all foster placements will be long term arrangements 

and, if there is a prospect of rehabilitation with the child's parents, it is clearly 

important that contact should be maintained. In some instances there may be no 

question of a child or young person returning to his family, yet contacts, 

however occasional, may continue to have a value for them. 

Particular difficulty can arise when, in the child's interests, contact should 

ideally occur in the foster. home because that is where he feels relax~d and 

secure. However, not every foster parent can cope with such an arrangement 

and not every natural family member can be relied upon to respect it. These 

matters must be considered prior to placement and foster parents prepared and 

encouraged. Yet there will always be cases where the child's needs for the 

placement will outweigh the need for contact to be in the foster home and some 

other venue will have to suffice. A court should not make an order for contact in 



Delay in care plans until issues 

have been determined 

Re S (Care Proceedings: Split 

Healing) [1996]2 FLR 773 

Meetings of experts in advance of 

the hearing 

Re C (Expert Evidence: Disclosure 

Practice [1995]1 FlR 204 

Re CS (Expert Witnesses) 

[1996]2FLR 115) 

a foster home without satisfying itself that the foster parents have given an 

informed consent to the specific order sought. 

4 

Guidance on all aspects of contact arrangements is provided in The Childrel1 Act 

1989: Guida/Ice f111d Regulatiolls; VolulIle J: Fa/llily Plncemellts, issued by the 

Deportment of Health. 

Local authorities have encountered serious difficulties in drafting care plans 

where the question of the threshold criteria depends upon specific facts, e.g. was 

a child sexually abused or non-accidentally injured and, if so, by whom? There 

are often cases with no history of inadequate parenting or social services' 

involvement. Until these questions are answered, a care plan cannot sensibly 

be made. 

In such circumstrlOces it may be desirable to have a split trial: a hearing to 

determine the relevant facts and whether the threshold criteria are met; and 

then, if necessary, a subsequent hearing - with a care plan - to decide what if any 

order should be made. Such a course has been approved by Bracewell J in Re S 

(Care Proceedings: Split Hearing) [1996] 2 FLR 773. 

In order to ensure that such a procedure does not build delay into the case, it is 

essential that a decision to have a split trial should be made as early in the 

proceedings as possible. Local authorities and guardians ad litem should in 

particular be astute in considering this approach. Once sllch a decision is made, 

the case should be timetabled as tightly and quickly as pOSSible. It may also be 

wise provisionally to timetable the second hearing to avoid unnecessary delay. 

Alongside other authorities, the cases of Re C (Expert Evidence: Disclosure: 

Practice [1995]1 FLR 204) and Re CS (Expert Witnesses) [1996]2 FLR 115) have 

provided guidance on the use of experts in contested cases and clearly laid 

down that it should be a condition of appointment that the experts in the same 

field of expertise should be required to meet and discuss the issues in advance 

of the hearing in order to identify Clreas of agreement and dispute, which should 

be incorporated into a schedule for the court. 

The Committee has also addressed this and other issues at pages 24-27 of its 

annual report for 1994/5. 
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Operation, monitoring and procedures 

Re S (Care Order: Split Hearing) 

[t 996] 3 FCR 578 

The same conditions should be applied to the filing of a report by <In expert who 

has treated the child prior to the application for a C<lre order. 

In Re S (Care Order: Split Hearing) [1996]3 FCR 578 the court granted leave for 

various experts to be instructed and to file reports. No provision was made at 

the direCtions hearings for any joint letters of instruction, and no directions were 

given to ensure that each expert was supplied with all relevant documentation 

including all hospital records and statements from the parties, with the resutt 

that some experts were supplied with different, incomplete information. No 

directions were given requiring the experts to meet in advance of the he<lring. 

In the event the experts did not meet, and a schedule of agreement was 

produced by one of the experts who assumed the responsibility for circulating a 

questionnflire to each of the experts in order to seek <l consensus on the crucial 

issues of causiltion lind timing of the injuries. 

The schedule consisted of various propositions as to cilusation and timing in 

response to which e<lch expert was invited to state whether he agreed, disagreed 

or could not comment. Some of the <lnswers given were plainly at variance with 

the written reports from the same expert. In consequence, six experts had to be 

called to give evidence, which revealed that: 

• in<ldcquiltC' background information had been provided to the doctors; 

• not all the up to date opinions had been circulated among the experts; 

• errors of significance appeared in the schedule; 

• some of the experts felt under pressure to reach a consensus with which they 

did not agree and complained that their views were misrepresented by the 

schedule; and 

• one expert significantly changed his opinion when confronted with 

information which he should have had when forming his opinion. 

In the result, considerable court and expert time, money and resources were 

expended which could and should have been avoided if good practice had been 

followed and the advance round table mecting had been a requirement for the 

experts who should have been fully briefed upon j6int instructions setting out 

the issues in the casc. 

The Committee expresses the hope that lessons can be learnt for the future 

preparation and conduct of cases. Guidance on the instruction and lise of 

experts in court proceedings will be found in the Best Practice Handbook 

published with this report. 



The Expert Witness Group 

Court report format 

4 

The Expert Witness Group has been active in the past yellf in developing an 

Expert Witness Pack, which it hopes to have published in the autumn of 1997. The 

pack, which will be iwailablc for purchase and will be cited in bibliographies, etc., 

will include: draft letters of instruction and acceptance; <1 checklist for both 

solicitor and expert; guidelines and a model curriclilum vitae for expert witnesses; 

il model format for experts' reports ilnd several pro-fafmas. Further information 

about the Expert Witness Group tinct the Expert Witness Pack may be obtained 

from Dr Eileen Vizard, whose address and telephone number may be found in 

Appendix 3 to this report: Useful names and addresses. 

This model format brings together the results of the (1995) questionnaire survey 

of.good practice in expert witness reports with guidance from other sources, 

especially the recommendations made by the judici<11 committee of the British 

Academy of Experts (1994). It incorporates advice received from a recent 

working p<lr.ty of the British Juvenile and Family Courts Society. 

The questionnaire survey was carried out \\'ith the support and co-oper<ltion of 

the Lord Chancellor's Department, the Official Solicitor's Office, the National 

Association of Guardians ad Litem, and the Association of Lawyers for 

Children. The questionnaire was scnt to 40 members of each of these user 

groups, and to 40 child psychiatrists experienced in expert witness work. The 

results of the study were presented ilt the annual rcsidcnti<ll conference of the 

Child & Adolescent Section of the Royal College of Psychiatrists in Dublin, 

September 1995. 

For further information about the questionnaire study or the model format, 

please contact Dr Guinevere Tufnell or Professor David Cottrell, whose 

addresses and telephone numbers may be found in Appendix 3 to this report: 

Useful names and addresses. 
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Joint case management schemes 

Re TB (Minors) (Care 

Proceedings: Criminal Trial) 

[1995] 2 FlR 8111 

Disclosure 

Care centre child liaison officers 

There are now in place two pilot schemes, one in Liverpool and one in Norwich, 

for the joint management by one judge of concurrent care and criminal 

proceedings involving the same child or children. In those courts there is also 

being piloted a much more extensive plea and directions questionnaire in cases 

involving a child witness. It is too early to make <lny gencml comment about the 

scheme beyond saying that those whose co-operation is required to make the 

pilot schemes work have givcn it willingly. Provided sufficient cases have come 

to light, an evaluation of this scheme will take place in the summer of 1997 to 

consider whether its ambit should be further extended. 

This area is one in which an early split hearing could be ordered so that 

threshold criteria can be adjudicated even if the outcome has to be uncertain 

until the outcome of the criminal proceedings. 

The Court of Appeal, in the case of Re TB (Minors) (Care Proceedings: 

Criminal Trial) [1995[ 2 FLR 801 has made a further contribution to this arco 

with a reminder of the impact of Section 1(2) of the Children Act, i.e. that the 

family case must be tried as soon as it is ready and not postponed until the 

outcome of the crimiml! proceedings unless such postponement offers the 

prospect of a real benefit to the child. 

Where there are concurrent criminal and civil proceedings involving the same 

child, it is important that conllicting orders for disclosure are not made as 

experience suggests can sometimes be the case. Ideally the disclosure 

proceedings should be heard in both jurisdictions by the same judge on the 

same day. Where that is not practicable, the judge taking the first hearing should 

be fully informed of the other proceedings whilst Ihe judge taking the 

subsequent hearing should be aware of the issues raised earlier, of the decision 

made and the reasons for it. 

The Committee recommended in its 1993/94 annual report that a child liaison 

officer be appointed in all care centres (<1S there were alrea9Y in the Crown 

Court), to assist in co·ordinating concurrent criminal and C<lre proceedings. 

These officers are now in post and work closely v· .. ith the listing officer and 

designated family judges to f<1cilitilte the progression of Children Act Glses. 

They liaise with guardians ad litem, court welfare officers, social workers and 

other relevant people such as children's solicitors in the progression of cases and 

make appropriate arrangements in those few cases where children me to attend 

court. In some care centres directions hearings of related criminal ;md care cases 
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The interface between civil and criminal proceedings 

Attendance of children at court 

Re CR (A Minor) 1992 

The Times 19 November 

arc being heard before the same judge. The child liaison officer in the care centre 

has an important role in monitoring the progress of Children Act proceedings to 

ensure that timetables are adhered to, whilst acting as a contact pOint at the 

court for circuits and courts administrators on Children Act matters. 

During 1996 the Committee, as a result of representations by the Magistrates' 

Association, has disclissed the issue of children's attendance in court when they 

arc subject to public law proceedings. Cases such as Re CR (A Minor) 1992 The 

Times 19 November suggest that only in exceptional circumstances would it be 

in the child's interest to be in court. The Committee's report for 1994/95 gave 

guidance to this effect. 

The Magistrates' Association asked for guidance as to whether this advice 

applied equally to the family proceedings courts. They pointed out that it was 

the practice of most family proceedings courts in public law proceedings to 

consider whether mature children should attend court at the final directions 

appointment All parties were consulted and in practice a child was not .mowed 

to attend court for all or part of the proceedings unless the guardian ad litem 

positively recommended it. It was the view of the Magistrates' Association that 

it could often be in the inlerests of children actually to be present at the 

proceedings, and it was thought that the guardian ad litem was the person best 

placed to give advice on whether a child should attend. 

The Committee sought the advice of the President of the Family Division. At a 

conference on the Children Act that took place in the autumn of 1996, organised 

by the Outer London Magistrates' Committees, he made it clear that the 

decisions on this subject were equally applicable to the family proceedings 

courts. The Committee has informed the Magistrates' Association of this and 

believes it is important for magistrates, justices' clerks and practitioners to be 

aware of the law on,this subject, otherwise children could be misled on whether 

they will be allowed to be present in courL 

The Committee is, however, aware that in many family proceedings courts 

arr<lngements are made when the court is not sitting for the child to be shown 

the court room in the company of his or her guardian ad litem and/or solicitor. 

This enables the child to have a better understanding of the court process and 

the roles of the people who will be making decisions about his or her life. This 

practice is c1enrly in the child's interest and the Committee would recommend 

all family proceedings courts to be willing to assist guardians ad litem or 

solicitors who wish to make such an arr<lngement. 



'" <li 

"0 z 





The Magistrates' Association 

checklist 

The availability of magistrates 

The effect of Dame Margaret's report on family proceedings courts 

The Committee was pleased to note that both the Magistrlltes' Association and 

the Justices' Clerks' Society welcomed Dame Margaret Booth's report and 

supported her recommendations. The majority of her recommendations apply 

equally to all tiers of courts but this chapter deals with those aspects of her 

report that directly affect the family proceedings courts. 

The Magistrates' Association and Justices' Clerks' Society noted that delay was 

less of a problem in their courts than elsewhere in the court system, and 

welcomed the report's statement that "there waS widespread praise for the staff 

and administration of the family proceedings courts from repfcsentativcs of 

local authorities, the Guardian ad Litem and Reporting Officer (GALRO) panels 

and the court welfare officers." (paragraph 3.2.16) Nevertheless the statistics 

show that the time taken to deal with cases in the family proceedings courts has 

increased each year since the Act cnme into force. 

When the report was published both organisations considered the most 

appropriLltc way to ensure the momentum of the publication of the report was 

not lost. The Magistrates' Association Family Proceedings Committee decided to 

produce a checklist for family panels designed to ensure that all panels consider 

those aspects of the report most relevLlnt to their work Llnd decide locally how to 

implement or monitor them. This checklist was sent to all famHy panels in 

September 1996 and the Justices' Clerks' Society has sent a copy to all its 

members. The Committee supports this initiLltive and hopes that all panels will 

have considered the checklist by the time this report is published. 11 would also 

recommend that local initiiltives taken on the checklist should be carefully 

monitored by each panel and this subject should be on the agenda of each 

family panel meeting for the immediate future. The Committee would also 

recommend that each Family Court Business Committee should ask 

representatives from the fLlmily proceedings courts to report to the Business 

Committee on progress in this Llrea. 

A copy of the checklist is reproduced below as Annex A to this chapter. The 

paragraph numbers relate to the paragraphs of Dame MargLlret's report. 

The report highlights thLlt in some areas of the country magistrates arc not 

acquiring enough experience of Children Act work, but in other .. reas it is 

frequently difficult to convene a bench containing members of each sex to sit on 

three or more consecutive days. This discrepancy can sometimes be explained 

by geographical factors. [n areas where the fLlmily proceedings court is 
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The work of the family proceedings courts 

Uaison between justices' clerks 

and district judges 

physically close to the care centre, the number of cases dealt with at the Glre 

centre C.1n be higher than average, whereas when the care centre is some 

distance away from the family proceedings court, the converse is true. However. 

this factor does not explain all the differences between different areas. 

The Committee is concerned about this problem. Family panel magistrates need 

to develop and maintain a high degree of expertise if they are to remain 

competent in dealing with Children Act cases. The Committee therefore looks 

fOr\vard to the proposed rule change which allows county courts to transfer to 

the family proceedings courts private law cases which, in the court's opinion, do 

not need the expertise of a Circuit judge. In public law cases justices' clerks tlnd 

magistrates are reminded that the President of the Family Division has indicated 

that if there are no other complicating factors, and if the court can sit on 

consecutive days, family proceedings courts may hear cases lasting up to five 

days, including the time to give their decision and produce their reasons. 

In those areas where there are problems in finding magistrates to sit for 

consecutive days the points mentioned abO\'e will not be relevant and, indeed, 

could be even counter-productive. The Committee draws attention to its advice 

which has now been repeated by Dame Margaret Booth relating to combined 

family panels. In any area where problems of obtaining magistrates for long 

cases are being experienced, the Committee's view is that the relevant 

magistrates' courts committee(s) should first decide whether it is appropriate to 

increase the size of the panel. In many areas this will not be a viable option by 

reason of insufficient magistrates of each sex. If this is the case, the option of 

combining panels should be considered. This might enable large enough panels 

to be created to ensure magistrates can be found for the long cases whilst 

ensuring each panel member will sit on at least 12 occasions in order to maintain 

expertise. This option is particularly relevilnt to shire counties. 

The concern expressed by some mngistrates that combined panels may result in 

a loss of local justice has not been borne out by those areas where combined 

panels already operate. In Oxfordshire, for example, over 95% of cases are still 

dealt with by local family justices sitting in local courts. The remaining 50ft. are 

long cases still dealt with in local courts. but with magistrates from outside the 

bench area but within the county if local justices are not available. 

The Committee was concerned to note the comments by Dame Margaret Booth 

(paragraph 3.2.14 of her report) over the lack of liaison between district judges 

in the care centres and the justices' clerks. Since the publication of Dame 

Margaret's rcport, however, the Committee has been made aware of mtlny IOClll 



Arrangements when applying for 

emergency prolection orders 

---~ 

initiatives to improve communication, and in particular i)frangements have 

been made to enable justices' clerks and their deputies to sit as observers when 

district judges are giving directions in Children Act cases. The District Judges' 

Association and Justices' Clerks' Society Family Law Committees have <1150 

agreed to set up a nationaili<1ison body \\!hich will meet at least on an annual 

. basis. The Committee welcomes these developments. 

Under the present law virtually all applications for emergency protection orders 

have 10 be made 10 a family proceedings courl. If the "pplicant wishes to "pply 

for an order on an ex parte basis the leave of the justices' clerk or his/her 

"uthorised deputy is reguired. Dame Margaret's report (paragraph 3.18.14) 

noted that one local authority reported frequent difficulties in finding a court to 

de"l with such applications. 

The Justices' Clerks' Society decided to undertilke <1 survey of all its members to 

sec if this was a serious problem. This survey ilppeilred to show that 96(10 of illl 

family proceedings courts hild a 24 hour emergency duty system in operation. 

The systems filII into three c<1tcgorics: 

1. Courts which supply one telep/wlle IIl1mber to the relevant agencies to coutact a 

clerk olltside office IlOlIrs. This normally will be a mobile phone "nd individual 

clerks will be on duty for specific times and will be required to have the 

phone with them. It has the advantage for the <lgencies that only one number 

has to be remembered and there were no reports of any problems with courts 

operating this system. The disadv<1ntage from the court's point of view is the 

cost of renting the phone and the standby alJO\\'ances payable to the member 

of staff on duty. 

2. COllrts c.lIl/icl//wv{' a rota system, lis/wily OJI a weekly basis, tllld provide lists 

cOlltnil/jug tlte hallie /lumbers of tile clerks 011 dllty. This system seems to work 

well in practice but it has the disadvantage that those who might \\'ish to 

contact the court need to make sure their list is up to date and problems can 

occur if the list has to be altered at short notice because, for example, of 

illness. Th~ number, not being a dedicated line, may also be difficult to reach 

if it is being used for domestic reasons by the clerk on duty. The advantage to 

the court is that it saves the cost of providing a mobile phone. 

41 



42 

The work of the family proceedings courts 

Appeal procedures 

Magistrates' training 

3. A lIIillOrify vf coltrtsprovidt' !llist of all their COllrt clerks' Illllllbcrs alld require 

applicants to try tire /1ll11lbers !lutil thl'Y arc successflli. The courts which use this 

scheme seem to provide <l relatively Inrge list of numbers and the survey 

only produced one example of a local authority having difficulty in getting 

through to the court. This scheme is the least advantageous to applicants and 

carries the risk, albeit small, of the applicant not being able to gct in touch 

with the court. From the court's point of vie\"" it is the most economic, no 

telephone rental or standby allowance being payable. 

One issue disclosed by the survey was the apparent lack of regular monitoring 

of schemes locally and the lack of procedures to ensure that all agencies are 

regularly reminded of how the local sen'ice operates. The Committee 

recommends that all family panels and/or magistrates' courts committees 

should review the operation of Ihese schemes at least alUlUally, and that 

consideration be given locally to provi9.ing an information sheet on local 

procedure for the benefit of local agencies and professionals. 

The Committee is aware of the financial constraints faced by magistrates' courts 

committees. However, applications for leave to apply for an ex parte emergency 

protection order made outside office hours are by their nature urgent. The 

Committee considers that all magistrates' courts committees should be prepared 

to meet the cost of providing an effl.'Ctive out of hours service. The operation of 

such a service must be for the local magistrates' courts committee to decide, but 

the Committee has concerns that the system described in 3 above could result in 

real difficulties being experienced by an applicant trying to contact the court. 

Appeals lie to a Single judge in the Family Division and the procedure for this is 

to be found in the Best Practice Handbook. 

Both the Committee in past reports .md Dame Margaret Booth have emphasised 

the need for high quality training. In the period that this report covers there has 

been a number of developments, summarised in Annex B to this chapter. 

In paragraph 3.2.7 of her report, Dame Margaret suggests whr:tt the training of 

magistrates should include. With the 1994 Judicial Studies Boord syllabus now 

t<lking effect. the Committee considers that her requirements are now being met. 

The Committee recognises the huge trilining commitment this imposes on lily 

magistrates, but believes they \vill understand the need for it. 
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Dame Margaret commented that magistrates should have the opportunity to sit 

as observers with judges in the care centres. However, she states that this does 

not appear to be a widespread practice and many magistrates expressed 

disappointment that they had relatively little, if any, personal contact with the 

full-time judiciary. 

The Committee is aware that since the publication of Dame Margaret's report, 

matters have improved in many areas. If, however, arrangements do not exist 

for the opportunity to sit as observers, the Committee thinks that the local 

Family Court Business Committee should be responsible for making those 

arrangements. In respect of the need for personal contact with local family 

judiciary, the Committee would hope that magistrates would regularly invite 

the designated family judges to panel meetings and training events and that 

judges will arrange periodic meetings with the chairmen and justices' clerks of 

the local family proceedings courts. 

The Committee is aware that the Magistrates' Association has produced a list of 

competencies required to chair a family proceedings court and that many panels 

have introduced chairmanship appraisal schemes on a voluntary basis. It is the 

Committee's view that compared to the aduJt court, it is equally, if not more, 

important that persons taking the chair in family courts should be competent to 

do so. The Committee therefore recOI'runends that consideration be given to the 

introduction of a statutory appraisal scheme for chainnen in time for the 

appointment of the next panel in January 2000. 
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Annex A: Checklist for family panels 

Introduction 

Training magistrates and clerks 

Transfers 

TlJe legal profession 

The Magistrates' Association Family Proceedings Committee has considered 

Dame Margaret Booth's report Avoiding Delay ill Childn'/l Act Cases and has 

identified the following 10 recommendations / observ<ltions in the report that 

are relevilnt to family panels. 

I. (3.2.7) The training for magistrates should include: updates on current 

procedures in family proceedings courts; awareness training of the work of 

other agencies in the child care field; case management, risk assessment and 

child protection procedures. Sitting in with the judiciary would be 

particularly welcome. 

Arc falllily pam'ls cllslIrillS tlmt nil these /Ilatters arc collered ill tileir trail/illg syllabus? 

2. (3.2.25) Justices' reasons - clilrification was needed as to the role of clerks; 

magistrates would welcome further trLlining and Ll possible checklist for 

when drafting re<lsons. 

Arc all fa/llily pauc1l11clIJbers aware of tile glfidallcc ol/II/(: preparat ;011 of justices' 

written filldhlgs alld reaS0l15 prepared by Mr Just ice Cazalet ? 

3. A review of the transfer criteria is planned for the Llutumn. This will include the 

power to transfer pri\'Llte law cases down to family proceedings courts. The 

President of the Family Division has amended his practice direction so that 

cases over three days in length can be retained in family proceedings courts. 

Are magistrates aware tlUlI the President of the Family Divisioll has said that 

magistrates Olll sit Oil a case for lip to 5 days whell the sitfillgs are all 
consecutive days? 

4. (3.7.6) Non-specialists undertaking Children Act work - this wasa problem 

for both branches of the legal profession. 

C/wimlcII should be wil/ing to intervene l1Iore wheH advocates dcaling 'with Childre1l 

Act cases nrc acting i11appropriately. 



Local authorities 

Welfare officers and other 

agencies 

Attendance 

Expert Medical Witnesses 

Timetabling and directions 

The use of Section 7 and Section 

37 Orders 
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5. (3.3.10) In-court tr<lining for social workers \ .... as regarded as potcnti[llly 

helpful. It was suggested that local authorities could consider providing in

house training in co-operation with local courts and judiciary. 

Are lI1t1gistrates alld/or clerks il/vo/ved ill ti,e traiJ1illg a/social workers locally? 

6. (3.5.15) Supplementary reports - some guidance would be helpful to indicate 

clearly the circumstances in which a supplementary report was appropriate. 

15 your panel /lsillg Ihe stal1dard forll1 a1ld following lite best gllidance 011 we~fare 

reports issued by thl' ChildrclI Act Advisory COII/mittee ? 

7. (3.5.16 - 3.5.17) Requests to attend court - it should be made clear that a court 

welfare officer attends court for a specific purpose c.g. to give evidence and 

is released there. Consider<ltion needs to be givcn whcther the COllrt welfare 

officer needs to attend court. 

Is your pOl1el following fhl' gllidance 011 welfare officers nttcnding cOlfrf issued by ti,e 

Childrell Act Advisory COlllmittee ? 

8. (3.6) The UK Register of Experts has now been published. A CIIrriclillilll vilae 

for expert witnesses, produced by the Expert Witness Group, was published 

in the Children Act Advisory Committee's 1993/94 Report. 

1-:; YOllr palld illsistiJ1g 011 expert witllesses prodl/cillg a c.v. ? 

9. The training issues <lre being addressed by the Judicial Studies Bomd. 

Best practice guidance has been produced by the Justices' Clerks' Society. 

Is YOllr panel followillg tll/'s best pract ice guidallce whicll lias beell agreL'd (lIld is 

supported by II,e Magistrates' Associatioll? 

10. (3.8.39 - 44) There was confusion as to the way in which these orders were 

being used, \·"hich \-\'as leading to potential duplication of work. COllrt 

welfare officers and guardians ad litem were also not receiving papers in 

good time. 

Is YOllr pal1el follO'i.ving the guidance issiled by fhe C"i/tin'lI Act Advisory 

Committee 011 section 7 atld sectioll 37 orders? 
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Annex B: Judicial Studies Board/ Family Proceedings Panels Training Syllabus 

In March 1994, the Judicial Studies Board published the syllabus for the training 

of family panel members. Family panels are appointed for a three year period. 

The present panels took office with effect from 1st January 1997 having been 

elected by their bench colleagues at Annual General Meetings in October 1996. 

Newly appointed members to the prescnt panel are therefore the first family 

panel members to be fully affected by the changes introduced in 1994. 

The syllabus categorises training under different heads. 

The Foundation Programme (duration: 12 hours) 

Newly appointed members must complete this.programme before they sit to 

adjudicate in court. Trai,ning officers are required to provide a ·course designed 

toenable new members of the panel to do the following when they first sit. 

a) Apply their knowledge of the key principles of the Children Act 1989, in 

particular:-

• that the welfare of the child is paramount; 

• that delay is normally harmful; and 

• that the court should only intervene by making orders if it is better for the child 

b) To use the range of powers available to achieve the best outcome for the child 

c) Know of the powers available to deal with financial orders and domestic 

violence 

d) Use appropriate procedures and practice when dealing with families 

e) Appreciate the role of the different parties, agencies and officers in family 

proceedings such as the local authority, guardian ad litem and welfare officer 

f) Adopt a structured approach to decision making and apply the welfare 

checklist where appropriate 

g) Contribute to the process of formulating reasons for decisions 

New members, as well as undergoing this training, must observe at least one 

family court in session before sitting themselves. 
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The Justices' Clerks' Society Family Law Network, in collaboration with the 

University of Cambridge Board of Continuing Education, published in 1996 a 

training pack for the use of training officers running a foundation course. Its 

objectives are to reduce the preparatory work for training officers and to try to 

ensure there is consistency of approach in ruJUling these courses throughout the 

country. With the election of new family panel members in October 1996, a great 

number of courses were run in November and December 1996 and the evidence 

would seem to suggest that most courses used the training pack referred to 

above and have been successful in meeting their objectives. 

The Basic Programme (duration: 8 Hours) 

This must be completed between 6 and 18 months after a new member first sits. 

The basic programme is designed to build on the experience gained during the 

first year of sitting, but will focus on subjects for which there would have been 

limited time during the foundation programme. These would include: 

a) A basic introduction to the needs of children and the key developmental stages 

b) The nature of attachment and the effect of separation and divorce on children 

c) Approaches to child rearing in families of varying ethnic origin 

d) Signs of emotional, physical and sexual abuse 

e) The treatment of children who have been abused 

o The services available to assist families and children in need 

g) Procedures for adoption and fostering 

The basic programme may consist of a series of sessions provided at panel 

meetings and! or combined with refresher training for more experienced 

members 50 as to make more efficient use of resources and time. For members 

appointed to a panel for the first time in January 1997 this programme must be 

completed between June 1997 and June 1998. 

Ifl 
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Annex B: Judicial Studies Board/ Family Proceedings Panels Training Syllabus 

Refresher training (duration: 12 hours every three years) 

Every member of the panel must complete 12 hours refresher tf<lining during 

the second triennium after appointment and every subsequent triennium. The 

training committee should identify the training needs of the p;:mel and 

individual members and design the programme accordingly. 

Chairmanship training (duration: at least 6 hours) 

Each panel must determine how it should appoint its chairmen, but no 

magistrate should take the chiliT (except in-an emergency) unless he or she h<ls 

first completed a family proceedings chairmanship programme which has been 

approved by the training committee. 

The commencement of new panels in January 1997 has seen the appointment of 

a number of new chairmen. There h<ls therefore been a large number of 

chairmanship courses run locally at the end of 1996 and beginning of 1997. 

When the Children Act came into force in 1991, the Open University was 

commissioned to provide a number of training packs, one of which was 

designed to help training officers run courses on chairmanship tr<lining. This 

pack is still largely relevant to training needs today and has been used as the 

basis for many of the courses described above. 

In the adult court magistrates can only take the chair if they have been approved 

by the local Bench Chairmanship Committee. Before a magistrnte is first put on 

the approved list he or she must undergo training and be appraised whilst 

actually taking the chair. The Judicial Studies Board syllabus stated (in 1994) 

that it was not proposed that selection by appraisal should be extended to 

chairmen of family proceedings panels at that stage. However, trainee ch<lirmen 

should be provided with guidance on the competencies required when taking 

the chair in family proceedings and encouraged to appraise themselves. 

Further chairmanship training (duration: 6 hours) 

Experienced chairmen should complete a further 6 hours chairmanship training 

approved by the training committee, every 6 years after first becoming a 

chairman'in a family proceedings court. This requirement .will take effect in 

October 1997 as the first panel formally came into existence in October 1991, the 

date of the commencement of the Children Act. 







Guardians ad litem and reporting 

officers: Introduction 

Workload levels 

Isolation 01 guardians ad litem 

working from home 

Appraisal of guardians ad litem by 

the judiciary 

The role of the guardinn ad litem and reporting officer (GALRO) service is to 

safeguard and promote the best interests of the child bi providing independent 

social work investigJtion and advice to the courts in Adoption Act and Children 

Ac"t public law proceedings. This need W<lS first highlighted in 1974 by the 

Committee of Inquiry into the death of Maria Colwell and since 1984 each local 

iluthority has had a duty 10 provide a service. 

In the year ending 31 July 1996, there were 8,292 requests for the appointment of 

guardians ad litem in Children Act proceedings. These included 5068 applica~ons 

for Glrl' or supervision orders under section 31 of the Act, 802 requests were in 

emergency protection order applications and 489 for secure accommodation orders 

under section 25. In addition, there v.'ere 4,858 requests for the appointment of 

gunrdiclns ad litem or rcporting officers in Adoption Act proceedings. 

Altogether, the panels in England dealt with 19,068 children. The largest panel, 

Inner and North London, dealt with 1,795 children in the year ending 31 March 

1996, whilst the smallest panel, the Isle of Wight, only dealt with 45 cases. 

nle Booth report identified several issues relcvnnt to the Guardian ad Litem and 

Reporting Officer Service. One problem highlighted was the danger of isolation 

of those guardians ad litem who work from home. These are mostly self

employed guardians.,d litem who <lre members of panels where there may not 

be an administrative bnse and where opportunities for panel members to meet 

together are limited or not seen as important. In addition it is important that 

guardians ad litem are able to discuss problems they are experiencing with their 

panel manager and colleagues. The cost of providing consultation and 

opportunities for guardi,ms ad litem to meet should be recognised as a 

legitimate expenditure heading in the panel budget. 

Of continued concern is the non·availability of feedback from the courts in some 

areas about the working practice of guardians ad litem. 

The Guardians Ad Litem and Reporting Officers (Panels) Regulations 1991 

require that guardians be the subject of C1 review of their work. This is frequently 

termed "appraisal" and in many panels occurs on an annual basis. Appraisal 

forms are an important element in monitoring and promoting the quality of 

guardian work both at an individual and consistent panel wide levcl. Earlier 
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Reporting to the court: guardians ad litem and reporting officers and the Family Court Welfare Service 

Implementation 01 national 

standards lor guardians ad litem 

annual reports have given explicit encouragement for courts to be routinely 

involved in this process. This is typically achieved by the completion of a brief 

pro forma <1t the end of the case which is returned to the panel manager. A 

minority of Cowlty and care centre courts have declined to contribute in this 

way, objecting to the principle of court involvement for this purpose. Instead, it 

is argued, any unsatisfactory aspect of a guardian's work would either be made 

known by the court'at the end of the case and/or put in writing to the p.mel 

man(lger. The Committee continues to believe that the courts should contribute 

to appraisal of guardians as the principal commissioner of their work. We 

therefore recommend that where such involvement is not standard practice the 

subject should again be reviewed by Family Court Business Committees in 

order to reach agreement. 

The Department of Health has continued to provide guidance and support to 

panels throughout the year. The most significant initiative has been the 

introduction of national standards for the Guardian ad Litem and Reporting 

Officer Service with the aim of improving the delivery of a professionally 

competent service by setting clear expectations about key areas of practice 

administration and management. This will ensure there is greater public 

confidence in the work of the guardians ad litem. To facilitate the 

implementation of the national standards, pilot projects have taken place 

within certain panels and the outcome of these projects has been published in 

an implementation guide issued to every guardi<ln ad litem and panel 

committee member. 

Initial discussions are taking place between the Department of Health, the 

National Association of Guardians ad Litem and Reporting Officers and the 

Panel Managers' Association, with a view to establishing a national induction 

programme for guardians with agreed local authority funding for 1997/98. A 

further joint initiative will additionally involve the Law Society and Children 

Panel solicitors exploring ways to improve the effectiveness of the 

solicitor/guardian ad litem working relationship as well as looking at referral 

patterns of guardians ad litem and assisting newly appointed solicitors to have 

the opportunity to gain experience. 

A complaints working party report was also published during the year. The 

whole subject of how concerns about the performance of guardians ad litem 

were dealt with has been a source of anxiety and confusion for both local 

authorities and panels. It is hoped the document will lead to a more constructive 

approach to resolving the majority of issues arising in this area. 



The case management role of 

guardians ad litem 

Problems of disclosure for 

guardians ad litem 

Oxfordshire CC V. P [1995] 2 All 

ER 225 and Re C (Guardian ad 

item: .Disclosure of Report) 

[1996}'1 FlR61 

Appoinlment of solicitors by 

guardians ad litem 

Both Dame Margaret Booth in her report and the Children Act Advisory 

Committee have identified the importance of the guardians' case management 

role within the courts. The guardian ad litem should assist the court with the 

timetabling of cases and identify where delay is occurring. The guardian ad 

litem, in partnership with the solicitor, does identify areas of agreement and 

dis'agreement in cases and their role in assisting, where appropriate, in the 

identification of experts and chairing of experts meetings leads to a narrov\ring 

of issues with consequential reduction in the length of hearings. Guardians ad 

litem are becoming more confident and effective in this role, which is in 

addition to ensuring the wishes and feelings of the children concerned are 

known by the court 

The confidentiality of enquiries undertaken by a guardian ad litem is 

emphasised in the Family Proceedings Rules 1991 (rule 4.23). Subsequent 

judgments have emphasised that the confidentiality of information held by 

guardians may only be waived in specific instances where prior leave of tl~e 

court has been obtained (see Oxfordshire CC v P [1995[ 2 All ER 225 and Re C 

(Guardian ad litem: Disclosure of report) [1996]1 FLR 61). In contrast, it is 

sometimes necessary for guardians to retrieve case papers from long term panel 

storage for current proceedings relating to the same child or perhaps a sibling of 

the child. This too has required leave of the court as has the use of case material 

in the investigation of complaints. The rule has therefore been relaxed in the 

Family Proceedings (Amendment No.2) Rules 1997 and now reads: 

(3) "Nothing in this rule shall prevent the disclosure of any document 

prepared or in the course of being prepared by a guardian ad litem for the 

purpose of-

(a) enabling any person to perform functions required by Regulations made 

under 541(7); 

(b) assisting a guardian ad litem or reporting officer who is appointed under 

any enactment to perform his functions under that enactment." 

A similar amendment to rule 23 in the Family Proceedings Courts (Children Act 

1989) Rules 1991 is to be introduced with the implementation of Part IV of the 

Family Law Act 1996 in October 1997. 

Rule 4.11 of the Family Proceedings Rules 1991, and the corresponding 

provision in the Family Proceedings Courts (Children Act 1989) Rules 1991, 

require the appointment of a solicitor to represent the child in all cases where a 

guardian ad litem has been appointed. 
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Reporting to the court: guardians ad litem and reporting officers and the Family Court Welfare Service 

Family Court Welfare Service: 

workload levels and staffing 

In the course of a House of Lords debate on the family on 11 December 1996, 

Lord Irvine of Lairg questioned the need for the guardian to instruct an 

independent lawyer in every case, including those where the guardian's views 

simply replicated those of the local authority. This has prompted the Lord 

Chan'cellar's Department to consider whether the rules should be amended. 

The Committee understands that the Legal Aid Board welcomes a review of the 

rules, because of the conflict between the present requirement to appoint a 

solicitor in all cases and the Board's obligation to conduct a merits test, which is 

not necessarily satisfied. 

The Association of Guardian ad Litem and Reporting Officers Panel Managers 

has, on the other hand, a number of concerns about Lord Irvine's remarks which 

it has brought to the Committee's attention. The Association points out that 

there are many cases in which the guardian does not form a concluded view 

until the end of the proceedings, and that, although the guardian may come to 

the same conclusion as the local authority, the parents often do not. Guardians 

are not qualified themselves to take on the functions of a solicitor, and there is a 

fear that the public perception of guardians' independence may be undermined 

if the guardian is not separately represented. 

It has been put to the Committee that the Department's primary objective in 

amending the rules would not be to make savings on legal aid, which would in 

any event remain available subject to the merits test. The Department's chief 

concern is that unnecessary legal representation, whether publicly or privately 

funded, can be a cause of excessive complexity and delay. 

The Committee suggests that a distinction might be made between the need for 

separate legal representation in first instance and in appellate proceedings: it is 

often possible for appeals to be conducted satisfactorily by joint counsel. As a 

general principle, however, the Committee believes that the availability of legal 

representation in Children Act proceedings is of vital importance, and that no 

changes should be made to the present rules without very careful consideration 

of the issues raised on behalf of guardians. Above all, there must be no 

suggestion of compromise to their independence. 

Supervision 

The number of children (under the age of 18) who began supervision by the 

Probation Service under an order made in the family courts stayed at about 900 

in 1995, following increases il1'each of the previous three years since the 

introduction of the Children Act 1989 in October 1991. Three quarters of the 

children who began supervision in 1995 were aged under 10. 
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Reports 

The number of reports prepared for the family courts rose by 2(X, to almost 

35,400 in 1995, having risen by 3%1 in the previous year. This continues the slight 

up\\,ilrd trend following the introduction of welfare rcports under the Children 

Act 1989. Estimated figures for 1996 show a further increase, to about 36,900. 

Mediation 

In 1995, the Probation Sen'ice began work on 13,800 mediation cases, 29% fewer 

cases than in 1994. This continues the fall which began in 1994. It may be that 

some of this work has been replaced by non-pri"ilegcd directions appointments 

as both types of work together rose by over 50% between 1992 and 1995 (33,000 

cases in 1992; 50,500 in 1995). 

Estimated figures for 1996 show a similar pattern. The Probation Service began 

work on an estimated 10,600 mediation GISCS in 1996, il 24% reduction on 1995. 

It is estimated that there were 43,800 directions appointments in 1996, 19'X, more 

than in 1995. 

Staffing 

The number of mnin grade court welfnre officers in post at the end of December 

1996 was 623, an increase of 3% on the figure for the end of December 1995 (604). 

Nation<11 standards were issued in September 1994 and came into effect on 1 

Jcmuary 1995. The standards set valuilble guidelines on quality and. consistency 

and cover the hill range of family cOllrt welf<lre work. 

The st<lnd<:1fds set <1 target of 10 weeks for the completion of a welfare report 

following receipt of a request from the court. The Home Office monitors the 

achievement of this standard and continues to use this as one of the key 

performance indicators in the Three Year Plan for the Probation-Scrvice (1996-

1999). 

Performance against the target in 1994-1995 was poor, with the national <1verage 

consistently below 50°;;, fOf ench quarter. During 1995/1996 there has been some 

improvement. The average numbef of weeks to produce a written welfare report 

in 1995/96 was between 10.5 and 11 weeks with about two thirds of the reports 

being completed within the 10 week target. There is, howe\'cr, significant 

variation between nreas. This mlly in p<lrt reflect different court practices in 

requesting reports on a longer timescale, but the timeliness of welfare rcports is 

one of the issues addressed in a thematic inspection, in 1996, by Her Majesty's 

Inspectorate of Probation, the report of which will be published shortly. 

55 



56 

Reporting to the court: guardians ad litem and reporting officers and the Family Court Welfare Service 

Inspection of court welfare work 

by Her Majesty's Inspectorate of 

Probation 

A Handbook for Social Services -

Reporting to /he Court under /he 

Children Act 

Re B (Minors) (Care Proceedings) 

[199411 FCR 471 

Attainment of other aspects of the national standards is <1lso monitored by Her 

Majesty's Inspectorate of Probation. nle Committee welcomes the target and 

looks to Family Court Business Committees to monitor progress. 

Her Majesty's Inspectorate of Probation undertook an inspection of the work of 

family court welfore during the summer of 1996. The inspection, which is 

expected to report during 1997, examined the nature, purpose and cost of the 

Probation Service's contribution to the family justice system, with the aim of 

identifying good practice and assessing: 

• the quality and effectiveness of the work; 

• the level of compliance with the National Standards for Probation Service 

Family Court Welfare Work; 

• whether the work represents value for money; and 

• the scope and nature of future work. 

In January 1996 the Department of Health published a new handbook to assist 

social workers and others who prepare statements, care plans and other reports 

for family proceedings courts. The handbook was written by Joyce Plotnikoff 

and Richard Woolfson to replace guidance issued in 1987 which was no longer 

relevant in many respects to the requirements of the children. 

The handbook was produced at a time when concerns had been expressed that 

on occasions: 

• good social \"lork was undermined by poor presentation at court; 

• there was a proliferation of statements; 

• long statements were reproducing large parts of the case record; and 

• there was a lack of focus in statements, particularly failure to focus on the 

welfare of the child. 

The 16 chapters in the handbook are laid out in coloured sections and accessible 

style and include checklists, diagrams and practical advice. Amongst key 

message emphasised is the duty on all parties to make full and frank disclosure 

of all matters relevant to the welfare of the child whether these are favourable or 

adverse to their own particular case (Re B (Minors) (Care Proceedings) 119941 

1 FCR 471). 

The Department of Health commissioned a series of 10 regional workshops 

throughout the country in the period March to July 1996 aimed at reinforcing 

key messages from the handbook. Attendance was m(linly by social services 
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managers, trainers and local authority lawyers. These workshops had consistent 

responses, including the following. 

• Greater focus on ensuring good quality presentation at court is required, 

both within departments and between departments and their legal sections. 

• Many front line staff felt completely unsupported in pre-hearing 

negotiations ilt court and in the hCilring itself, requiring considerable support 

from managers. 

• There were wide divergences of practice in the respective roles of social 

services and local authority lawyers. In some authorities, lawyers had 

effectively taken over the social work role, not only drafting statements but 

also the care plans for children. 

• It was very difficult to arrange suitable training for front line staff timed to 

prepare them for having to attend court, give evidence, etc. 

The Committee hopes that this excellent handbook will be widely used in 

training staff in future. Copics may be purchased from HMSO (ISBN 0 11 321 

4687), price £9.95. 
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Public interest immunity 

R v Readmg Justices ex parte 

Berkshire County Council 

[1996J I FlR 149 

Re M (a Mmor) (Disclosure 01 

Malerial) [1990J 2 FlR 36, CA 

Air Canada and others v 

Secretary of State for Trade and 

another (No 2) [1983J 1 All ER 

910 Hl 

"During recent times applications for the production by local authorities of 

social services department files in criminal proceedings have greatly increased. 

This has created problems not least because such files almost invariably contain 

confidences whose disclosure is liable to imperil the trust between those in ((lTe 

and those who care for them" per Simon Brown LJ in R v Reading Justices ex 

parte Berkshire County Council [1996[ 1 FLR 149. 

Recent authorities have clarified the <lmbit of public interest immunity, the 

procedure for seeking disclosure, the extent of \vhat m<ly be disclosed and the 

penalties for f<1iling to folio,,\, correct procedure and for engaging in "fishing 

expeditions" . 

Public interest immunity attaches to social work Llnd LlnLllogous records relating 

to children, and such records fall \ ... ithin a special category of immunity, justified 

by the particular circumstances of the welfare of the children: Re M (a Minor) 

(Disclosure of Material) 11990J 2 FLR 36, CA. 

Butler-Sloss LJ s<lid th<lt the basis of the immunity is th.,t child care officers and 

others should be able to be completely free <-lnd fr<lnk in their reports. Sources of 

valuable information may require to be protected, <lnd disclosure of the 

contributions of persons \vho <-lttended CLlse conferences or SOciLlI work 

discussions may hav(;' Lldverse results and even inhibit people from attending or 

expressing opinions frankly, as well as ha\'ing serious repercussions for the child. 

In respect of case conference records, Butler-Sloss LJ said: "Such records ought not 

to be lightly exposed to general scrutiny and the work for children jeopardised 

without careful and cogent reasons for their disclosure": Re M, at 42E. 

Examples of relevant categories are child Glre records Gaskin v Liverpool CC 

1198011 WLR '549 and identity of Notional Society for the Prevention of Cruelty 

to Children informants 0 v NSPCC [19781 AC 171. 

The onus lies on the party seeking disclosure to satisfy the court that the 

documents requested are "\rery likely to contain material which would ghre 

substantial support to his contention in respect of an issue which arises in the 

case, and that without them he might be 'deprived of the means of.. .... proper 

present(ltion' of his case" pcr Lord Fraser, Air Canada and others v Secretary of 

State for Trade and another (No 2) [1983[ 1 ALL ER 910 HL, at 917E. 

The ultimate judge of where the public interest lies is the court: Re M at 43C. 

The test to be applied in adjudication on <In applicatiun for disclosure is: 
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Topic~1 developments in case lilw 

R v DavIs and other appeals 

[1993J 2 All ER 643 CA 

1. "On the application of a party to the proceedings for the disclosure of 

reic\'ant documents, the judge h<1s a duty to weigh LIp the competing public 

interests in the balancing acts referred to by Lord Edmund-Davies in 0 \' 

NSI'CC at 245 and 246. It is for the court on the application to decide 

whether the public interest in protecting the social work records overrides 

the public interest that the party to the proceedings should obtain the 

information he or she is seeking in order to obtain legal redress." Re M, per 
Butler-Sloss Lj, at 43C. 

2. In a crimi nil I case "a judge is balancing on the one hand the desir<1bility of 

preserving the public interest in the <lbsence of disclosure against, on the 

other hand, the interests of justice. Where the interests of justice arise in a 

criminal Ci.lse touching and concerning liberty or conceivably on oCGlsion 

life, the weight to be attnched to the interest of justice is plainly very great 

indeed." per Mann LJ, R v Governor of Brixton Prison ex parte Osman 1 

WLR 281 DC, at 288E. 

The balancing exercise can only be performed by the judge himself examining 

the materillis subject to the application: in performing the bal.mcing exercise, the 

court will have regard to the materiality of the document to the proceedings. Its 

materiality will depend on the purpose for which the document is sought to be 

used: per Mllnn LJ ex parte Osmlln, ilt 2890. 

Therefore, the applicant should establish that his application relates to specific 

information concerning specific evcnts which llre demonstrably relevant to an 

issue in the case and are likely to be material to the applicant's case. 

Any ruling in favour of non-disclosure is not necessarily final. Issues may 

emerge during the course of a trial, so that the public interest in non-disclosure 

is eclipsed by the need to disclose in the interests of justice and of securing 

fairness to the defendant. It is therefore desirable that the judge who decides the 

application conducts the hearing and so continues to monitor the issue of 

disclosure: per Lord Taylor C), R v Davis and other appeals [1993J 2 All ER 643 

CA, nt 648 F-G. 

Social services files contain reports prepared for case conferences, minutes of 

case conferences, social work records, referrals, statutory reviews and school 

reports. These records i1rc compiled by the social services depilrtment of the 

council as part of its duty to protect children, and in doing so it receives 

confidential informiltion. In order to retain confidence thilt information and 

opinions which have been provided will remnin confidentiill, immunity from 

disclosure should be preserved, except in so filr as the court orders'disclosurc of 

certain documents. 



Re A SoliCitor (Wasted Costs 

Order) [1996]1 FlR 40 

In criminal proceedings, when the defence seeks disclosure of local authority 

files, the correct procedure is to issue a witness order under section 66 of the 

Criminal Procedure and Investigation Act 1996 whereby the applicant has to 

show that the witness could give not only material information, but also 

admissible evidence, or produce a document which was both material and 

admissible. In Re A Solicitor (Wasted Costs Order) [199611 FLR 40, the defence 

did not follow that procedure; instead they wrote to the local authority stating 

that they had requested a directions hearing at the CrO\ ..... n Court and continued: 

" ... we tell you this in- casc you wish to be legally represented. We will be seeking 

an order from the judge that the local authority disclose to us their file in 

relation to [the complainant}. We need to ascertain exactly the details of her 

being in care and relevant case history information". 

In a further letter, defence solicitors wrote to the IOGII authority: "\Ne need to 

peruse the file for information about this C(1se and we wonder whether you 

\\'ould be prepared to release this file to us voluntarily. If you are not prepiued 

to release it to us ... confirm that you will attend the practice direction at the 

Crown Court. .. ". The local authority did attend, without the issue of a 

summons, having agreed to waive the formalities. The judge heard i)fgument 

which conceded that the defence hOld no information, and there \ .... as not .my 

vestige of e\'idence that the complainant had ever mode an allegation of sexual 

impropriety before, nor that she had been untruthful nor fantasising at any time. 

The application was held to be "a speculative manoeuvre \vithout any merit". 

The judge made a wasted costs order against the solicitors at the end of the trial. 

This was upheld on appeal to the Court of Appeal. Beldam LJ at page 49 stated: 

" ... these cases make it clear that it is not proper to issue a witnes-s summons for 

disclosure of a doc~ment or documents, still less for the whole contents of a 

file or files for the speculative purposes that material come to light which 

could discredit a complainant. In the present Case there is no evidence that the 

appel1c:mts ever considered whether there were reasonable grounds for the 

application. If the ... appellants wished to find out whether Waltham Forest had 

interviewed the complainant in connection with her allegations they could 

easily have asked the director of social sen' ices before launching into the costly 

and time consuming proceedings of requiring production of the confidential 

files on the off chance. Accordingly we conSider that the application was made 

without reasonable cause and was one which no reasonably well informed 

and competent legal profeSSional would have made." 

The Court of Appe.:11 then referred to the test of "improper unreasonable or 

negligent" in determining whether a \~·.'asted costs order should be considered 

and stated at page 50: "the applicant for J witness summons must have a 

justifiable belief that the document or documents demanded are likely to 

produce evidence material to the issues in the trial, or that they are necessary to 

ensure that the trial is fair. Documents may not be demanded solely to search for 

possible grounds to attack a witness's credit". 
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Topical developments in case law 

R v Reading Justices ex parte 

Berkshire County Council 11996] 

1 FlR 149 

R v HIggins [1996]1 FlR 137 

Held: on application by the local authority for a wasted costs order, the trial 

judge was correct to m"ke such an order and in a specified sum in his discretion. 

Section 19 of the Prosecution of Offences Act 1985 and the Costs in Criminal 

Cases (General) Regulations 1986 covered the situation and the local authority 

was thus a party to criminal proceedings. 

In respect of magistrates' courts: R v Reading Justices ex parte Berkshire 

County Council 1199611 FLR 149 considers the procedure. 

Section 97(1) of the Magistrates' Courts Act 1980 governs disclosure by third 

parties. A party seeking production of local authority files had to satisfy the 

justices that the documents were "likely to be material evidence". The 

principles, which were expressly approved by the Lord Chief Justice in the 

Derby case, are as follows. 

• To be material evidence, documents must be not only relevant to the issues 

in the criminal proceedings but also documents admissible in evidence. 

• Documents desired merely for the purpose of possible cross-examination 

were not admissible in evidence. 

• Whosoever sought production of documents must satisfy the justices that the 

documents were likely to be material, the likelihood to involve real 

possibility, though not necessarily probability. 

• The procedure must not be used as a disguised attempt to obtain discovery. 

Note: These principles relate to production by third parties; quite different 

considerations apply as between prosecution and defence, which are outside the 

scope of this report. 

The procedure was correctly followed in R v Higgins 11996]1 FLR 137. 

A defendant was tried and convicted of indecent assault on a young boy. Before 

the trial commenced in the Crown Court, an application was made by the 

defence for documents in the possession of the local authority to be disclosed. 

Counsel for the local authority resisted on the grounds of public interest 

immunity. The judge had been provided with a large bundle of documents by 
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o v NSPCC [1978J AC 171 
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Other developments 

R vOerby Magistrates Court ex 

parte 8, HL [1996J 

1 FLR513 

8 I 

the local iluthority and had read them over the previous weekend. The judge 

identified three documents as relevant and showed them to counsel for the local 

i.1uthority who agreed with the judge, ,,,hereupon they were disclosed to the 

defence. The Court of Appeal approved and repeated the definition of public 

interest immunity given by Lord Edmund-Davies in D v NSPCC [1978J AC 171. 

The Lord Chief Justice and the court concluded that the material, which 

consisted of statements of special educational needs, annuLll rcdcw records and 

correspondence between the mother and the school, did fall into the category of 

public interest immunity. The Lord Chief Justice stated the obvious principle 

that the level of protection which the documents commanded did not equate 

with documents relating to national security. It simply meant that it was 

material for which the local authority W<lS under a duty to claim public interest 

immunity and it would then be a matter for the judge to decide, doing a 

balancing exercise, \\'hether the public interest in maintaining the confidentiality 

of those documents, and the public interest on seeing that justice is done, 

pflrticularly in a criminal case involving liberty of the subject, requires either 

that the documents be withheld or that the documents be disclosed. 

There have been a number of signific<lnt developments in both substantivc and 

procedurnllaw as a result of decisions of both the House of Lords and the Court 

of Appeal. 

Disclosure - confidentiality and privilege 

Problems of disclosure for parents and their legal representativC's fall into three 

main categories: 

• communications direct with the client; 

• reports from experts where leave has been given to the party by the court to 

disclose confidential documents; and 

• communications received from third parties whether oral or in writing. 

In R v Derby Magistrates Court ex parte B, HL [199611 FLR 513 an application 

\ .... 'flS made under section 97 of the Magistriltes' Courts Act 1980 for witness 

summonses directed to B ilnd his solicitors requiring production of evidence 

disclosing B's instructions. B had been acquitted of murder having made several 

inconsistent statements, one of which admitted sole responsibility for murder of 

a girl. Thereafter the stepfather was charged with the murdcr and sought 

disclosure of documents which constituted B's admissions of murder which 

exonerated the stepfather. 
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Topical developments in case law 

R v Ataou 11988) O.B. 798 

Waugh v Bntish Railways Board 

119Ba) AC 521 

Harmony Shipping Co. S.A. v 

Saudi European Line Ltd 11979) 1 

WlR 13Ba 

The information was held by the House of Lords to be the subject of absolute 

professional privilege, unless waived by the client. It was stated that legal 

professional privilege is a fundamental condition on which the lldministrution 

of justice (IS a whole rests. It is based on the principle that a client should be free 

to consult his lawyer in confidence without fear that this communication will 

subsequently be revealed without his consent. It is never ilppropriate to balance 

it against competing public interests. 

Accordingly the magistrates should not have issued the witness summons 

under the Act to compel production of documents, subject to legal professional 

privilege which had not been waived. The emphasis of the House of Lords 

decision is in the following words of the Lord Chief Justice: 

"But it is not for the sake of the applicant alone that the privilege must be 

upheld. It is in the wider interests of all those hereafter who might otherwise 

be deterred from telling the whole truth to their solicitors. For this reason I 

am of the opinion that no exception should be allowed 10 the absolute nature 

of legal professional privilege ollce established." 

In so deciding the House of Lords expressly overruled R v Ataou 11988) Q.B. 798 

in which the Court of Appeal had held that the client's interest in maintaining 

legal professional privilege should be balanced against the defendant's interest 

in seeking to breach it. It is clear from the Derby case that the reference to legal 

professional privilege was in the context of the relationship bet\veen solicitor 

and client; indeed there was no reason to consider whether, and in what other 

circumstances, absolute legal professional privilege might apply. 

There is in the law a dear distinction between the privilege attaching to 

communications between solicitor and client, and that attaching to reports of a 

client for the purposes of litigation. In the former case the pri\'i1ege attaches to 

all communications whether related to litigation or not, but in the latter case it 

attaches only to documents or other written communications prepared with a 

view to litigation: Waugh v British Railways Board 11980) AC 521. There is a 

further distinction that there is no property in an opinion of an expert witness, 

so that whereas a solicitor could not, without his client's consent, be compelled 

to express an opinion on the merits of the case, a third party \\'ho has provided a 

report to the client can be subpoenaed to give evidence by the opposing side, 

and cannot refuse to answer questions on his factual findings and opinion -

Hannony Shipping Co. S.A. v Saudi European Line Ltd [197911 WLR 1380. 

The general rule in criminal and ci\'il cases is that under English law 

professional privilege is firmly established. A party cannot be required to 
disclose communications between himself and his lawyer, or communications 
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Oxfordshlre County Council v M 

[1994]1 FLR 175 

Re L (Police InvestigatIOn: 

PrivIlege) [1996]1 FLR 731 

8 I 

bern'cen the lawyer and third parties which come into existence for the purpose 

of obt<lining legal advice. A proof of evidence from a potential \'I.'itness of fact is 

not as such disclosable, and neither is <1 report from a potential witness of expert 

opinion. A party may be reguired to produce the st<ltcment or expert's report in 

advance of the hearing, as a prerequisite to using <lnd relying lIpon such 

statement or report.·However, if Ihe party does not intend to adduce the 

evidence he is not and cannot be required to disclose it although the expert Gin 

be subpoenaed by the other side as alreildy discussed. 

Alongside these well established rules relating 10 legal professional privilege 

and litigation privilege in criminal and civil cases, the law began to de\'elop 

differenlly in respect of wardship and subsequently Children Act proceedings. 

Oxfordshire County Council v M [1994/1 FLR 175 has become a landmark 

decision, in deciding that, when the court grants leave for documents to be 

disclosed to an expert in Children Act proceedings, the court has power to direct 

that the resulting report must be disclosed to the court and to all parties. It soon 

became commonplace at directions hearings for such IC<1\'e to be conditional on 

the filing of the report so obtained, irrespective of whether the report supported 

the CilSC of the party seeking leave. 

This decision was expressly approved in Re L (Police Investigation: Privilege) 

[1996]1 FLR 731. A child of two drug addicts became seriously ill after ingesting 

a quantity of methadone. The local aUlhority applied for a care order; the 

parents' contention was that the child had taken methadone accident(ll1y, on one 

occasion only, having removed the bottle from a shelf unknO\\'1l to the parents. 

The mother and father obtained leave to disclose to a medical expert the court 

pilpers in the care proceedings, for the purpose of a report regarding the 

frequency of the consumption of methadone by the child, and the leave was 

conditional upon the report being filed at court by a certain date. That order was 

not appealed by either parent. The mother's solicitor duly instructed a 

consultant chemical pathologist who reported, casting serious doubt on the 

mother's version of events. 

Thereafter the police, while attending a case conference, became aware of the 

report, ilnd sought and obtained disclosure <1t first instance. The mother 

ilppcaled on the basis th(lt the court had no jurisdiction to order disclosure to the 

police bec(luse she argued: 

• it was protected by legal professional privilege; 

• disclosure would infringe her privilege ilgainst self incrimination; and 

• in any event the judge had exercised his discretion to disclose wrongly. 
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Topical developments in case law 

Rank:Film,Oistributors ltd and 

Others·v Video Information 

Centre (a firm) and Others 

[1982\ A.C.380 

The majority in the House of Lords decided that care proceedings were 

essentially non-adversarial, and having reached the conclusion that litigation 

privilege was essentially a creature of advcrsarial proceedings, it followed thtlt 

the matter was at large for the House to determine what role, if any, privilege 

hns in C<lre proceedings. Lord Jauncey, who gave the leading judgment 

indicating that litigation privilege never arose at all, said: 

"It is excluded by necessary implication from the terms and overall purpose 

of the Act. This does not of course affect privilege arising between solicitor 

and client." 

He further stated: 

"I consider that care proceedings under Part IV of the Act arc so far removed 

from normal actions, that litigation pri\'i!ege has no place in relation to 

reports obtained by a party hereto. which could not have been prepared 

without the leave of the cOllrt to disclose documents already filed or to 

examine the child." 

In respect of the privilege against self incrimination the House of Lords 

concluded that where a court is asked to make an order for disclosure, 

compliance with which is likely to involve the danger uf self incrimin<ltion by 

the defendant, <In order producing such a result should not be made: Rank Film 

Distributors Ltd and Others v Video Information Centre (a finn) and Others 

\1982\ A.C.380 

However, that principle did not affect re L, because the district judge, in making 

the order, had no reason to suppose the reports might incriminate the parents, 

and when the report did in fact incriminate the mother, she filed the report 

without taking steps to assert a claim for privilege. At first sight the statement of 

Lord Jauncey might be taken to mean that the mother," on obtaining the report, 

could have sought to vary the order requiring disclosure. 

The House of Lords expressly left that important point undecided. However, it 

was pointed Ollt that any such applic<ltion would have been of limited lise to her 

because the expert, if subpoenaed as a witness, would have been bound to 

answer questions <lS to his opinion, and the mother would have been bound to 

answer questions bascd on the expert's opinion under section 98(1) of the 

Children Act 1989. 

The House of Lords also declined to rule whether a party"to care proceedings 

was under a duty to make voluntary disclosure of all materi<1llikely to be 

material to the welfare of the child. Lord Jauncey dealt with the point in the 

following manncr: 



A v Derby Magistrates Court 

ex parte B 

Ae D(Minors) Adoption Aeports 

Conlidentiality [1995] 

3 WlA 483 H.l. 

"It m .. y well be that this further development of the practice in cases where 

the welfare of children is involved is to be welcomed. But r prefer to wait 

until the point arises directly for decision before determining whether such a 

duty exists and if so what is its scope." 

Although the House of Lords referred to the non-adversarial nature of Part IV 

proceedings, their decision by implication affects all cases whether in public or 

private law concerning children under the Act. 

Therefore, in children cases, what may properly be wi~1held from the other 

parties to the litigation? 

1. Confidential communications between client and legal adviser - R v Derby 

Magistrates Court ex pnrte B. 

2. Communications between legal adviser and experts and witness subject to 

the rule in Oxfordshire County Council \' M whereby leave to disclose 

documents filed with the court to an experl, for the purpose of preparing a 

report, may be conditional upon the resulting report being disclosed to the 

court and other parties. This category may not be a true exception to the 

general rule, in that Re L concluded that a report obtained on such terms was 

not in any event privileged. 

3. Material for which public interest immunity may properly be claimed. 

4. Matcriallikcly to incriminate a party as envisaged in Re L. The rule against 

self incrimination does not prevent a party volunteering a confession. It is 

the element of compulsion which is objectionable. In Re L, the mother was 

not compelled to do anything, and in fact Ihe expert opined on the basis of 

hospital records. In any event the mother can be compelled to answer 

questions from the witness box under section 98(1) of the Children Act 1989, 

and the expert can be subpoenaed to attend and give evidence. 

5. Confidential reports prepared for the court INhere disclosure would be 

seriously harmful to the child. 

In Re 0 (Minors) Adoption Reports Confidentiality [1995]3 WLR 483 H.L. the 

court laid down the tests to be applied in exercising power to restrict disclosure 

of a confidenti<ll adoption report as follows. 

a) There is a fundamental principle of fairness that a party is entitled to the 

disclosure of all material which the court may take into account in reaching 

a decision. 

b) When deciding whether to direct that a party referred to in a confidential 
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Topical developments in case law 

Re D (Minors) (ConCIliatIOn: 

Privilege) C A. 11993J 1 FlR 932 

A v N (Comminal: Refusal of 

Contact) [1997J 1 FLR 533 

report shnll not be entitled to inspect the part which refers to that party, the 

court should first consider whether disclosure would involve <1 fenl 

possibility of significant harm to the child. 

c) If it would, the court must consider whether the o\'erall interest of the child 

would benefit from non~disclosure, weighing on the one hand the interest of 

the child in having the material tested, and on the other, the magnitude of 

the risk that harm \vill occur, and the gra\'ity, if it does. 

d) If the result points towards non-disclosure, the final stage is to weigh that 

consideration against the interest of the other party in having an opportunity 

to see and respond to the material. In deciding, the court should take into 

account the importance of the material to the issues in the case. 

The conclusion is that non-disclosure must be the exception and not the nile, 

and the court must only <lct on clear and compelling evidence. 

6. Attempts to mediate. Re D (Minors) (Conciliation: Privilege) C.A.11993J 1 

FLR 932 sets out the ambit, subject to the exception, where there is a 

statement clearly indicating that the maker has in the past caused, or is likely 

to cause in the future, serious harm to the welfare of a child. In such rare 

cases, the judge will have to exercise a discretion whether to admit the 

e\Tidence, and should only do so if the public interest in the protection of the 

child outweighs the confidentiality of the material. 

Enforcement of contact 

In A v N (Committal: Refusal of Contact) [1997J 1 FLR 533 the Court of Appeal 

has reinforced its recent messages about obligations of a parent tc? afford contact 

to the other parent with their child by upholding an order committing a mother 

to prison for refusal to comply \'vith such a contact order. This was <l case where 

the mother had" ... flagrantly set herself upon a course of collision with the 

court's order." The case is important for two observations: 

L that in deciding whether to commit for breach of an order the child's welfare 

is a "materi • .J" but not the "paramount" consideration; and 

2. " ..... it is perhaps appropriate that the message goes out loud and clear terms 

that there comes a limit to the tolerance of the court to see its orders flouted 

by mothers even if they have to care for their young children." 



Jurisdiction and procedure -

section 98 

Cleveland County Council v F 

[1995] 2 All ER 236 

Oxlordshlre County Council v P 

[1995] 2 All ER 225 

Factuillly, this was an extreme case but the intentions of the Court of Appeal 

seem clear. 

Introduction 

Section 98 provides that: 

u_ (1) In any proceedings in which a court is hearing an appliciltion for an 

order under Part IV or V, no person shall be excused from-

.. ) giving evidence on tiny matte-r; or 

b) answering any guestion put to him in the course of his giving 

evidence, on the ground that doing so might incriminate him or his 

spouse of <111 offence. 

(2) A statement or admission made in such proceedings shall not be 

admissible in evidence against the person making it or his spouse in 

proceedings for an offence other than perjllry." 

The intention was to encourage parents to be fr<lnk in the knowledge that any 

statement or admission would not be used against them. 

How is it working in practice? 

In Cleveland County Council v F 1199512 All ER 236 a care order was applied 

for, after the death of another child in the family, which was the subject of a 

police investigation. The mother made no statement to the social worker or 

guardian ad litem, and sought a direction, within the care proceedings, that any 

statement would be confidential. She was refused by reason of the protection 

given by section 98. 

In Oxfordshire County Council v P 11995]2 All ER 225 the mother admitted 

causing injury to her child when interviewed by the guardian ad litem. Ward J 
held that the guardian ad litem was wrong to mOlke a witness stOltemcnt for lise 

in the prosecution of the mother without leave of the court and in any ('vent, the 

confession \lvas inadmissible in crimin<ll proceedings under section 98. 

The question arises \vhen the court can grant leave to disclose such a statement 

and in whOlt circumstances, having regard to rule 4.23(1) Family Proceedings 

Rules 1991 which provides:-
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Topical developments in case law 

Re G (Social Worker. Disclosure) 

[1996]1 FLR 276 

Re E C (Disclosure of Male"al) 

[1996] 2 FLR 725 

"no document, other than a record of an order held by the court and relating 

to proceedings to which this part applies, shall be disclosed, other than to a 

.party, the legal representative of the party, the guardian ad litem, the Legal 

Aid Board or a welfare officer without leave of the judge or district judge." 

"Document" has been interpreted by the Court of Appeal in Re G (Social 

Worker. Disclosure) [1996]1 FLR 276 to mean a document held by the court, 

and therefore a social worker did not need lea\'c to disclose to the police an oral 

statement made by a parent and recorded in a case note or report which was not 

filed with the court. Butler-Sloss LJ. in the absence of full argument, expressed a 

provisional opinion that a guardian ad litem is not to be equated with a social 

worker, because a guardian ad litem has no function outside the court 

proceedings, and it might be that disclosure of all documents emanating from, 

or information given to, the guardian ad litem would be subject to the leave of 

the court as envisaged in the Pease. 

When an application is made to the court to disclose to the police a document 

filed in the care proceedings, the court has to exercise a discretion, whkh 

involves balancing conflicting factors. Therefore although section 98 provides 

protection for parents, it does not give absolute guarantee against disclosure, 

and interpretation of the section is ultimately a matter for the criminal courts. 

In the P case, Ward J gave guidance on the use to which disclosed documents 

and information can be put. 

1. The information is to be treated as confidential. 

2. The information may be used by the police to shape their enquiries, but not 

for the purpose of evidence in any future criminal proceedings. 

In Re E C (Disclosure of Material) [199612 FLR 725 the Court of Appeal 

decided that where a father, in care proceedings in chambers, admitted fatally 

injuring his daughter, the trial judge had correctly exercised his discretion to 

disclose that information, and the medical evidence, to the police. However, he 

had been wrong to refuse to disclose the statements and evidence of the parents, 

and such part of the evidence and judgment as related to the injuries sustained 

by the child, and the causation thereof. The court held that the following matters 

had to be considered and balanced in reaching a decision on disclosure: 

• the welfare and interest of the child concerned and of other children 

generally; 

• the maintenance of confidentilllity in children cases and the importance of 
encouraging frankness; 

• the public interest in the administration of justice and the prosecution of 
serious crime; 

• the gravity of the alleged offence and the relevance of the evidence to it; 



Proof of risk and facts in 

children cases 

Re H& R (Child Sexual Abuse: 

Standard 01 Proof) [1996] 2 WlR 

8; 1FlR 80; 1 FCR509 

Re M& R (Minors) (Child abuse: 

evidence)[1996]2FlR 195; 

FCR 617 

Supervision orders 

Re B (Supervision Order: Parenlal 

Undertakings) [1996]1 WlR 716, 

1 FlR 676 

RE S (Care Or Supervision Order) 

[1996]1 FlR 753 

Re V (Care Or Supervision Order) 

[1996]1 FlR 776 
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• the desirability of co-operation between the various ngencics concerned vvith 

the welfnre of children; 

• in cases where 5 98(2) applied, fairness to the person who had incriminated 

himself and any others ~lffected by the incrimina ting statement; and 

• any other material disclosure which had already taken place. 

Any room for dispute in this area ~as been removed by the majority decision of 

the House of Lords in Re H & R (Child Sexual Abuse: Standard Of Proof) 

[1996]2 WLR 8; 1 FLR 80; 1 FCR 509, a case concerning Part IV of the Act. The 

House decided the following matters. 

1. "Likelihood of harm" in section 31(2) is established if in the court's view 

there is a real or substantial risk of Significant harm in the future. 

2. The required standard of proof for an allegation of sexual abuse (or indeed 

any fact) is the balance of probabilities, taking into account that "the more 

improbable the €\'ent, the stronger must be the evidence that it did occur 

before on the balance of probabilities its occurrence will be established". 

3. In order to rely on past events to establish the "threshold criteri.;!", those 

facts must be proved to the required standard. , 

Although this case concerns public law matters, the Court of Appeal in Re M & 

R (Minors) (Child abuse: evidence) [199612 FLR 195; FCR 617 makes it clear 

that it applies also to the evaluation of risk in applying section 1 \\'here specific 

facts are alleged. This case is useful also for observations in relation to expert 

evidence. An expert may express a view of the-central issue in the case (e.g. the 

truthfulness of a sexual complainant) provided it is made clear that the final 

arbiter of fact is the court. 

Three decisions by the Court of Appeal - Re B (Supervision Order: Parental 

Undertakings) [1996]1 WLR 716, 1 FLR 676; ~e S (Care Or Supervision Order) 

[199611 FLR 753; Re V (Care Or Supervision Order) [1996]1 FLR 776 - hove 

highlighted restrictions inherent in supervision orders. 

1. There is no power to impose conditions save those expressly allowed by 

the Act. 

2. There is no power to enforce conditions save by the supervisor returning 

the case to court and the court considering anew what order to make. 

3. There is no power to accept enforceable undertakings save where 

injunctions could be granted in the same terms. 
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Topical developments in case law 

Assessments in interim care orders 

Re C (A Minor) (Interim Care 

Order: Residential Assessment) 

(19961 3 WLR 1098 

EHect and duration 01 orders -

section 91 (14) 

It is cie<lr that the supervision order is really only suitable where co-operation is 

reasonably to be .:mticipated on all sides. 

Re C (A Minor) (Interim Care Order: Residential Assessment) [199613 WLR 1098 

gave the House of Lords a chance to consider the powers of the court under 

section 38(6) and (7) to ordcr or prohibil assessments of a child subject to an 

interim care order. In this case the guardian ad litem had recommended a costly 

residential assessment of parents and child. The local authority h(ld refused to 

carry it out on the grounds of cost and asserted that the court hlld no jurisdiction 

to make such an order in respect of a child in interim care. The local authority 

appealed successfully to the Court of Appeal. The House of Lords, however, 

took a different view and upheld the order. The position now is summed up in 

this way by Lord Browne-Wilkinson (page 1106): 

"In my judgment, Iherefore, subscctions (6) and (7) of Section 38 of the Act are to 

be broadly construed. They confer jurisdiction on the court to order or prohibit 

.:my ilssessment which involves the participation of the child and is directed to 

providing the court with the material which, in the view of the court, is required 

to enable it to reach a proper decision at the final hearing of the application for a 

full care order. In exercising its jurisdiction as to whether to order any particular 

examination or assessment, the court will take into account the costs of the 

proposed assessment and the fact that the local authority'S resources lire 

notoriously limited," 

Repeated applications 

1. Children who are the subject of repeated applications to the court are almost 

always detrimentally affected. Section 91(14) of the Children Act says: 

"On disposing of an application for an order under this Act, the court may 

(whether or not it makt!s any other order in response to the application) 

order that no application for an order under this Act of any specified kind 

may be mJde with respect to the child concerned by any person n(lmed in 

the order without leave of the court." 

2. There has been a number of reported cases, but the provision continues to 

cause difficulty in practice. Some matters arc clc<1r: it is an unusual <lnd 

draconian order not to be lIsed as a matter of cOllrse and not to be made 

unless parties have had an opportunity to make considered submissions on 

it. However, there is a subtle difference in emphasis by the court in both Re 

G (Child Care: Parental Involvement) (1996( 2 FCR 1 and B -v- B [199711 FLR. 

Butler-Sloss LJ ,in the former case, concentrates'on the behaviour of the 

parent - " ..... <1n utterly unreilson<lble litigant ... where he will be seen to be 



Re Y (Child Orders. Restricting 

Applications) [1994] 2 FCR 367 

Re N (Section 91 (14) Order) 

[1996J 1 FLR 356 

Re R (a Minor) (Contact: Leave to 

Apply) [1996J 3 FCR 566 
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acting unreasonably or likely to be acting unreasonably in the future". In the 

latter case Waite LJ focuses more on whether the order was required by the 

best interests of the child. An example of the latter approach can be found in 
Re Y (Child Orders: Reshicting Applications) [1994J 2 FCR 367 where Thorpe 

J made such an order when disposing of a first application. 

3. In most cases both approaches will lead to the same answer and afford a 

proper test for deciding whether such an order should be made. Where the 

test is not satisfied, but judicial control is required, a judge (where this is 

practicable) may reserve any further application to himself and direct that 

the first directions appointment be heard by him to consider what future 

course the new application should take. 

4. If an application for leave is made subsequent to an order under section 

91(14), the application should be made ex parle without service on any party. 

The judge upon consideration may dismiss the same. If, however, he is 

considering whether to grant it, he should not do so without giving both 

parties a change to be heard; see the decision of the Court of Appeal in Re N 

(Section 91(14) Order) [1996J 1 FLR 356. 

Having heard both parties, the test to be applied has been stated in different 

ways. In Rc G (supra) the Court of Appeal's test was - "is there an arguable 

case?" In Re R (a Minor) (Contact: Leave to Apply) [1996J 3 FCR 566 Bracewell 

J used expressions like "a good arguable case", "a serious issue to try", "a real 

prospect of success". Whatever test is used, the Court of Appeal is clearly 

anxious that it should not be too high. 
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Appendix 1: Summary of recommendations from previolls annual reports 

Recommendation Actio-n take-n 

199213 

Guardians ad litem should be alerted to the need for the use 

of screens and to advise the court accordingly. 

Courts should rclcilse court welfare officers after they ha\'c 

given their evidence. Where problems continue, matters 

should be taken up locally with the Family Court Business 

Committee. 

There should be a re\'jew of the requirement for different 

application forms to be used in respect of each applic<ltion. 

There should be (1n amendment of the Allocation of 

Proceedings Order to provide for the dowm .. 'ard transfer of 

private law cases from the county court to the family 

proceedings court. This matter was also raised in the annual 

report for 1994/5. 

Case papers should be sent to magistrates at home to ensure 

that they have an opportunity to read the papers in advance 

of the hearing. 

Listing officers in all courts should be identified so that their 

names and telephone numbers are widely known. 

Courts should release guardians ad litem after they have 

given their evidence. 

Since publication of the annual report, no information has 

been forthcoming to suggest that this problem still exists. 

This was also highlighted in the report on delay by Dilmc 

Margaret Booth. Reports from FCBCs have not made further 

reference to this problem. 

New forms have been issued from January 1995, including a 

multi-purpose application form. 

The amendment is expected to come into operation from 

October 1997. 

The Lord Chancellor's Department has drawn the attention 

of family proceedings court staff to this recommendation. 

Within the Court Service, courts and Circuit Administrators 

g<lve directions for this. The administrative arrangem~nts in 

some family proceedings courts do not lend themselves to 

this recommendation 

Since publication of the annual report, no information has 

been forthcoming to suggest that this problem still exists. 
------------------------------------------

Guardians ad litem'should receive legal aid when separately 

represented from the child. (This issue was also raised in the 

next two annual reports.) 

There should be a review of the pri\"ate law training available 

for district judges. 

199314 

Designated judges, as chairmen of Family Court Business 

Committees, should nominate alternative chairmen for a 

I specified purpose or a speCified period, where it appears 

appropriate to do so. 

All tiers of court should follow best practice forms and 

directions. FCBCs were requested to monitor the position. 

No action taken. The Legal aid Board have taken the view 

that any funding of the guardian ad litem in these 

circumstances is a matter for the local authority, or other body 

responsible for the funding of the guardian service. 

The Judicial Studies Board, in 1996, started systematic 

training for judges with private law 'tickets'. 

The Lord Chancellor's Department circulated the ;mnual 

report to 011 FCBCs. 

Reports from FCBCs have no~ made further reference to this 

problem. 



Recommendation Action taken 

There should be provision for private law induction training 

for judges. 

FCBCs should make known locally the out of hours 

arrangements for urgent business. 

Video links should only be used in exceptional circumstances. 

1994/5 

There should be a written description of the duties of the 

designated family judges, to include the role as chairmen of 

Family Court Business Committees 

AU judges and justices' clerks should have copies of the 

President's practice direction of 31 january 1995, which gave 

guidance on the management of children's cases. 

Where a medical report has been made on a child, the court 

should be invited in writing to consider the desirability of 

releasing all or part of the report to the child's general 

practitioner, to be retained as part of the confidential records 

of the child's medical history. 

The judicial Studies Board include an element of private law 

training in their induction seminars for deputy district judges 

and in the continuation seminars for district judges. 

The Lord Chancellor's Department circulated the annual 

report to all FCBCs and their reports have not made further 

reference to this problem. 
-------

This is a matter for judicial decision. 

The Lord Chancellor's Department will be consulting with 

the Court Service during summer 1997. 

--~------~ 

The Court Service has brought this practice direction to the 

attention of the judiciary. It has also been reproduced in 

Stone's justices' manual. 

The Lord Chancellor's Department has circulated the annual 

report to the Department of Health, Panel Managers and 

FCBCs. 

-------------------------------------------

Family proceedings courts should consider the issue of court 

information leaflets. 

The Lord Chancellor should consider allowing family 

proceedings courts to have the same power to order a 

respondent to attend court as is enjoyed by the county court 

and the High Court. 

The Child Support Agency should discuss with the Data 

Protection Registrar amendment of registration details, to 

enable details to be given to courts to facilitate enforcement. 

Family proceedings courts should be given identical powers 

to those of the county courts in respect of the power of the 

district judge to give a direction that an expert may be 

appointed, although no prior authority has been given by the 

Legal Aid Board, and thereafter, to tax the costs. 

Family proceedings courts may individually decide whether 

to prepare information leaflets. However, leaflets will be 

issued in respect of Part IV of the Family Law Act] 996. 

This recommendation is to be included with other proposed 

amendments to the Family Proceedings Rules. 

This has been drawn to the attention of the Child Support 

Agency. 

This recommendation is to be included with other proposed 

amendments to the Family Proceedings Rules. 
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Appendix 2: Statistics 

Commentary 

1. The statistics which form the basis of tables 1 - 4 are 

collected quarterly from family proceedings courts and 

monthly from county courts and the High Court 

throughout England and Wales. Some imputation of 

the data from family proceedings courts has had to be 

made to take account of late or missing returns. 

2. In addition to the routine statistics, information is 

collected on the conduct of care and supervision 

applications. This covers all applications disposed of 

(i.e. withdrawn, refused, no order made or order 

made) in the county courts and the High Court and by 

way of sample from family proceedings courts 

covering four months of the year. 

3. All the statistics are child based; thus a case involving 

three children is counted as three applications and 

three disposals. Similarly, if more than one order is 

made arising from a single application, each order is 

counted separately. 

Applications 

4. Table 1a provides a breakdown of the total public and 

private law applications made in each tier of court 

since 1992. Until 1995 the total number of public law 

<lpplications had been steadily increasing. However, 

1995 saw a fall of 27°1<1 in the county courts whilst there 

was little change in the family proceedings courts."In 

the first half of 1996 the county courts showed an 

increase of 25° Al whilst the family proceedings courts 

fell by a further 10%. In the second half of 1996 the 

county courts rose by 3% whilst the family proceedings 

courts remained steady. Despite the increases in the 

county courts, the overall number of public I<lw 

applications fell by over 5% compared with 1995. 

During 1996, private law applications in the county 

courts rose by about 12% and fell in the f<lmily 

proceedings courts by almost 5%. The total number of 

private la\\' applications in all tiers during 1996 W<lS 

about 6% more than in 1995. 

5. In the first half of 1996 the proportion of public law 

cases transferred to care centres W<lS about 22'XI (26% in 

the previolls six months) and an estimated 26'1.1 in the 

second h<llf of the year. The grounds for transfer in 

1995 and 1996 remained fairly stable with gravity on 

average accounting for 72% of transfers and 

consolidation for 17% (Table 1b). (It should be noted 

that with effect from April 1994 courts have been 

recording the main ground for transfer <lnd 

combination of reasons was replaced by length of 

hearing as a ground for transfer.) 

Public law 

6. Table 2 provides a breakdown of selected applications 

and disposals in public law cases. The number of C<lre 

and supervision orders remained steady at around 

5,600 for the ycar -less than 1% fewer than in 1995; at 

the same time there was a 25% increase in the number 

withdrawn while no orders fell by 5%. There was a fall 

of 16% in the number of emergency protection orders 

and EPa extensions mode in 1996 to about 2,565. The 

number of prohibited steps orders made during 1996, 

estimated at 194, was over 20% less than in 1995. 

Approximately 1,075 residence orders were made 

during 1996 - virtually the same as in 1995. While the 

ratio of applications to orders made for secure 

accommodation remained about the same, the number 

of orders made during the year rose by over 12% to 

about 1,065. 

Private law 

7. Table 3 similarly breaks down selected applications in 

private law cases. During 1996 the Child Support Act 

continued to have a marked effect on the number of 

financial applications and orders made; an estimated 

1,290 financial orders were made compared with 1,905 in 

1995 (3,066 in 1994). The number of applications for 

contact rose during 1996 by just over 7% while orders 

made rose by over 14% to about 40,330. The trend in 

residence orders was also an increasing one. During 1996 

an estimated tot<ll of 27,660 orders were made, over 8% 

more than in 1995. Around 8,730 applications and 5,780 

orders were made for prohibited steps during 1996-

<llmost the same <IS in 1995. P<lrentai responsibility orders 

made rose by over 27% to around 5,680 (Table 4). The 

number of parental responsibility agreements registered 

in the Principal Registry of the Family Division during 

1996 rose by almost 4% to an estimated 3,590. 



Care and supervision 

8. Until 1995, details of time intervals for the disposal of 

care and supervision applications was provided on a 

sample basis covering the month of March for all tiers 

and additionally November for the higher courts. Since 

january 1995 care centres have made returns on the 

disposal of all care and supervision applications. Table 

5(a) shows (by care centre) the average period in weeks 

between (a) issue of application and final hearing, (b) 

issue of application and transfer, and (c) date of 

transfer and start of final hearing. In order to give 

perspective to the figures, column (d) indicates the 

number of returns on which the averages are based. It 

can be seen that in some instances only one rerum was 

received - in others, no returns at all. It should also be 

borne in mind that because a return is completed for 

each child subject to such proceedings the results were 

liable to distortion by individual cases involving 

several children, particularly where the number of 

cases was small. Family proceedings courts continue to 

provide the information on a sample basis but covering 

four months - March, june, September and December. 

The average periods between application and start of 

final hearing for the months of September and 

December 1995, and March, june, September and 

December 1996, are shown in Table 5(b). 

n 



Appendix 2: Statistics 

TABLE 1A Public and Private Law Applications 

HIGH COURT COUNTY COURT FAMILY PROCEEDINGS 

JANUARY TO JUNE 1992 

PRIVATE 1446 24552 27804 

JULY TO DECEMBER 1992 

PRIVATE 1483 28372 30732 

JANUARY TO JUNE 1993 

PRIVATE 931 27994 26276 

JULY TO DECEMBER 1993 

PRIVATE 711 30410 21802 

JANUARY TO JUNE 1994 

PRIVATE 391 30462 19727 

JULY TO DECEMBER 1994 

PRIVATE 229 33337 19466 

JANUARY TO JUNE 1995 

PRIVATE 219 31329 17007 

JULY TO DECEMBER 1995 

PRIVATE 565 34451 18066 

JANUARY TO JUNE 1996 

PRIVATE 127 36707 16974 

JULY TO DECEMBER 1996 

PRIVATE 280 37004 16445 
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:TRANSFERS' GRAVITY CONSOLIDATION 

GROUNDS FOR TRANSFER 

(COMBINATioN'O~ 

URGENCY 

, leNGTH 
.OF~HEARING* 

JUL-DEC 1140 57% 27% 6% 9% • 

JUL-DEC 1583 65%. 14% 10% 11% • 

'1994: 

JUL-DEC 1988 72% 15% 3% 0 10% 

JUL-DEC 1930 70% 16% 5% • 8% 

1996 

JUL-DEC 1211 76% 15% 4% 0 5% 

·~rom 1 Aprii,-1994 combinJrton of re:lSOns no long.er collected - co~;tS en'ter, mom ~ound:for transfer at same time len~th of heciring add~ as 

a ground 'for, transfer. 
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[APpendix 2: Statistics 

TABLES 2A AND 28 

Disposal of applications in 

public law in all tiers of court 
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6 

0 

TABLES 2E AND 2f 

Disposal of applications in 

public law in all tiers of court 
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TABLES 3A AND 38 
Disposal 01 applications in 

public law in all tiers 01 court 
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TABLES 3C AND 3D 

Disposal of applications in 

public law in all tiers of court 
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Disposalolapplications in 

public law in all tiers 01 court 
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Appendix 2: Sta tis tics 

TABLE SA Care and Supervision Waiting Times 

Average number of weeks between (A) application and start of final hearing (B)application and transfer and (C) transfer 

to start of final hearing (D) indicates number of returns received. --denotes a nil return 

199504 1996 01 1996 02 1996 03 199604 

ABCD ABCDABCD ABCD ABCD 

County Court total 

High Court total 

COUNTY COURT 

Binningham 
Blackburn 
Bournemouth 
Brighton 

Bristol 

Caemarfon 

Canterbury 
Cardiff 

Carlisle 

Chelmsford 
Coventry 

Chester 

Derby 
Guildford 
Ipswich 

Kingston upon Hull 

Lancaster 
Leeds 

Leicester 

Lincoln 

Liverpool 

Luton 
Manchester 

Medway 
Milton Keynes 

Newcastle-on-Tyne 
Newport (Gwen!) 
Northampton 
Norwich 
Nottingham 

Oxford 
Peterborough 

Plymouth 
Pontypridd 
Portsmouth 
PRFD 

Reading 
Rhyl 

Scarborough 
Sheffield 
Stoke-on-Trent 

Sunderland 
Swansea 

43.7 9.6 33.0584 
48.3 7.341.1 63 

49.3 2.6 46.7 5 
56.016.734.6 16 
44.2 1.4 42.8 16 
37.6 4.431.1 24 

24.6 3.3 21.3 1 
40.410.3 22.4 13 
51.7 7.644.1 4 

106.467.1 39.2 3 
36.711.423.518 
30.710.8 19.9 4 
28.6 2.6 26.0 3 
41.6 4.836.8 8 
33.710.1 23.5 6 
17.0 13.6 3.4 
40.015.6 24.4 11 
19.2 2.0 17.2 6 
51.610.7 40.9 43 
SO.9 9.441.4 2 
44.3 9.8 34.5 11 
32.7 4.6 28.1 33 
79.621.957.7 1 
43.9 9.3 34.6 52 
45.7 1.544.2 7 
28.6 9.5 19.2 11 
56.813.4 45.4 11 

::: :;: *" ::: 
:;: ::: ::: :;: 
::: ::: :;: ::: 

50.0 3.9 48.1 7 

:;: * :;: :;: 
43.6 9.1 32.1 20 
54.311.837.6 5 
29.4 0.9 28.6 1 
41.2 6.934.3 23 
41.912.029.8 59 
44.1 0.543.7 4 
71.931.4 40.4 6 

:;: :;: * :;: 
38.410.727.7 18 
55.8 2.8 53.0 6 
53.4 4.8 44.0 13 
46.1 4.1 39.5 18 

46.0 11.1 31.37SO 43.5 10.5 28.3539 
51.6 4.9 48.7 35 43.3 6.1 37.3 14 

71.2 38.1 31.3 19 
39.7 3.5 23.2 23 
38.2 4.5 33.7 7 
41.5 6.2 33.3 44 
36.0 2.7 33.3 16 
28.0 3.0 25.0 4 
38.7 5.9 23.4 26 
61.8 5.9 56.0 2 
31.6 8.6 23.0 1 
51.9 13.2 33.4 9 
52.6 16.3 36.3 13 

::: :;: 
39.2 12.5 26.7 15 
46.3 3.2 43.1 12 
SO.5 22.1 28.3 14 
40.0 5.9 34.1 2 

:;: :;: 

42.6 12.2 29.1 19 
34.9 4.0 29.9 18 
35.8 9.7 24.4 29 
21.6 1.0 20.6 5 
53.9 31.0 22.9 2 
34.9 7.3 24.1 7 
::: ::: ::: ::: 

101.6 0.7 12.0 6 
73.6 5.0 68.6 
::: ::: :;: :;: 

33.7 10.3 23.4 3 

43.0 11.5 31.5 3 
33.0 6.4 17.4 11 
48.3 13.1 35.2 7 
55.4 24.0 28.2 20 

44.8 13.3 28.9 12 49.9 15.9 34.0 4 
51.2 14.6 36.6 32 45.7 10.2 35.6 32 
35.7 1.0 34.7 4 
43.1 4.3 16.0 20 
29.9 9.1 19.0 42 
24.8 7.9 16.9 14 
51.7 13.7 35.8 68 
59.8 18.1 41.7 18 
70.4 4.6 58.8 13 
45.2 16.4 28.8 8 
:;: :;: :;: :;: 
:;: :;: ;;: 

:;: ::: 
33.4 17.7 15.7 1 
35.1 7.3 27.8 6 
41.7 5.6 32.5 19 
65.8 21.1 41.6 15 
35.9 0.0 0.0 1 
48.9 8.0 30.4 30 
42.8 7.9 31.4 88 
40.9 7.2 33.7 9 

107.4 48.3 59.1 
32.6 11.1 21.4 
41.3 13.6 19.2 8 
57.5 6.7 17.2 5 
76.8 23.2 53.5 16 

147.0 15.4 131.6 1 

42.8 23.3 19.5 8 
SO.O 12.4 19.1 28 
32.7 7.1 22.6 18 
42.0 1.6 40.3 4 
49.8 8.3 39.7 44 
32.3 7.8 19.0 17 
24.1 0.4 23.7 4 
60.6 20.0 40.6 8 
35.6 0.0 35.6 
::: ::: ::: * 
:;: :;: 

39.9 14.3 20.6 13 
32.3 2.9 29.5 5 
31.2 3.9 27.4 13 
45.5 15.2 30.3 8 
24.4 5.1 2.4 2 
36.8 5.5 25.7 20 
42.6 10.7 26.8 SO 
58.6 6.5 52.1 12 
:;: :;: :;: :;: 

49.6 16.0 33.6 3 
36.1 12.6 23.4 18 
53.3 15.2 36.6 21 
37.0 0.0 37.0 1 
51.2 2.6 41.2 7 

45.4 12.9 27.4623 
54.3 11.7 42.7 29 

:;: :~ :;: ::: 

42.7 7.7 30.1 24 
72.7 0.0 9.0 3 
41.7 3.4 22.9 33 
21.9 0.0 21.9 1 

:;: :;: 

45.5 19.0 26.5 11 
29.1 13.0 16.1 4 
57.6 39.0 18.6 10 
40.2 8.2 32.0 11 

5.8 22.1 28.7 5 
:;: :;: 

30.2 5.1 21.1 8 
41.2 17.0 24.2 9 
38.8 7.2 23.6 6 
60.8 21.7 39.1 15 
34.4 12.2 18.6 10 
47.3 19.8 26.4 43 
37.0 0.0 37.0 3 
SO.3 2.3 30.7 18 
40.4 5.2 35.2 16 
30.6 5.5 25.1 5 
51.4 10.0 29.8 59 
65.7 19.7 36.6 14 
22.0 1.3 16.4 14 
54.6 18.1 36.5 32 
::: :;: :;: :;: 
::: ::: :;: :;: 

33.6 8.4 25.2 2 
94.0 7.4 22.5 3 
55.8 21.4 34.4 8 
30.3 8.9 21.4 16 
51.1 7.6 24.1 10 
21.9 1.1 20.7 6 
33.5 13.4 16.9 22 
41.9 11.0 27.0 SO 
32.0 8.3 15.9 12 
31.7 2.7 29.0 1 

:;: :;: 

38.8 9.3 27.9 56 
49.4 26.2 17.5 11 
71.8 22.7 49.1 8 

71.9 55.0 16.9 1 

49.6 12.3 31.7726 
63.8 23.8 40.0 42 

::: :;: ::: ::: 
55.8 26.3 29.3 32 
44.6 4.8 39.8 10 
52.5 18.2 28.7 44 
30.9 2.2 28.7 2 
:;: :;: 

54.9 5.5 41.9 24 
::: :;: :;: ::: 

41.1 13.0 28.0 9 
57.7 31.8 25.921 
62.0 12.8 47.4 9 
:;: :;: ::: :;: 

49.0 15.6 30.4 16 
36.6 7.4 29.2 7 
40.1 1.3 38.9 2 
47.4 15.3 29.3 17 
35.5 0.9 34.6 12 
SO.4 11.6 32.970 
52.1 11.8 14.010 
63.8 9.7 48.3 13 
32.1 8.3 14.8 8 
47.8 2.7 45.1 3 
59.4 14.8 30.3 78 
63.1 15.7 47.4 18 
28.2 6.1 22.111 
58.5 2.6 4.6 14 
:;: :;: :;: ::: 
:;: :;: ::: * 
:;: :;: 

74.7 7.4 67.3 3 
30.8 12.1 18.816 
46.9 7.3 33.7 28 

107.8 0.0 24.6 3 
36.6 8.3 28.3 12 
38.0 9.9 28.2 43 
42.2 9.6 31.6 69 
39.3 2.6 36.8 10 

::: * 
47.7 0.9 46.9 1 
44.6 12.2 32.4 29 
45.6 8.5 37.1 8 
52.7 16.4 36.2 12 

:(. * :(. * 



Swindon 
Taunton 
Teesside 
TeHord 
Truro 
Warrington 

Watford 
Wolverhampton 

Worcester 

York & Malton 

* *" * ::: 
34.6 6.1 18.4 11 
50.915.5 35.4 39 
31.1 2.423.1 4 
26.2 7.0 17.6 12 
51.1 8.542.6 8 
41.8 3.726.1 7 
51.319.831.5 8 

:;: ::: *" ::: 
44.415.2 29.2 3 

* 
22.9 
43.8 
18.8 

* * * 6.1 12.1 13 
9.2 33.7 31 
0.9 17.9 4 

138.1125.3 12.9 1 
34.0 7.2 21.8 21 
41.9 2.6 39.3 2 
63.3 19.5 43.7 28 
14.9 2.9 12.0 2 
41.6 17.5 24.1 9 

51.8 0.9 28.6 8 
31.6 10.6 6.7 7 
48.2 14.3 26.3 23 
32.3 7.1 21.4 7 

28.4 3.0 25.5 7 
31.5 13.8 17.8 5 
50.7 21.7 29.0 14 
38.8 18.6 20.2 5 

:;: :j:: :;: * 35.5 0.3 18.9 4 
40.8 8.6 32.2 2 81.4 44.3 37.1 

* * " * 61.1 44.8 16.3 5 
42.3 13.6 28.7 10 61.2 22.4 35.0 17 

* * " * 119.8 50.0 69.8 3 
43.4 18.1 25.3 10 38.0 1.0 37.0 2 

40.9 1.0 39.9 3 
34.4 7.8 26.6 4 
54.9 15.3 39.6 22 
35.4 10.2 25.2 5 
25.9 0.0 0.0 1 
62.0 3.0 58.9 7 

* :;: * ::: 
64.6 26.4 38.2 9 
75.3 0.0 17.5 6 
41.5 2.5 39.0 5 

ABCD ABCDABCDABCD ABCD 

HIGH COURT 
Blackburn 

Bristol 
Cardiff 

::: * :;: *' * 
* 

:;: ::: ::: * :;: 
* * 

:(. * 46.9 2.5 44.4 2 

Leeds 
Uncoln 
Manchester 
Medway 
Newcastle 

Oxford 
Peterborough 

PRFD 
Rhyl 

'" * *" *' *' :;: :;: *' ::: :;: ::: :;: 
:;: :;: :;: :;: 

31.9 0.1 31.7 1 
64.830.6 34.2 2 
53.2 6.4 46.8 2 

*' *" *" *" * :;: *" * 
50.6 8.9 41.7 41 

* *' :;: * 
98.0 1.2 96.9 4 

7.9 1.3 6.6 

*" *" * *" 1.0 0.0 1.0 7 

59.3 2.5 56.9 5 

:;: 

::: 
75.0 

* 
* 
" 31.9 

46.7 

::: :;: 

:;: 

* :;: 

0.0 75.0 
:;: :;: 

:1: :;: * 
:;: :;: * 
0.3 31.6 1 
1.6 45.1 20 

:;: :(. 

* :;: * * 32.4 0.3 32.0 3 
:;: :;: 

* :;: * * 
* :;: * 33.3 7.1 26.1 2 

* :;: * * :;: * :;: * 
41.5 1.5 40.0 7 

:;: :;: * " 121.7 42.1 79.6 

* * * :;: 

76.5 16.7 59.9 5 :;: :;: * :;: 
* :;: * :;: :;: 

:;: :;: :;: :;: 

* 

:;: 

* 
* :;: :;: 30.7 16.9 13.9 

44.7 8.0 36.7 7 :;: :;: 

41.3 
79.9 

:;: 

:;: 

¥ :;: ¥ 

9.3 32.0 2 
0.4 79.5 4 

* :;: 
* * 

* 
48.2 17.1 29.1 5 

* :i: ~: 

::: * * 
59.2 15.8 43.3 11 

:;: 

:i: 

:j: * * :;: 
::: :;: * 
* * :!: 

* ::: :;: * 
* * :;: 

Sheffield 
Sunderland 
Swansea 
Swindon 

Taunton 

Teesside 
Truro 
Warrington 

:;: :;: ::: ::: * * :;: :;: :;: * " 39.5 10.8 28.7 5 
'" ,~ '" '" *68.3 0.9 67.4 * :;: 

TABLE 5B Family Proceedings Court 

Average number of weeks between application and start of final hearing" 

QUARTER ENDING APPLICATION TO START OF FINAL HEARING 

SEPTEMBER 95 

DECEMBER 95 

MARCH 96 

JUNE 96 

SEPTEMBER 96 

DECEMBER 96 

28.8 

28.1 

27.6 

31.9 

31.4 

29.4 

*Number of returns received in brackets 

(214) 

(176) 

(222) 

(151) 

(156) 

(175) 

* ::: :;: 

* * * :;: 
46.1 5.6 40.6 1 

:;: :;: * :;: 
22.6 0.3 22.3 1 
18.6 0.0 18.6 2 

* 
* 

:;: 

:;: 

:;: :;: 

44.6 10.3 34.4 2 
32.9 18.0 14.9 1 

:!: :!. :;: ::: 
71.9 34.0 37.925 

* * :;: * 
* :;: 

::: * * * 68.1 11.1 57.0 9 

* :;: 
::: :;: :;: :;: 

:;: :;: :;: :;: 

::: * :;: ::: 
41.3 3.3 38.0 1 
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Appendix 3 Useful names and addresses 

Family Policy Division 

Lord Chancellor's Department 

MrW Arnold 
Family Policy Division 

Lord .Chancellor's Department 

5th Floor, Selborne House 

54-60 Victoria Street 

London SW1 E 6QW 

Tel: 017 2108879 

Court Service Headquarters 

Mrs M White 

Civil & Family Business Branch· 

6th Floor, Southside 

1 05 Victoria Street 

London SW1 E 6QT 

Tel: 01712101671 

official Solicitor to the Supreme Court 
Mr P M Harris 

B1 Chancery Lane 

London WC2A 1 DD 

Tel: 0171 911 7127 

Legal Aid Boand 

Ms L Graham 

85 Gray's Inn Road 

London WC1 X 8AA 

Tel: 0171 813 1000 

Social Care Group - Department of Health 

Mr A Poyser 

Room 511 

Wellington House 

133-155 Waterloo Road 

London SE1 BUG 

Tel: 0171 9724261 

Probation Services Division - Home Office 

Mr C Dolphin 

50 Queen Anne's Gate London SW1 H 9AT 
Tel: 0171 2733615 

Justices' Clerks' Society 

Mr M Marsh (Honorary Secretary) 
The Magistrates' Court 

1 07 Dale Street 

Liverpool L2 2JQ 

Tel: 0151 2550790 

The Magistrates' Association 

Ms J Bracy 

(Secretary - Family Proceedings Committee) 
2B Fitzroy Square 

London W1 P 6BB 

Tel: 0171 3872353 

The Institute of Linguists 

Saxon House 

4B Southwark Street 

London SE1 1 UN 

Tel: 0171 9403100 

The Expert Witness Group 

Dr Eileen Vizard 

Consultant Child Psychiatrist 

Camden & Islington Community Health 

Services NHS Trust 

Simmons House Adolescent Unit 

SI Luke's - Woodside Hospital 

London N10 3HU 

Tel: 01812191883 

Model Format for Expert Witness Report 

Dr Guinevere Tufnell 

Consultant Child Psychiatrist 

Child & Family Consultation Service 

Shernhall Street 

London E17 3EA 

Tel: 0181 5090424 

Fax: 0171 2675887 

and 

Professor David Cottrell 

Department of Child & Adolescent Mental Health 

University of Leeds 

12a Clarendon Road 

Leeds LS2 9NN 
Tel: 0113 2441446 

Fax: 0113 244 1450 



Family Business Liaison Officers - Lord Chancellor's Department 

-

ClAcurr NAME AOOR!SS AND TELEPHONE 

Midland & Oxford Mrs Janet Uoyd 

North Eastern Miss Carla McKee 

Northern Matt Kingsford 

South Eastern Mrs Sarah Payne 

Wales & Chester Mr D Keveren 

Midland & Oxford Circuit Office 

The Priory Courts 

33 Bull Street 

Birmingham, B4 6DW 

Tel: 0121 681 3205 
~~~ 

North Eastern Circuit Office 

West Riding House 

Albion Street 

Leeds, LS 1 5AA 

Tel: 0113251 1200 

Northern Circuit Office 

15 Quay Street 

Manchester, M60 9FD 

Tel: 0161 8331005 x 259 

South Eastern Circuit Office 

Provincial Admin Office 

1 st Floor, Steeple House 

Church Lane 

Chelmsford, CMl lNH 

Tel: 01245 257425 

Wales & Chester Circuit Office 

2nd Floor 

Churchill House 

Churchill Way 

Cardiff, CFl 4HH 

Tel: 01222 396925 x 235 
--~~--~~~~~~~~~~--~~~~~~~~~~~~ .~~~--

Western Mrs Sarah Dudley 

Principal Registry of the Family Division (PRFD) Ms Ruth Ewen 

Western Circuit Office 

Bridge House 

Syon Place 

Bristol, BS84BN 

Tel: 01179 743763 

Room G27 

PRFD 

Somerset House 

Strand 

London, WC2R 1 LP 

Tel: 0171 9367005 

The above officers can provide information on the performance of courts and the handling of family 

business, copies of FCBC and FCF minutes and other local information. 

89 



'. 

90 

Notes 

.' 
f· 




