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Foreword 

Implementation of the Children Act 1989, which came into force on 1 October 

1991, required a fundamental change of approach by the courts, and by 

everyone working on cases in which children were involved. 

The Children Act Advisory Committee was set up to monitor and advise on the 

implementation of the Act. Throughout its existence the Committee has 

performed a ,'aluable role, especially through its annual reports, in collecting 

and disseminating information about Children Act cases, and in promulgating 

best practice. 

I therefore very much welcome the Committee's decision to publish this 

Handbook of Best Practice as a companion volume to its final annual report. It 

provides a definitive statement of good practice in the major aspects of Children 

Act proceedings, and will, I am sure, be an invaluable source of reference for the 

legal profession and others involved in this work. I am grateful to everyone who 

has contributed, whether directly or indirectly, to its production. 

The Right Honourable Sir Stephen Brown 

President of the Family DiviSion 

June 1997 



Introduction 

When writing its final report, the Committee thought it might be helplulto 

gather together in a separate document the guidance 3\'<lilable on best practice 

in Children Act proceedings with a view to pro\'iding a useful tool for the 

conscientious but busy practitioner. Some of this materiill is newly written and 

some is a compendium of guidance from our earlier reports updated both by 
experience and authoritOJti\'c reported decisions. It follows that some of this 

guidance is firmly authoritati~'e (deriving from binding decisions or practice 

directions) whilst much remains advisory, but based on accumulated experience 

of what works best. 

The basic message of this Handbook is that the earlier matters are considered 

and acted upon by the parties and their advisers, and the more that can be done 

jOintly with other parties, the better the court process com serve the interests of 

children. Work done in preparation, and in liaison with other parties, is rarely 

wasted and indeed is almost always producti\'e in terms of avoiding, or at least 

reducing, the trial process which is alter all both the most costly and certainly 

the most stressful part of the whole proceedings. 

We hope that all practitioners (and not just the lawyers) will lind this Handbook 

useful as we try to translate into practice in each case the obligation to promote 

the welfare of the children with whom we me dealing. We have set out this 

Handbook with a view primarily to case of reference in the hope that it will find 

widespread use in practice. 
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local authority solicitors 

All parties and their legal advisers 

1 At the earliest stage, when first consulted, focm; on: 

a) the issues; 

b) the leg<ll framework; 

c) the evidence needed to support an application; 

d) the proposed care plan; 

e) the appropriate le\'el of court; and 

f) the likely time scale for concluding the court case in the light of: 

i) the complexities involved, and 

ii) the ages and needs of the children. 

2 If counsel is to be instructed, do so at an early-stage. Consider together the 

preparation for trial Jnd whether transfer to the care centre is appropriate. 

3 By the first directions hearing, consider whether the issues of fact arc stark 

enough to justify a split hearing, with an early resolution of factunl disputes 

to enable a definitive care plan to be formulated and to enable the guardian 

ad litem to make recommended actions as to outcome. for example, this is 

likely to arise in cases of alleged non-accidental injury where different 

pcrSllnS arc in the frllme as possible perpetrators <lnd/or accomplices, and in 

G1SCS of sexual Libuse. 

4 Usc directions hearings imaginatively. Anticipate problems and address 

them in advance'. 

a) Ensure strict complirlllce \vith timet<1bles for filing evidence and documents. 

b) Inform the courL <lS <l miltter of urgency, if the timetilble calIDot be met for 

any reason. 

c) Be prepared in advance with dates and availability of witnesses and time 

needed to adduce evidence. 

d) Li<1ise \vith other parties to e-nsure that all issues arc addressed <1t <In early 

st<lge, for example: 

i) whether transfer to the care centre would be appropriate; 

ii) which other persons are seeking party status; 

iii) issues of disclosure and confidenti("liity; or 

i\') any assessments or experts' reports sought by any party. 

e) Fix the final hearing, even if only provisionally. 

5 All p<lrties, and in pc1rticul<lr the guardinn ad litem, ';ave i1 duty to: 

a) advise the court on the timetable <lppropriate to the issues and timescale of 

tht' child concerned; 

b) keep the timetable under constant review throughout the prep<lration for the 

hearing; and 

c) bring to the attention of the court promptly any significant dcvelpments and 

seck further directions. 
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1- -Preparation for court in care proceedings 

Instruction of experts 

The care plan 

Preparing the evidence 

Preparation for the hearing 

6 See section 5 below. 

7 Ensure that the issues raised by the local authority are clearly set out with a 

fully researched care plan, to enable the parties to know what case they h~ve 

to meet. 

8 If permanent placement in an alternative family is the plan, prepare the 

ground as far as possible without pre-empting the court's decision. 

9 If the plan is for an adoptive placement, the court will be handicapped in 

assessing the plan and the timescale, unless the child concerned has already 

been considered and approved by the adoption and fostering panel, and 

potential suitable adoptive families have been identified. It is not good 

practice to await the making of a care order before obtaining such 

information, because the court is deprived of important background 

information and significant delay can occur in placing the child in the event 

of the court approving the plan. 

10 If the plan involves a specialist placement with therapy and/or further 

assessment, identify the placement and any professionals involved, together 

with the timescale and the availability of appropriate funding. 

11 If the plan depends upon the finding of facts or determination of particular 

issues by the court, state why and set out clear alternative proposals. 

12 If no firm proposal can be made, that should be made clear and explained. 

13 Check source material and ensure that the case presented is balanced and fair. 

14 If research material is to be relied upon, ensure that it is relevant and cogent. 

15 Prepare a chronology and statement of issues as the case proceeds, in order 

to assist the court at directions hearings. 

16 In advance of the final directions hearing, or pre-hearing review before trial, 

discuss with all parties whether threshold criteria are admitted and if so on 

what basis, so as to be able to present: 



1 

--------------------------------------------------------------------------------------------~ 

The court 

a) a statement of agreed facts relevant to the threshold criteria and outcome, 

and a statement of remaining issues; 

b) a chronology; and 

c) a paginated bundle (core bundle if appropriate). 

17 In reaching the final estimate of length of hearing: 

a) establish what evidence is to be called on behalf of any party; 

b) use the attached template or similar document, in consultation with all 

parties, so as to timetable the attendance of witnesses at court throughout the 

hearing; and 

c) allow time for speeches and judgment in the estimate; and 

d) keep the time estimate under constant review and inform the court 

immediately of any change. 

18 In preparing the bundle for the final hearing, help the judge, parties and 

witnesses by: 
a) providing separate sections for experts' reports and interlocutory orders; 

b) not keeping rigidly to chronological order if it would result in documents 

dealing with one particular issue being scattered throughout the bundle; 

c) ensuring photocopied material is legible; and 

d) having relevant handwritten documents typed. 

19 Consider whether a skeleton argument will be of assistance to the court and 

other parties. 

20 Lodge skeleton arguments with the bundle of documents. (They must lIot be 

handed in on the day of the hearing.) 

21 It is essential that judges have the opportunity to read the papers in advance 

of all directions appointments, and particular before the final directions 

hearing, so as to ensure that all relevimt matters are addressed. It is desirable 

and saving of court time if the judge who is listed for the full hearing also 

determines the final directions appointment. 
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Introduction 

-

Re P (Minors) (Interim Order) 

[1993] 2FlR 742 CA 

, 

22 When an interim Crlre order is made, it is norm<1l1y necess<1ry for the making 

of a further interim care order to be considered on at least one occasion before 

the finnl henring. It appc<1rs that there is a variety of local practices for dcnling 

with such cases, and, while it is not intended to encourage courts to depart 

unnecessarily from well-established 10c<11 arrangements (particularly those 

\\;hich approximate closely to what is recommended below), it is thought that 

some guidance should be given to ensure some degree of uniformity. 

Although the m<1king of further interim care orders is here described as 

"renewal", it must be remembered that the proper form of order is that the 

whole <1pplication is adjourned to the next date for further consideriltion. 

23 The issue of renewal of interim care orders should normally be addressed at 

the first directions hearing. An interim care order made at the first hearing 

will expire after 56 days. in a majority of cases, the reality is that, once an 

interim care order has been made, the position is unlikely to change before 

the final hearing. In such cases it would be wasteful of leg<11 costs to require 

all parties to <lttend a further hearing. 

24 A court may not renew an interim care order as a matter of course, <lnd 

without reconsidcr<ltion. At the expiration of evcry interim cme order, the 

granting of any further interim care order must be considered independently 

on its merits. It Gill never be right for a court granting an interim care order 

at one sitting to <1ttempt to lily down a policy which might fetter the 

discretion of any future sitting in regard to the grant or refusal of it further 

interim care order - see Re r (Minors) (Interim Order) [1993]2FLR 742 CA. 

25 It is, therefore, necessary for the court to make <I judgment regarding rene\\'al 

on each occasion, <lnd the court should trc<I! c<lch further hearing as an 

opportunity to monitor the progress of the application. This does not 

necess<lrily mean that all parties should be required to attend a hearing on 

each occasion. The court is entitled to deal with the matter on the basis of 

<lttendance by thc local authority only, provided that written consents of the 

other parties are produced and no party objects. 

26 It is therefore suggested th<1t, provided the parents of any child concerned 

(or any other party with whom the child has bccn living) are legally 

represented, provision may be made in the first directions order for a further 

interim care order to be made without the need for the personal attendance 

of all parties. 

11 
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---------------------_. ------------
Renewal of interim care orders 

27 When any party objects to the renewal: 

a) that party shilll set out the ch;:mge of circumstances relied upon, and then: 

b) the court must direct an ililer pnrtes hearing, allowing sufficient time for the 

arguments to be heard; 

c) the local authority must inform the court of any objection which it receives; 

<Ind 

d) the local authority should be prepared to report as to progress and all 

parties' compliance with directions. 

28 The procedure would therefore be as follows. 

a) At the first hearing the court would make the interim care order and further 

order that: 

"The application is adjourned to [date] when the court will consider 

whether a further interim care order should be made. Provided consents to 

'the making of a further interim care order have been received, and no 

notice of objection has been received by the [applicant local authority] by 

4.00 p.m. on [48 hours before hearing date] no party other than the applicant 

need attend." 

b) Court staff should then list the date for the judge, district judge, or justices' 

clerk to deal with the application. The appointment should be allowed only a 

short time; if there are several such appointments, they could be block listed. 

c) If any objection is received, the court and, if appropriate, the local authority, 

must notify all parties urgently that they must attend. In the event of there 

being inadequate time to hear a contested hearing, the court must urgently 

fix a date for hearing and make a short term interim care order to cover the 

interim period. 

29 Where a local authority: 

a) produces consents from all pmties; 

b) confirms that all directions have been complied with; and 

c) considers that it might be unduly onerous to require the personal attendance 

of its representative, then there is no reason in principle why the court 

should not permit the local'authority to make a written application for 

renewal. In such a case, responsibility would rest with the local authority to 

ensure that a written application was acceptable to the court, and that all 

parties concerned were satisfied that the papers would reach the court file in 

time for the hearing. 



30 A suggeSted drafi ceriificate'ison pages'I'4{IS. 

31. Thisp.rocedure,shoulo not be adopted where any party is in' breach of 

~riy:C!irection. 

2 

~2; ~he!e~IJY, par~l1t, oro.ther, I'erspn ",!:t()~has I}a.<lpr ",ho,seeks care;o!,the 
child; is,un,,!pre~~n~d,the'c()urt.should'make'a'tailor-mad~,()rder, 

depending on,that party's'significance,in the"case, and ,give notice of every, 

hearing to that person, 
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r Draft application for further interim care order 

APPLICATION for further Interim Care Order 

Date present order due to expire: 

Date of Final Directions/I'TR: 

Date of Final Hearing: 

Estimated length of Final Hearing: 

Respondents' representatives: 

Name: 

Address: 

Telephone number: 

2 Name: 

Address: 

Telephone number: 

3 Name: 

Address: 

Telephone number: 

Child! guardian ad litem's representative: 

Name: 

Address: 

Telephone number: 

14 



Nature of current placement: 

Has pl<lcement ch,mged since last order? 

Is change proposed during this order? 

Extent of contact offered: 

Has this been taken up? 

Timetable 

has the timetable been complied with to date? 

can. all outstanding orders be met? 

are there anyon-going assessments? 

is it expected they will affect the timetable? 

2 

YES/NO 

YES/NO 

FULL/ PARTIAL/NONE 

YES/NO 

YES/NO 

YES/NO 

YES/NO 

(If there has been any actuzli change in placement Of any is proposed, please attach a short report addressing that matter.) 

As solicitors for the [local authority 1 \VEe' enclose copies of consents received, and certify tilnt we h.we received no notice 

of objection to the making of a further interim care order from any party. We apply for a further interim care order to 

remain in force until [date]: 

signed: 

date: 

15 





Introduction 

The role of the family proceedings 

court in cases to be transferred 

The role of the care centre 

33 Nominated care district and Circuit judges who deal with directions 

appointments in public law cases have a vital role in ensuring that the case is 

properly brought on for hearing. Such matters as renewal of interim care 

orders, decisions on split hearings, joinder of parties and timetabling are of 

the utmost importance and may have a crucial effect on the outcome of the 

case. It is, therefore, essential that the judge should have been able to read 

and absorb the papers in the case before the hearing; otherwise it will be 

very difficult for him to challenge anything which the parties' 

representatives tell him. 

34 It is inevitable that first appointments are listed at very short notice. The 

clerk of thdamily proceedings court should: 

a) notify the care centre of the transfer by telephone and ask the date of the first 

appointment before the judge; 

b) inform Llll parties of the directions appointment in the care centre; 

c) ensure that the file of papers reachcs the care centre not later than midday on 

the day before the hearing, using a courier service if necessary; and 

d) alert the district judge, by telephone if necessary, to any unusual factor in 

the C(lse. 

35 Listing staff in the care centre I1Il1s1: 

a) on the telephone, give the clerk of the family proceedings court a date for a 

directions hearing within hvo working days; 

b) place the file before the judge on the afternoon before the hearing; 

c) inform the judge of the listing of the application; 

d). (where\'er possible) make listed time available for the judge to read the 

papers; and 

e) (wherever possible) list appointments subsequent to the first appointment 

before the same judge to ensurc continuity of JpproJch. 

17 





Introduction 

Before proceedings 

Issue of proceedings 

The first directions appointment 

36 The folJO\\'ing is a brief guide to best practice in applications m<1dc undcf 

section 8 of the Children Act. This guidance may need to be tailored to deal 

with Gises invoh'ing unrepresented litigants. 

37 Specific good practice for cases involving i:l1legations of sexual abuse is set 

out in the Annex to this section. 

38 Consider whether the dispute between the pmties could be resolved in ~my 

way other than litiglltion. Most areas have a mediation sen'jce which would 

be able to "ttempt to deal with disputes by way of negotiation and 

agreement. There is rarely anything to be lost, and normlilly much to be 

gained, by medilltion. 

39 At the ellriiest stage, if it becomes clear thl'lt II negotiated or mediated 

settlement will not be possible, focus on: 

lI) the issues, including the question of how crucial facts lIrc to be proved; 

b) the legal framework; and 

c) the evidencc needed to support the case to be put forwlIrd. 

40 Ensure th<1t form Cl contains all relevant information, including a brief 

outline of the case (but not a detililed statement by the applicant). 

4'1 To prevent unnecess(lfY delay at the first directions <1ppointment, prepare lit 

least dr(lft statements by: 

0) the applicant, and 

b) any witnesses who it is known will have to give evidence. 

The role of the court 

42 The court will fix a first directions appointment when an (Ippiication is 

issued. The task of the court lit the first appointment is to: 

<I) investignte the issues; 

b) inquire into the possibility of settlement; lind 

c) give directions in lIny case which hlls to proceed. 

19 



Private lavv cases 

Wellare reports 

20 

43 When giving directions, the court \\'ill normally: 

a) consider the appropriate tier of court; 

b) order the filing of witness statements; 

c) consider whether there Jre circumstances justifying sequential rather than 

simultaneous exchange; 

d) express times for filing (for example, of witness statements or the court 

welfore officer's report) by fixing a date e.g. "by 28 April 1997" and not 

"within 14 days"; and 

e) include in the order the date for the next appointment and, even if only 

provisionJlly, the final hearing. 

44 An order should not provide for an application to be adjourned generally 

unless the parties consider that it will not be necessary to return to court. In 

that event the order should also provide for the application to st<lnd 

dismissed if not restored by a certain date. 

45 The order should provide that any letter of instructions to experts (to be joint 

instructions wherever possible) is to be filed at court. 

46 A paginated bundle of documents and chronology should be normal practice 

except in the simplest case. 

The role of the parties 

47 Parties and their legal representatives must attend directions appointments 

unless specifically excused. 

48 A party's legol representative must have both sufficient knowledge and 

authority to take any necessary decisions. 

49 Use the first appointment imaginatively, anticipating problems ond 

addressing them in advance, and dealing with questions of expert evidence. 

(See section 5.) 

50 When it is to be suggested that there should be contact at a contact centre or 

supervised contact by an individual, make enquiries to ensure that the centre 

or individual wil1 be available to provide the service. 

51 Parties should have access to a court welfare officer, or other person 

qualified to assist them, at or before the first appointment. Some courts 

achieve this by requiring a court welfare officer to attend the first 

appointment, others by referring the parties to the \V'elfare officer before the 



Final directions appointments or 

pre-trial reviews 

The final hearing 

4 

dllte of the first appointment. Ask about the pr<1ctice of the local court if you 

nrc in any doubt. 

52 If a welfare officer hns attempted to mediate between the pllrties, he should 

not be involved in the C(lse in any other way. 

53 When ordering a welfare report, th~ guidance as to best practice note at 

pages 44/45 should be followed. In particular: 

a) the request for a report should state the issue giving rise to the request; 

b) addend um reports should not normally be ordered, and should not be 

necessary for the hearing if timetabling h(lS been effective; 

c) any request for the court welfare officer to attend the final hearing should be 

examined carefully, and not granted as a matter of course; 

d) when a court requires the court welfare officer to attend J hearing, enquiry 

should be made to ensure thilt he is available; (lnd 

e) the court'hearing the case should allow the officer to ghre evidence first <Ind 

then to be released. 

54 The final directions llppointment, or pre-trial review, should be timetabled to 

take place when any welfare report and all evidence has been filed. 

55 The applicant's solicitor must prepare an agreed and paginated bundle of 

documents, containing an index and a chronOlogy, not less than 24 hours 

before the. hearing. 

56 The court \vill expect the parties' advisers to have addressed the guestion 

of what evidence can be agreed and what is in dispute. An order will be 

made accordingly. 

57 The counselor solicitor who will attend the final hearing should attend the 

pre-trial review. If this is not possible, the person Jttending must be 

thoroughly conversant with the case ilnd competent to make any necessClry 

concessions or admissions and to advise the lay client in respect of settlement. 

58 Except by direction of the cOllrt, childrcn should not <lttend a hCilring. 

59 Consider how the decision of the court is to be communicated to the 

children. In some cases, particularly where the court's decision is contrary to 

the reported wishes of the child, it may be appropriate for the court welfare 

officer to sec the child to explain what has hilppened. 

21 
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Annex: Flawed sexual abuse investigation 
l _______________________________ ~ 

B v B (Sexual Abuse Procedural 

Delay) [199411 FlR323 and 

Re A and B (Minors) No 2 [19951 

lFLR351 

Despile the guidance in B v B (Sexual Abuse Procedural Delay) [199411 FlR 

323 and Re A and B (Minors) No 2 [199511 FlR 351, problems continue to occur 

in prh'ate l<lw cases where allegations of sexual abuse of a child me investigated 

by the police and/or social services. Frequently the cases involve an application 

for contact with a child, where the primary cnrcr has refused contact on the 

ground that the child has been sexually abused by the applicant. Such cases 

calise particulLlf difficulties where the npplicant denies the allegation, and 

alleges that the other pJrent h<ls either invented the sexual abuse or has 

braim ..... ashed the child into believing that sexual abuse has occurred. The parent 

opposing contact may be obstructive rand use delaying tactics in order to 

prevent contact taking plac€1 even under supervision. If such cases are not 

strictly timet(lbled, resulting delays Gill achieve the object of frustrating 

resumption of contact, even if the court funds that sexual abuse is not proved. 

Good practice requires as follows. 

a) The legal representatives have a duty, irrespective of whether or not delay 

might be tactically of advantage to their client, to ensure that a case does not 

drift and is resolved with the minimum of delay. 

b) The timetoble must be strictly controlled by the court and must never be left 

to the parties. As in public law cases, the COllrt mllst monitor the procedural 

steps ordered, building in reviews of progress and setting stringent time 

limits and return dates, 

c) When the local authority is involved with a concurrent but independent 

investigation, the principal co-ordinating agency for the determination of 

issues is the court, using section 7 of the Children Act 1989 which enables the 

court to require the local authority to report to the court on the nature, 

progress [lnd outcome of the child protection investig(ltion. Section 7 should 

be used to keep the parties informed of progress and material available. 

d) The local lluthority should make available a social worker to give evidence 

on the report and to be cross examined if so required. 

e) Any joint child abuse interview conducted,by police and social services must 

follow the memorandum of good practice, Othenvise not only is the 

resulting interview of no forensic value, but it may impede or contaminate 

any further assessment of the child ordered by the court. 

f) The court hos power to compel discovery of documents held by locol 

authorities or the police e.g, videos of interview with the child. If any 

arguments arise as to confidentiality, or public interest immunity, they 

should be determined at an early stage at II directions hearing, 

g) Although the'court cannot compel a prosecuting authority to reach decisions 

speedily, the court can and should bring to the attention of the authority the 

need for a timely decision on criminal prosecution. 



h) Even when there is a police investigation, there is no good legal or social 

work reason why the soci<11 worker should not make contact with the parent 

under investigation, so that information can be given and exchanged which 

is relevant to the welfare of the child. The social \\'orker should make it clear 

that until the police investigation is complete, the specific allegation cannot 

be discussed. Many parents under police investig<ltion suffer a sense of 

grievance when no reason is given for denial of contact, with the result that 

the parent perceives the loc,ll authority as pursuing investigations with a 

closed mind and a presumption of guilt. 

i) The issue whether or not a child has been sexually abused is for decision by 

the court c:md it is essential that other <lgencics aW<lit that decision before 

introducing management, counselling or thempy that pre-judges the issue. 

Therefore, the welfare of the child demands speedy resolution of issues. 

j) If leave is sought to instruct an expert, it is essential to define the issues, to 

establish the <lrea of expertise required and the proposed timetable, to consider 

joint instruction and to follow the guidance in scction 5. In deciding whether 

to grant leave for a child to be assessed the court should co-nsider carefully the 

issues, and whether the court is likely to be assisted in determining whether 

sexual abuse has been established, as opposed to outcome, by the contribution 

from on expert in the field of psychological medicine. 

k) There is often a tension between a positive clinical finding of sexual abuse, 

and judicial findings that abusc has not occurred. In contested cases clinical 

methods will inevitably be subjected to scrutiny. Any investigation which 

focuses attention on the statements of the child runs the risk of producing a 

fillse result if what the child says is unreliable or if the child's primary 

caretaker is unreliable, particularly where the rtllcgation emerges in bitterly 

contested section 8 proceedings. The dangers of a f(llse conclusion arc 

enhanced if the alleged perpetrator is excluded from clinical in\'estigation. It 

is vital to approach a child abuse in\'estigation with an open mind. 

I) Where possible directions appointments should be hcard by the judge who is 

likely to determine the substC:lntive issues. 

m) In cases in which there is a stark factual issue to be determined the court will 

need to consider carefully whether it is appropriLlte to obtain a section 7 

report c1L1rifying the issues before ordering (1 welfare report, whether factu(11 

issues need to be determined by the court before II welfare report is ordered 

as to outcome, or whether a report should be ordered ilt an early stage in the 

proceedings. Each case needs to be considered on its merits, and the court 

welfare service should be invited to make representations. 
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IntroducUon 

leave to instruct experts 

H v Cambridgeshire County 

Counc,l [1997J 1 FCR 569 

60 The guidance in this section applies equally to public and private law cases 

in which experts are instructcd. 

61 It is of critical importance to distinguish the respective functions of expert 

and judge. 

a) The expert forms an assessment, and expresses an opinion within the area of 

his expertise. This may inClude an opinion on the issues in the case, but the 

judge decides particular issues in indi\'idual cases. 

b) It is not for the judge to become invoh'ed in medical controversy, except in 

the rare case where such controvers), is an issue in the case. 

62 The court depends on the skill, knowledge, and above all, the professional 

and intellectual integrity of the expert witness. 

The role of the instructing parties 

63 Applications for leave to instruct experts should be considered by each party 

at the earliest possible stage of the proceedings in order to a\'oid serial 

applications by different parties seeking to counter opinions from experts 

which do not support their case. Such applications are likely to be refused -

see H v Cambridgeshire County Council [1997J 1 FCR 569. 

64 Advocates who seek sllch leave have .. positive duty to place all relevant 

information before the court (It the earliest opportunity. Applications arc 

unlikely to succeed unless they speCify: 

aj the category of expert evidence sought to be adduced; 

b j the name of the expert; 

c) his availability for reporting, meeting with other experts and attendance 

(It court; 

d) the relevance of the expert evidence to the issues in the case; 

ej whether the evidence can properly be obtained by both parties jointly 

instructing one expert; and 

f) whether expert evidence may properly be adduced by one party only, e.g. 

the guardian ad litem. 

The role of the court 

65 The court has il positive duty to enquire into the information provided by the 

party or parties seeking Je<Jve to instruct.m expert. 
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Experts and the courts 

Re C (Expert Evidence: 

Disclosure Practice) [1995] 

1 FLR 204 

letters of instruction and provision 

of informafion to experts 

66 The court should never make a generalised order for Ic;wc to disclose papers 

to an expert. The order should specify: 

a) the <lTeJ of expertise; 

b) the issues to be <Idd ressed; 

c) the identity of the expert; 

d) the date by which the letter of instruction is to be sent; 

e) the documents to be released to the expert; 

f) the date for filing the expert's report with the court; 

g) a provision for experts of like discipline to communicate (as discussed 

below) to agree facts and define issues, together with responsibility for fixing 

the agenda and chairing the meeting; and 

h) the availability of the expert to gi\'e oral evidence, if required. 

67 Expert rcports based solely upon leave to disclose documents in a "paper 

exercise" are rarely as persuasive as those reports based on interviews and 

assessment as well as the documentation. Re C (Expert Evidence: Disclosure 

Praclice) [1995[ 1 FLR 204 provides guidance on experts, in contested cases, 

meeting in ndvancc of the hearing. It should be a condition of appointment 

of any expert thnt he should be required to hold discussions with other 

experts instructed'in the same field of expertise, in advance of the hearing, in 

order to identify areas of agreement and dispute, which should be 

incorporated into a schedule for the court. Such discussion should be chaired 

by a co-ordinator, such as the guardian ad litem if there is consent so to act 

In adv<lnce of the meeting, the co-ordinator should prepare and circulate to 

all experts a schedule of issues and questions to be addrt..'>Ssed at the meeting. 

n,e schedule should be prepared in co-operation with all parties, so that all 

relevant matters are considered by the experts. 

68 Problems may arise when an expert's conclusion is unfavourable to the 

instructing party's case. The court may need to give consideration as to how 

that expert's evidence is to be adduced. 

69 The letter of instruction should: 

a) define the context in which the opinion is sought; 

b) set out specific questions for the expert to address; 

c) identify any relevant issues of fact to enable each expert to give an opinion 

on each set of competing issues; 

d) specify any examinations to be permitted; 

e) list the documents to be sent to the expert, which should be presented in a 

sorted bundle and include an agreed chronology and background history; 

and 

f) require, as (1 condition of appointment, that the expert must, in advance of 

the hearing, hold discussions with other experts appointed in the same field 
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Duties of experts 
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of expertise, and produce a statement of agreement and disagreement on the 

issues by a specified date. 

70 Always disclose the letter of instruction to the other parties, and invite them 

to contribute to defining the <1ppropriate issues, rrlev.,nt doclImcntntion, 

history, and questions to be addressed. Include the resulting letter in the 

bundle of docum~nt5 for use in court. 

71 Doctors who have clinical experience of a child before the commencement of 

proceedings should have all clinical material made available for inspection 

by the court and other experts c.g. medic.,1 notes, hospital records, x rays, 

photographs, and correspondence. 

72 It is the instructing solicitor's duty to ensure that an expert \vho is to give 

oral evidence is kept up to date with relevant developments in the case. 

73 It is the duty of the advocate Gliling <In expert to ensure that the witness, in 

advance of giving oral evidence, has seen all fresh relevant material, and is 

aware of new developments. 

74 The role of the expert is to provide independent <lssistance to the court by 

way of objective, unbiased opinion, in relation to matters within his 

expertise. Expert evidence presented to the court ml,lst be, and be seen to be, 

the independt'nt product of the expert, uninfluenced by the instructing p<lrty. 

75 Acceptance of instructions imposes an obligation to 

0) comply with the court's timetable; and 

b) notify the instructing solicitors promptly if there is ony risk that the 

timetable cannot be adhered to. 

76 Experts should not hesitate to seek further information and documentation 

when this is required. Such requests should form part of the court bundle. 

77 In his report, an expert should: 

a) state the facts or assumptions on which his opinion is based, and not omit to 

consider material facts which detract from his concluded opinion; 

b) make it clear when a particular aspect of the case is outside his expertise; 

c) indicate, if appropriate, that his opinion is not properly researched becuusc 

of insufficient d<lta, ilnd is therefore provisional; ilnd 
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Experts and the courts 
~--------------------------------------------------------------------------

Assisting the experts 

The Expert Witness Group 

d) inform the other parties, and, when appropriate, the court, if at any time he 

changes his opinion on a material matter. 

78 If an opinion is bilsed, wholly or in part. on research conducted by others, 

the expert must: 

a) set this out clearly in the report; 

b) identify the reseorch relied on; 

c) state its relevance to the points at issue; and 

d) be prepared to justify the opinions expressed. 

79 It is unacceptable for any expert in a child case, whose evidence is relevant to 

the outcome, to give evidence without having read, in advance, the report of 

the guardian ad litem. 

80 Legal advisers for the parties should co-operate, at an early stage in the 

preparation for trial, to ensure availability of the experts to give evidence in a 

logical sequence. 

81 It is helpful to timetable experts, in a difficult case, to give evidence one after 

another, so that each can listen to the evidence of other experts, and 

comment on that evidence. 

82 Child proceedings are non-adversariat and it is not necessary that witnesses 

are called in conventional order. 

83 Where it becomes clear that an expert's opinion is uncontentious, .md that 

the expert will not be required to attend court, he must be notified at the 

enrliest opportunity. Whenever attendance at court is necessary, the court 

must always try to accommodate the expert by interposing the evidence at a 

given time. 

84 In order that all relevant matters are fully considered at the appropriate time 

in advance of the hearing, it is essential that advocates who will appear at 

the hetlring are involved at the earliest stage in order to consider how the 

case should be prepared and progressed. 

85 The Expert ,Witness Croup has been active in de\'eloping tln 'Expert Witness 

Pack', which it hopes to have published in the autumn of 1997. The pack, 
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which will be available for purchase and will be cited in bibliographies, etc., 

will include several pro formas and: 

a) draft letters of instruction and acceptance; 

b) a checklist for both solicitor and expert; 

c) guidelines and a model cllrricuilim vitae for expert witnesses; and 

d) a model format for experts' reports. 

86 Further information about the Expert Witness Group and the Expert Witness 

Pack may be obtained from: Dr Eileen Vizard, Consultant Child and 

Adolescent Psychiatrist, Camden & Islington Community Health Services 

NHS Trust, Simmons House Adolescent Unit, St. Luke's-Woodside Hospital, 

Woodside Avenue, London NlO 3HU (Telephone: 0181 2191883) 
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G v G 119851 FLR 894 

87 Appeals lie to a single judge of the Family Division unless the President 

otherwise directs. The procedure on appeal is set out in Rule 4.22 of the 

Family Proceedings Rules 1991. 

88 Despite guidance in reported cases, problems continue to arise in the 

preparation ilnd determination of such appeals. 

89 COmpliilnCe with the rules and good practice requires the follO\ving. 

a) The merits of an ilppeal must be carefully and expeditiously considered. 

Dissatisfaction with the decision of the family proceedings court will not 

justify an appeal, unless the cOllrt erred in the exercise of discretion within 

the meaning of G v G 119851 FLR894. An appeal is not a rehearing. 

b) Time limits are strict. An appeal must be commenced by filing and serving 

the notice of appeal on all parties and on any guardian ad litem within 14 

days of the decision, unless the appeal is against an interim carl' order or 

interim supervision order, in which event the time limit is 7 days. The period 

for service may be altered by the High Court on application, to a longer or 

shorter period, under Rule 4.22 (3)(c). The High Court will not grant an 

extension of time without good reason and advocates must be prepared to 

justify such applications. 

c) The documents set out in Rule 4.22(2) must be filed in the nearest district 

registry which is a care centre to the court in \'I1hich the order appealed from 

wns mnde. Good practice requires that all reports and witness statements 

filed in the proceedings should be filed for the appeal in addition to the 

documents identified in Rule 4.22(2). 

d) The family proceedings court must as a matter of urgency supply to the 

appellant a typed copy oi the notes of evidence and of the reasons for the 

decision. It is detrimental to the welfare of the child concerned if there is any 

delay in the production of these documents. 

e) Strict time limits ;;lre laid down for a respondent who wishes to cross nppeaJ, 

or to seek a variation, or an affirmation of the decision on grounds other than 

those relied upon by the family proceedings court. Within 14 days of receipt 

of the notice of appeal the respondent must file and serve on all parties to the 

appeal, a notice in writing setting out the grounds relied on. No notice may 

be filed or sen'ed in an appeal against an order under section 38. 

90 The appeal should be set down promptly. Where it is unlikely that a case can 

be listed without delay on Circuit, nrrangements will be made for the appeal 

to be hcnrd in London. 

91 In advance of the hearing the appellant must file a paginated bundle with a 

chronology,lOd in all save the most simple cases, each party must file a 

skeleton argument. There is a duty upon advocates to file in advance an 

accurate time estimate of the length of hearing, and to keep the court 

informed of any change to that estimate. 

92 Any application for a stay pending appeal must be made to the High Court. 

The family proceedings court has no po\\rer to gr<1nt a stay. 
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Early consideration 93 Crown Prosecution Service nnd defence solicitors should give early 

consideration whether disclosure of records held in the possession of a local 

iluthority may be required. The nppropriate time for such consideration 

will be at the commencement of the 4 \\'ceks period (custody cases) or 6 

weeks period (bail cases) between committal or tr<1nsfer and the plea and 

directions hearing. 

94 The parties should inform the judge of the steps that have been taken so 

that, if necessary, directions may be given and noted on the questionnaire. 

95 Requests by the Crown Prosecution Service or the defence solicitor for 

disclosure should: 

a) be made in writing to the legal services department of the local authority 

who \vill nominate a lawyer to deal with the matter; 

b) provide specific details of the information required and an expl~mation as 

to why it is relev<lnt to the proceedings, identifying as precisely as possible 

the ciltegory and nature of the documents for which disclosure is sought; 

and 

c) be accompanied by a copy of the indictment or of the schedule of charges 

upon committal. 

96 If the defence solicitors request information, they should notify the Crown 

Prosecution Service of the request nnd vice versa. 

97 Case records will be examined by legal services and the <Ippropriate officer 

to identify whether they contain the information which is sought. 

98 Information which is disclosed to the defence solicitors will also be 

disclosed to the Crown Prosecution Service and vice versa. 

99 If the C<lse records do /Jot contain the requested information, the requester 

will be so informed by legal services which, subject to relc\'ance and the 

principle of confidentiality, may be able (but is not bound) to provide a 

summary of the type of information which is on file. 

100 If the requester is not sCltisfied with the response, legal services, after 

npproprinte consultation, will provide the name of a person to be witness 

summonsed to attend court with the records. 

]01 Where the case records do contain the information requested, legal services 

will disclose it 50 long as it is not protected by public interest immunity, 

legal privilege or statutory confidentiality. 
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I l ___ Disclosure of~cal authority documen_ts _________________ _ 

102 If the local iluthority wishes to lIssert protection from disclosure for the 

records requested or any of them, legal services, after appropriate 

consultation, will provide the name of a person to be witness summonsed 

to attend court with the records. 

103 If the local authority wishes to make representations as to why the records 

requested should not be disclosed, it will inform: 

a) the requester; 

b) the opposing party's representative; and 

c) the court listing officer, 

and a convenient date for listing before (] judge will be set. 

104 The local authority should provide a skeleton argument and serve it on the 

parties arid the court. 

105 At the hearing: 

a) the \ .... itncss must produce the records to the judge; 

b) files must be flagged to identify the documents for which immunity from 

disclosure is sought; 

c) representations will be made on behalf of the parties; and 

d) the judge will give appropriate directions. 

106 Whenever possible, the hearing will be before the judge who will be 

conducting the trial. If the trial judge has not been nominated, then the 

hearing judge may determine the issue of disclosure. 

107 The judge will give his decision in court or chambers, in the presence of the 

parties' representatives. 

108 The judge may also gi\'e direction as to the custody of the records pending 

trial and as to any copies to be obtained 011 beh<llf of the parties. 

109 The hearing referred to above should take place not less than 4 weeks 

before trial. 

110 Where the requester has reasonable grounds to believe that a witness or a 

defendant has been invo!\'ed with social scn'ices, information may be 

obtained by \'\'riting to the relevant department stating the witness's or 

defendant's name, date of birth and address. 



Confidentiality 0' records 

! 
7 

____ I 

111 The court will normally conduct' the hearing at which public interest 

immunity is claimed in chambers, where the local authority may be 

represented by a solicitor. 

112 When records nre disclosed to the parties by order of the court, it is on the 

undertaking that: 

a) they will only be used for the purpose of the criminal proceedings before 

the court; and 

b) their contents are revealed only to the parties and their legal 

representatives. (Leiwe of the court must be obtained for wider disclosure 

e.g. to an expert witness) 

Costs 113 An officer of the local authority who necessarily attends couro, for the 

purpose of the proceedings otherwise than as a witness may be allowed 

expenses (Regulation 18(2) within Costs in Criminal Cases (General) 

Regulations 1986). 

114 The court has no power to order payment from central funds of the cost of 

a search or leg<ll costs. 

115 If the court rules that the (Ipplication for disclosure is frivololls or by way of 

a fishing expedition, it may order that costs be paid by the applicant or his 

legal advisers. 
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Appointment 01 a panel guardian 

ad litem 

I Best practice guidance on section 37(1) directions 

1. A direction under 537(1) is appropriate where the court desires an 

investigation becfluse "it appears to the court that it may be appropriate for a 

care or sllpervision order to be made" (537(1». 

2. A direction under 537(1) is I/ot lawful unless it appears to the court that a care 

or supervision order may be appropriate. Thus, in private law proceedings, a 

direction under 537(1) should not be used as a device for the purpose of 

enabling the court to appoint a guardian ad litem. Unless "it appears to the 

court that it may be appropriate for a care or supervision order to be made", 

any referral for a welfare investigation should be made under 57. 

3. The purpose of a 537(1) direction is to enable the COllrt to cause the local 

authority to assess whether a care or supervision order is needed. It is ,not to 

obtain a general welfare report. However, the making of a s37(1) direchon will 

also c~lIse the local authoritY to consider whether and \vhich child welfare 

support services should be provided by the local authority, or other action 

taken, <1S well as or instead of a care or supervision order: 537(2), and note the 

delails of the duty of the local authority to report to the court under 537(3). 

4. Upon a direction under 537, the local <luthority must report back within eight 

weeks unless the court otherwise directs: 537(4). The date for the next 

hearing must be fixed: Family Proceedings Rules 1991 rule 4.15(2)(ii), Family 

Proceedings Courts (Children Act 1989) Rules 1991 rule 15(5)(ii). The date for 

the report should also be specified under FPR r. 4.14(2) or FPC (CA) R r 14 (2). 

5. When a county court which is not a care centre makes a direction under 

537(1). it will facilitate expedition of any proceedings begun by the local 

authority if the court makes a direction under the Children (Allocation of 

Proceedings) Order 1991, art. 3(2)(b) for the application to be made to the 

appropriate care centre. 

6. When a court has made a direction under s37(1), and "has m<lde, or is 

considering whether to make, an interim care order" (s41(6)(b», "the court 

shall appoint a guardian ad litem for the child concerned unless satisfied that 

it is not necessary to do so in order to safeguard his interests": 541(1). 

7. The court cannot appoint a panel guardian unless the proceedings are 

"specified" within 541(6). Section 41 does not authorise the court to appoint a 

guardi<ln ad litem, upon making a 537(1) direction, if the court has not made 

and is not considering whether to make an interim care order: 541 (6)(b). 

.' 

'. 
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~ppendiXA: 

Section 7(1) Referrals 

Communication 10 local authorily 

of 037(1) direction or s7(1) referral 

8. Section?(1) is for C<lses where the court desires a welfare investigntion and 

report. This might include a child protection issue, ego abusive interference 

with a child by a parent or other person who does not have care of the child: 

in such a case an injunction may be, the appropriate remedy. 

9. The reporter under a 57(1) order is the eyes and ears of the court and is 

required to investigate and to report to the court on the \\'elfare of the child. 

The reporter is an independent agent of the court, is not a party to the 

proceedings and is not legally represented. 

10. Whether an order under 57(1) should be directed to the Court Welfare 

Service or the local authority may be affected by: 

(i) previous involvement with and knowledge of the family by the local 

authority, in which case the local authority is likely to be appropriate, 

particularly if the involvement is recent or continuing; 

(ii)local arrangements between the Court Welfare Service and the local 

authority for distribution or shllring of investigation work. 

11. When considering whether to make a 57(1) referral or a s37(1) direction, the 

court should as far as practicable obtain the available relevant information 

from any social worker or court welfare officer who is currently involved 

with the child, or a duty court welfare officer. 

12. Upon making a 57(1) referral. the date for the next hearing must be fixed: 

FPR r4.15(2)(ii), FPC(CA)R r 15(5)(ii). The date for the report should also be 

specified under FI'R r 4.14(2) or FI'C(CA)R r 14(2). 

13. It is important that whene,'er a court makes a 537(1) direction or a s7(1) 

referral to a local authority, the authority should be informed as quickly as 

possible. An immediate telephone notification should be confirmed in 

writing. FPR r 4.26(3) and FPC(CA)R r 27(3) require that a copy of a s37(1) 

direction shall be served on the local authority as soon as practicable. FPR r 

4.26(4) and FPC(CA)R r 27(4) provide for the court to direct which parts of 

the documentllry evidence should be served on the local authority where a 

s37(1) direction has been made. 

First published i1l tile Committee's nll/-lIta! l'C'port for 1992/93. 



Guidance, best practice notes and pro formas from the Committee's previous annual reports 

II Urgent hearings on Circuit before Family Division judges -

standby procedure 

(This notice does not relate to the hearing of appeals from Magistrates' Courts 

under Section 94 of the Children Act.) 

Where a case is proceeding in, or is transferred to, the High Court and an urgent 

hearing on Circuil is required before a High Court Judge of the Family Division, 

enquiries should first be made as to the availability of such a Judge in the arca. 

It may be necessary to cont(lct Circuit Office to ascertain the judicial itineraries. 

If the case cannot be accommodated IOGllly the President of the F<lmily Division 

will consider arranging for an additional High Court Judge to go out to the 

Circuit specifically to hear the case. In order to assist the President in reaching 

his decision the following procedures must be followed:-

(i) The Designated or Nominated Family Judge must certify that the case merits 

an urgent hearing before a High Court Judge of the Family Division. 

(ii) Contact should be made with the Family Division Liaison JlIdge for the 

Circuit who will require a brief summary of the issues in\Tolved and the 

reasons for urgency, together with the estimated length of hearing. A list of 

Family Division Liaison Judges appears at the foot of this item and the 

Circuit Office will have details of their itineraries. 

If for any reason the Family Division Liaison Judge cannot be reached contact 

should be mode with the President's Clerk, Mrs Sheila Bell, on 0171-936 6576. 

Family Division Liaison Judges 

Midland and Oxford Circuit 

North Eastern Circuit 

Northern Circuit 

South Eastern Circuit 

Wales & Chester Circuit 

\f\'estern Circuit 

Mr Justice Stuart-White 

M r Justice Singer 

Mr Justice Wall 

Mr Justice Johnson 

Mr J lIstiee Connell 

Mr Justice Holman 

First pllblished illihe COllllllittcc's fHlJlllal report](Jr 1992/93. atltt IIpdated il1 May 1997. 
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Appendix A: 

III Questionnaire on guardian ad litem perfonnance 

Name of Guardian 

Name of case: No: 

Part one (To be completed by ti,e slnffJ 

1. Did the GAL appoint a solicitor for the first hearing' 

2. Did the GAL attend all directions ~nd interim hearings as appropriate' 

3. Did the GAL adhere to the court timetable? 

4. Did the GAL respond to telephone calls and letters satisfactorily' 

Part two (To be completed by till' Judge/Magistrates) 

5. Did YOLI consider the report to be (Tick ns appropriate) 

6; Did the CAL gi\'e oral evidence (Tick as appropriate) 

7. Did the GAL's argument/evidence justify the recommendation made? (Tick as appropriate) 

8. If you have any further comments as to any aspects of the GAL's work please state them: 

Name of court: 

Da~e: 

Signed: 

Name: 

Please return to: 

40 

Yes/No 

Yes/No 

Yes/No 

Yes/No 

Good 

Adequate 

Poor 

Well 

Adequately 

Inadequately 

Well 

Adequately 

Inadequately 
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Guidance, best practice notes and pro formas from the Committee's previous annual reports : 

IV Local authority assessments 

Special considerations arise where the local authority wish to carry-out an 

assessment eg a Section 37 assessment or family assessment. 

In sllch cases the court should:-

i) Identify the purpose of the assessment. 

- - --' 

ii) Specify the time in which the assessment is to be carried out <1nd direct th(lt 

evidence of the outcome of the assessment be filed by a given date. 

iii) Fix a directions hearing for <l date immediately after the dale fixed for the 

completion of the assessment. 

iv) At the directions hearing the court should consider what evidence is needed 

to bring the case speedily and fairly to final or substantive hearing. 

v) Where the court exercises its discretion to grant leave for the papers to be 

shown to a particular expert, the court should go on to give directiqns. 

These should: 

o State the timescale in which the evidence in question should be produced. 

• Provide for the disclosure of any written expert report both to all parties and 

to the other experts in the case. When a report is disclosed it should include a 

copy of the letter of instruction. 

• Provide for discussion between experts following mutual disclosure of 

reports and for the filing of further e\'idence by the experts stating the areas f 

agreement and disagreement between the experts. Parties should only 

instruct experts who are willing to meet in udvance of the hearing. When 

gmnting leave, the court must make this a condition of the llppointment. 

Where it proves imprllcticable to give such directions at the time when leave to 

disclose the report is granted, the court must set a date for (I further directions 

hearing at \'1rhich such directions can be given, 

First plll1lis/Jed ill the COl1lllliltee's nl/1wnl report /0,.1993/94. 
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V Bundles of documents 

The efficient preparation of court bundles is an essential element in the art of 

advocacy, and much time is wasted if certain elementary rules are not 'observed. 

The guidelines givcn in the judgment by The Honourable Mr Justice Wallin IlvIl 

(Practice Judgment)i1994) 1 FeR 805 are as follows. 

i) Preparation of bundles by solicitors: 

• Should be done in consultation with counsel; 

• Must be done in consultation with solicitors for all other parties; 

• Must be done in good time before trial. 

ii) It is the responsibility of the applicant solicitor or fee earner having the 

conduct of the case, to check bundles before they leave the office. This 

responsibility should not lie with junior office staff. 

iii) All documents must be legible and not abbreviated. 

iv) Documents should be in a logical (usually chronological) order, the oldest 

at the bottom. 

") All bundles must be properly indexed with a description of each document 

and the page number at which it begins and ends. 

vi) Pagination should be consecutive and continuous throughout each bundle 

and should not for example refer to 'page 1 of 3'. Copy bundles should 

only be made after a master bundle has been paginated. 

vii) It is preferable for the solicitors having the conduct of the litig~tion to 

prepare and distribute all the bundles and to charge for photocopying. 

However, where indices only are supplied, it is the duty of the recipient 

solicitors to ensure that the bundles which they make up have identical 

pagination to the master bundles. 

viii) Thought should be given to the categorisation of documents and their 

distribution into indi\'idual bundles ego statements, expert reports. 

ix) Any medical records reproduced must be legible, in the correct order and 

the right way up. Solicitors' correspondence (if any) should be in 

chronological order and typed copies of manuscript letters provided. 

x) Unnecessary material and duplication should be avoided. 



Guidance, best practice notes and pro formas from the Committee's previous annual reports 

xi) The chronology provided by the applicant should be cross referred to the 

relevant page in the bundle. The person preparing the chronology should 

also prepare a chart of drama tis personae. 

xii) There must be a spare bundle of documents for use ,by witnesses. It is the 

duty of the advocate having conduct of the proceedings to ensure that the 

witness's bundle is kept lip to date. 

xiii) BlIndles should be able to lie flat when opened. Staples, clips etc, should 

be removed. 

xiv) Documents which arrive late and are agreed should be paginated, 

photocopied, hole punched and inserted in the relevant bundle and the 

index amended. 

The Committee endorse the judgment and further consider that in cases of 

complexity the court should be provided with an agreed statement of the issues 

and also skeleton arguments. 

The Committee consider the preparation of bundles to be an important part of 

preparing a case and recommend to the Family Law 6m Association and the 

Law Society that this be included in the training provided for new members. 

Firsl pllblislled ill Ille Commillee's mllllmi reporl for 1993/94. 
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VI Best practice note for the judiciary and family proceedings courts when 

ordering a court welfare officer's report 

1 A \\'clfare report may only be ordered pursuanfto Section 7 of the Children 

Act 1989 ie. when a court 'considering any question with respect to a child 

under [the] Act 'requires a report' onsuch matters relating to the welfare of 

that child as are required to be dealt with in the report'. A report may not be 

ordered for any other purpose. 

2 Before a welf<1re report is ordered consideration should be given to the 

court's power to refer parties to mediation (with the consent of the parties). 

This may be to a mediation service or the court welfare officer, depending on 

local arrangements. It is important that this should not be confused with a 

welfare report and that any court welfare officer who may have bt>en 

involved in any privileged mediation proceedings should not be the officer 

who undertakes the preparation of a \velfare report. 

3 TIle ordering of a welfare officer's report is a judicial act requiring inquiry 

into the circumstances of the child. A report should never be ordered when 

there is no live issue under the Children Act before the court; for example, a 

report must not be ordered when no formal proceedings have yet been 

instituted. Furthermore, save in exceptional circumstances, a report should 

not be ordered in response to a written request by the parties. 

4 Although the exact procedures in different cour~s vary, there will always be 

some kind of preliminary appointment or hearing before the district judge, 

justices' clerk or family proceedings court in children's cases. This is 

normally the occasion on which a welfare report should be ordered. The 

attendance of the parties and their solicitors is required ;at this time to enable 

the court properly to inquire into the issues to be covered'in the report. 

When a court welfare officer is present, or otherwise (Iv<lilable, the court 

may consider inviting the parties to have a preliminary discussion with him 

or her. 

5 When a welfare report is ordered the judge, district judge or justices' clerk 

should explain briefly to the parties what will be involved and should 

emphflsise the need to co-operate with the welfare officer and specifically to 

keep any appointments made. In particular, \\'hen the principle of contact is 

in dispute the parties should be told that the welfare officer will probably 

wish to see the applicant parent alone with the child. It should also be 

emphasised that the report, when received, is a confideritinl documen"t and 

must not be shown to anyone who is not a named party to the npplication. 
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6 The order for the report should specify the time by which the report should 

be filed and, if possible, indicate the date of the substantive hearing. TIle 

solicitors for the applicant should be handed a pro forma in the form of the 

model at Appendix VIII and asked to complete details such as name, address 

and telephone number on the front of the form. The judge, district judge or 

justices' clerk should complete the rear of the pro forma which sets Ollt the 

reasons for the report ,md the concern of the court; this should set out 

sliccinctly the issues on which the officer is being asked to report. This part 

of the form should specify any documents which are to be sent to the welfare 

officer. This form must be fully completed and attached to the court file 

before the court disposes of the case. 

7 An addendum report may be ordered eg for the purpose of testing an 

agreement bctv\'een the parties or where there has been a. substantial change in 

circumstances. However, an addendum report should not be ordered merely 

because of a delay or adjoununent in the listing of the substantive hearing. 

8 The court will not order both a welfare report and Section 37 report. 

9 It should be noted that court welfare officers do not travel outside the United 

Kingdom; International Social Services are available to meet this need. 

10 A court \ .... elfare officer will not attend a hearing unless specifically directed 

to do so (Family Proceedings Rules 1991, rule 4.13 and Family Proceedings 

Courts (Children Act 1989) Rules 1991, rule 13). When such a direction is 

given the court should ensure that the officer gives evidence as soon as 

possible after the case has opened (and in any event on the first day) and is 

released after that evidence has been completed. 

First published in tile Coml/littee's flIlIIlIal report for 1993/94. 
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VII Best practice note to court staff when welfare reports have been ordered 

Staff should ensure that the pro forma on the court file has been fully 

completed by the solicitors and the judge, district judge or justices' clerk on 

the day that a welfare report is ordered. When this has not been'done the file 

should be immediately referred back to the judge or, when he or she is not 

immediately available, to another family judge or authorised clerk. 

2 A copy of the order and of the pro forma should be sent by the court to the 

court welfare office within whose area the child lives within 48 hours of the 

order being made. Copies of all documents specified on the pro forma 

should accompany the order. The pro forma should be date stamped with 

the date of despatch. 

3 When a welfare report is received, it should immediately be date stamped and 

copies should be sent by the court to the solicitors for the parties immediately 

(or faxed when there is less than 7 days before the hearing) usually without 

reference back to the judge. Where a party acts in person a letter should be sent 

by the court inviting that party to call to collect the report. 

4 When a hearing date (or change of date) is being considered and it appears 

that the parties will require the court welfare officer to attend, he or she 

should be consulted before the date is fixed. 

First pllblished ill the COl1lmittee's nl11ll1aJ report for 1993/94. 
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Appendix A: 

For tile Ilse of file court office 

Court: 

Case Number: 

Name of judge or clerk to the justices: 

Date of case review: 

Date of final hearing: 

Report ordered on: 

This form sent on: 

VIII Welfare Report Referral Form 
Report to be filed by: 

About this form 

• The solicitor for the applicant must fill in Part 1 (below) 

• A judge or a justices' clerk will fill in Part 2 (overleaf) 

• The court office \vill then send a copy of this form and any other papers to the court welfare office within whose area 

the child Ii,'es. This will be done within 48 hours. 

Part 1 The Applicant 

Full name (surname in BLOCK LEITERS): 

Date of birth & Relationship to the child: Date of Birth Relationship 

Address 

Daytime Telephone Number Home Work 

The Applicant's Solicitor 

Name and Reference Name Ref. 

Address 

Telephone & FAX numbers Telephone fax 



Guidance, best practice notes and pro formas from the Committee's previous annual reports 
-- ------- - - ----- ---

The Respondent 

Full nome (surname in BLOCK LETTERS) 

Date of birth & Relationship to the child: Date of Birth 

Address 

Daytime Telephone Number Home Work 

The Respondent's Solicitor 

Name and Reference Name Ref. 
---

Address 

Telephone & FAX numbers telephone fax 

Other relevant parties 

Full name (surname in BLOCK LETTERS) 

Date of birth: 
---------------------------

Address 

Children 

Name 

I. 

2. 

3. 

4 .. 

Dote of Ilirth Residing with School Attended 
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Part 2 The nature of the application, For ('xall/plc: rcsid£'llce.- COli tact, parental rcspollsi/Jility. prohibited steps, spI'rifle issue, (or olher): 

The Welfare Report Give, i1l Jeff/ill/It' reasc)JI(s) for ti,e Caul'/ ordering the rf1wrt / particular arms of COI/Ct.-'T/I (vllie" are to be reported 01/: 

Part 2 completed by Name: 

Date: 

o District Judge 

First /lIIMisllt'li ill the Committee's all'lIIal rCJlort for 1993/94 o Justices' Clerk 
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IX Receipt and undertaking for video recordings 

Name of solicitor Name of firm 

Address 

Telephone Solicitor's reference 

I, the above named solicitor, hereby confirm thtlt I am acting for (insert name of client): 

who is a party to proceedings currently before the COllrt concerning (insert name of child or children): 

I acknowledge receipt of the recording mmked "Evidence of 

I ocknowledge that this recording is and will remain the property of the Chief Constable of ........... . . ................. Police 

notwithstanding the filet that I agree to pay the reasonable expenses incurred by ..................................... Police in 

providing me with this recording on loan. 

I undertake that whilst the recording is in my possession I shall: 

a) not make or permit any other person to make a copy of the recording; 

b) not make or permit any disclosure of the recording or its cOD-tents to any person except when in my opinion it is 

strictly necessliry in the interests of the child and/or the interest of justice; 

c) not pilrty with possession of the recording to anyone other than to counsel instructed by me or to an expert witness 

authorised by the court, and in particular 

(d) NOT PART WITH POSSESSION OF THE RECORDING TO (illS,.,.' IIallle or cii,"'): 

(c) at all times (except whilst being played) keep the recording in a locked, secure container and not lea\'e.it unattended 

in vehicles or otherwise unprotected; 

(f) record details of the name of any person allowed access to the recording and produce such record to an officer of 

...................... Police upon request; 

(g) ensure that any person who takes possession of the recording under paragraph (c) above is supplied with a copy of 

this undertaking .. nd agrees to be bound by its terms; 

(h) return the recording to ...................................... Police immediately upon the conclusion of the proceedings or when I 

am no longer professionally instructed in the matter whichever is sooner; 

(i) give notice to ............ . Police of any application to the court which may result in the variation of the 

terms set out in this undertaking. 

Signed: 

Doted: First pllbUshed ;/1 ti't' Commit/u's mlllllnJ report for 1994/95. 
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X Guidance as to preparation of the justices' written findings and reasons -

The Honourable Mr Justice Cazalet 

1. The obligations placed upon justices and their clerks are set out succinctly in 

Rules 21 (5) and (6) of the Family Proceedings Courts (Children Act 1989) 

Rules 1991. Stated summarily these require that before the court makes an 

order or refuses an application or request, the justices' clerk shall record in 

writing, in consultation with the justices, the reason for the court's decision 

and any finding of fact. Furthermore, when justices make an order or 

refuse an application, the court, or one of the justices constituting the court 

by which the decision is made, shall state any finding of fact or reasons for 

the court's decision. These provisions are-stmightfonvard and are 

expressed in terminology which is unequivocal. They must be interpreted 

literally and strictly. 

2. The justices and their clerks must ensure that the reasons and findings of fact 

are slated at the time the order is made. They cannot be added to 

subsequently. The written reasons and findings of fact must accord with 

what is stated in court. Justices cannot make an order and then reserve 

judgment (a luxury which the Court of Appeal is permitted). Justices must 

give their reasons, and any findings made, each time they make an order or 

decline to make an order. 

3. There can be no "back door" process. That is to say that if. on appeal, a point 

is taken which the justices did consider in their deliberations but omitted to 

put in their reasons, they cannot formally make a subsequent addendum to 

those reasons and supply them to the appeal court. 

4. Even when the parties are agreed, there is, none the less, an overriding duty in 

the court to investigate the proposals advanced by the parties. However, the 

extent of the investigation must reflect reality and so, when an agn..>ed order is 

sought, the investigation of the evidence need not and should not be dealt 

with in full detail unless there are concerns as to the propriety of the order. 

Nevertheless, it is particularly important that in cases where a care order is 

made by consent the basis lipan which the care order is made is clearly stated, 

for example because of a failure to prott..'Ct from an abusi\'c spouse or an 

agreed non-accidental injury as set out in some statement identified in the 

proceedings. If this step is taken it will avoid a long and perhaps inconclusive 

later trawl through the evidence in the earlier G1Se in an attempt to establish 

what the actual finding then was and its relevance to a different child or new 

family situation. Also, justices must bear in mind that it will always be 

important for the child's wishes (given that the child is of sufficient age and 

maturity for those wishes to be relevant) to be taken into consideration. A 

consent order sought by the parents may not always pmperly reflect this. 
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---- - -- -------

5. The Children Act has brought two fundamental changes in the way that 

justices conduct hearings. First they must read all the papers before coming 

to court (that is to say they must come into court "hot"); second they must 

gi\'€ their reasons and findings of fact in writing. It is essential that justices 

are fully conversant with the written documents before the case starts. This 

will have one advantage in particular. The justices will know when to 

intervene to stop evidence being led which simply repeats what has already 

been stated, usually in a statement of evidence in chief. This unnecessclrY 

repetition can be extremely time wasting. 

6. It is vital to remember that the findings of fact and reasons will form the 

basis of any appeal; accordingly they must be clearly stated. In order to 

avoid pressure of time when reasons are being prepared it may be 

appropriate to release the parties for a period or to require them to come 

back the next day. In this event only one of the justices concerned need 

attend and read out the written reasons and findings. 

7. Clarity in findings and reasons is important not only so that the appeal cOllrt 

knows the basis on which the decision has been made but also so that the 

losing party knows why the decision has gone against him. It is worth 

remembering that decisions in family cases, unlike most other decisions in 

the courts, concern the future. ff the losing party leaves court without 

understanding properly why the order has been made ag<1inst him becallse 

the court has not clearly explained the reason for its decision then this will 

not augur well for later hearings and may well give rise to a sense of 

grievance which impedes the working of the order. 

B. Do not be afraid to mise points with advocates during their speeches. This 

should help to clarify difficult points. 

9. \tVhcn justices make an order which differs from the <Idvice or conclusion 

reached in the report of the court \".,elfare officer or guardian ad litem it is 

imperative for them to set out in clear terms why they have done so. This 

need not be stated at great length but it must be possible for the parties (and 

if there is an appeal, for the appellate court) to follow the process whereby 

the different conclusion was reached. 

10. When the arguments of the losing party arc being dealt with in the findings 

state these first; before the arguments of the party in whose fm'our the 

decision is to be m<lde. 

11. Whcn YOLI intcn'ene because an advocate is being too long windcd, 

repetitious or <1dvers<1rial you \\'ill carry much more authority if you have 
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Appendix A: 

More Specific Guidelines in Setting 

out Reasons and Findings of Fact 

read and fully understood the papers in the case. When you do intervene be 

firm, courteous and controlled. 

12. When you are dealing with a care case it is usually helpful to require the 

advocate when opening the case for the local authority to state specifically 

the facts upon which he relies as establishing that the threshold criteria 

apply. This will enable the court to direct its mind to the material evidence as 

it emerges and should help to clarify at an early stage the findings which will 

have to be made to support a care order. 

There are a number of different proformas used by different justices for the 

purposes of setting out their reasons and findings of fact. Once a particular 

system which works satisfactorily has evolved.then it would be a mistake to 

interfere with it in any fundamental way. I accordingly set out below some 

guidelines which may be of assistance in formulating reasons and findings. 

1. At the start state brief details about the child, parents and any other party 

(this includes dealing with family, siblings and where the child makes 

his/her home etc). 

2. State, in concise form, the competing applications (ie. the orders which each 

party is secking). 

3. State the relevant facts not in dispute, including appropriate background 

details (this will include stating physical injuries, emotional or educational 

problems from which the child may have suffered and which are not in 

dispute. This will/lOt deal with the cause of such injuries unless that also is 

not in dispute). Keep this short. 

4. Set out in general form the facts in dispute (for example the c(luse of a non

accidental injury). This will normally involve a short statement of the 

competing assertions by the parties concerned. 

5. State your findings of fact including in particulfJr, where appropriate, whose 

evidence was preferred. In general terms you should slate the reasons for 

preferring one witness to rmother (for example because he or she was more 

convincing, because there was corroboration, or because one witness clearly 

had a better recollection than rmother rmd so forth). Be careful before you call 

a witness a liar. We are not infallible! 



GUid-a-n-c-e-, b-e-s-t-p-r-a-c-ti~e-n-o;:s -a-n~ ~ro formas from the Committee's previous annual reports -I 
------------------------------------------! 

Conclusion 

6. An appellate cuurt Glnnot write into justices' reasons inferences and findings 

working backwards from their conclusions. The material findings of f<let must 

be stated; so be as firm as you feci you com be \vhen st<1ting your findings. 

7. State concisely any relevant law, and refer to,the threshold criteria. Refer to 

any re/evallt passage of legal authority cited. 

8. State your conclusions from the facts found. In particular, if you are deilling 

with a care case you should state why you consider the threshold criteria 

to apply. 

9. State your decision and reasons for it, milking clear that you have taken into 

account the welfare checklist by going through the relevant provisions. 

The sequence stated above is the one that 1 usually follow. It matters not if you 

vary it somev.fhat or if your proforma follows <l somewhflt different sequence. 

The importance is that you should deal with all those particular headings. 

The clerk is under a legal duty to record your findings and reasons in 

consultation with YOLI. Once you howe completed your deliberations you should 

call in the clerk-and go through the record of your findings of fact .md reasons. 

On the bock of the proforma your clerk will enter the details of oil the 

documentary e\'idencc which was considered by the court. 

Provided you follO\\' these various heads you should cover all essential matters. 

The important thing is to get a system; a sequence of headings under which you 

deal with the evidence and any submissions made by the advocates which lead 

on to your decision. Once YOll have learned to 'work within a p"rticular 

frnmework, the preparation of the written findings and reasons will come much 

more easily. 

First pllblis/n'II;1/ tile C()lIImilfc£"s illlllllill H'/Jortfor 1994/95. 
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Appointment as guardian ad litem of child subject of proceedings 

1. This note supersedes the previous practice note published at [1993J 2 FLR 

641. Its purpose is to provide fresh guidance on the appointment of the 

Official Solicitor. 

2. In specified (public law) proceedings under the Children Act 1989, the 

Official Solicitor may only be appointed in the High Court, in accordance 

with a direction of the Lord Chancellor, reported at [1991 J 2 FLR 471, where 

the court considers that the circumstances <lrc that: 

(1) the child does not have a guardian ad litem in the proceedings; and 

(2) there are exceptional circumstances which make it desirable in the 

interests of the welfare of the child concerned that the Official Solicitor, 

rather than a panel guardian, should be appointed, having regard to-

a) any foreign element in the case which is likely to require inquiries, or 

other action, to be pursued outside England <lnd Wales; 

b) the burden of having to represent sevcrLlI children; 

c) other High Court proceedings in which the Official Solicitor is 

representing the child; 

d) any other circumstances which the court considers relevant. 

The Official Solicitor, in accordance with the direction, m<ly also give advice 

and other assistance as he considers appropriate to any gllardian ad litem in 

specified proceedings in the High Court. 

3. In non-specified (private law) proceedings under the Children Act 1989, and 

in proceedings under the inherent jurisdiction of the High Court, the Official 

Solicitor m<ly act either in the High Court or in a county court (but not in <l 

family proceedings court), under r 9.5 of the Family Proceedings Rules. In 

most cases a child's interests will be sufficiently safeguarded by a court 

welfiHe officer's report. It is only where this is not so that the question of the 

appointment of the Official Solicitor may arise and, even then, the Offici .. , 

Solicitor's involvement should be exceptional rather than automatic. 

4. He will accept appointment in those exceptional cases in which it has been 

established that a child's interests may not be adequately protected by a 

court \velfare officer's report, and that it i.s desirable that the child should be 

separately represented. Such exceptional cases will include those where: 

(1) there is a substantial foreign element; 

(2) there appear to be exceptional or difficult points of law; 

(3) there are unusual or complicating features, such as where one parent has 

killed the other, or is a transsexual; 

(4) there is conflicting or controversial medical ~\'idence; 

(5) a child is ignorant of the truth as to its parentage (cf Re R (A Minor) 

(Contact) [I993J 2 FLR 762), or its refUSing contact with a parent in 

circumstances which point to the need for psychiatric assessment; and 

(6) he is acting for the child in other proceedings_ 
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Appendix B: The Official Solicitor: appointment in family proceedings 

Appointment as next friend and for 

child not subject of proceedings 

Appointment as guardian ad litem 

of an adult party under mental 

disability 

Terms of appointment 

5. He will almost invariably accept nppointment in a case which falls into the 

cbsses of case upon which judicial guidance has been given about his 

i1ppointment that is to say: 

(1) where a child has sought separate representation by solicitor but the court 

does not consider he is competent (Re T (A Minor) (Wardship: 

Representation) [1994J Fam 49, sub nom Re CT (A Minor) (Wardship: 

Representation) [1993J 2 FLR 278; Re S (A Minor) (Independent 

Representation) [1993[ Fam 263, [1993J 2 FLR 437) - see also para 6 below; 

(2) if a child is separatel), represented but the court needs the assistance of the 

Official Solicitor liS amicus curiae (Re H (A Minor) (Guardian ad Litem: 

Requirement) [1994]Fam 11, sub nom Re H (A Minor) (Role of Official 

Solicitor) [1993J 2 FLR 552); 

(3) if difficult issues of medical confidentiality arise (Note: Re H1V Tests [1994J 

2FLR 116); 

(4) 'special category cases' such as sterilisation and abortion, where 

application should be made under the inherent jurisdiction of the High 

Court (Re HG (Specific Issue Order: Sterilisation) [1993J 1 FLR 587). 

6. Subject to r 9.2A of the Family Proceedings Rules, the Official Solicitor may 

also act as next friend of a child seeking leave to make an application under 

the 1989 Act or in other family proceedings. If the court refuses leave under r 

9.2A, or revokes it under r 9.2A(8), it may appoint the Official Solicitor to 

represent the child by virtue of r 9.2A(1O). He may also accept appointment 

under r 9.2(1) in respect of a child who is the mother of the child subject of 

the proceedings. 

7. In the absence of any other suitable and willing person, the Official Solicitor 

is available to be appointed, in the High Court or in a county court pursuant 

to Family Proceedings Rules, r 9.2(4), as the guardian ad litem or next friend 

of an adult party to family proceedings who is under a disability. That is to 

say, an adult who is suffering from mental disorder, within the meaning of s 

1 of the Mental Health Act 1983, which renders that person incapable of 

managing his or her property and affairs. Medical evidence to this effect 

must be obtained before the Official Solicitor will accept appointment. Where 

there are practical difficulties in obtaining such medical evidence the Official 

Solicitor should be consulted. 

8. Orders made appointing the Official Solicitor should be expressed as being 

mnde subject to his consent. Save in the most urgent of cases (eg. where 

immediate medical treatment is an issue) it is unlikely that the Official 

Solicitor will be able to complete his inquiries in less than 3 months. To 

ensure that he has sufficient time to undertake the inquiries which he 

considers necessary, a substantive hearing date less than 3 months nhead 

should not be fixed without consulting him. lt is often helpful to discuss the 



question of appointment with the Official Solicitor or one of his staff, by 

telephoning 0171 911 7127. This number also operates as the guardian ad 

litem panel managers' helpline. 

9. The Court of Appeal (Civil Division) has indicated that the Official Solicitor 

should always be consulted in cases where it is sought to restrain publicity 

about a child (Re H (Minors) (Injunction: Public Interest) [1994J 1 FLR 519). 

10. Where the circumstances of the case justify the involvement of the Official 

Solicitor, a completed copy of the questionnaire which forms part of this 

Note, a copy of the order appointing him (subject to his consent) and the 

court file should be sent to: 

The Official Solicitor 

81 Chancery Lane 

London WC2A lDD 

DX 0012 Chancery Lane 

Fax 0171 911 7105 

IT IS MOST IMPORTANT, IF DELAY IS TO BE AVOIDED, THAT THE COURT 

ALE IS SENT TO THE OFFICIAL SOLICITOR IMMEDIATELY IN EVERY CASE. 

8 September 1995 

PM HARRIS 

Official Solicitor 
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Cases in which The Official Solicitor's involvement is sought 

Before completing this questionnaire, please read the practice note on-pages 57/59. 

Questions: 

1. Name, address and telephone/fax number of Court. 

2. Title of case. 

3. Case reference number. 

4. Nature of proceedings, ie specified or private law. 

5. Name of person(s) for whom the Official Solicitor is 

invited to act. 

6. State whether this person is a child or a mentally 

incapacitated adult. 

7. [5 this person a party to the case? If so, as what? 

8. Please state briefly (having regard to the criteria for 

the Official Solicitor's involvement as set alit in the 

relevant Practice Directions and summarised 

opposite) the special circumstances that are thought 

to make the Official Solicitor's involvement appropriate. 

9. Has the case been transferred, or is it proposed to 

transfer it? Please give details. 

10. What is the date of the next Court appointment, where 

is it and in front of whom? 

Please send this questionnllirc, together with the court file, 

immediately to the official solicitor at the follm .... ing address:

The Official Solicitor to the supreme court 

81 Chancery Lane 

London WC2A 1DD 

TEL: 0171 911 7127 FAX 0171 911 7105 

Answers: 
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I Applications by children: 22 February 1993 

Under s.lO of the Children Act 1989, the prior leove of the court is required in 

respect of applications by the child concerned for Section 8 orders (contact, 

prohibited steps, residence and specific issliC orders), Rule 4.3 of the Family 

Proceedings Rules 1991 and rule 3 of the Family Proceedings Courts (Children Act 

1989) Rules 1991 set out the procedure to be followed when applying for Icovc. 

Such applications raise issues which <Ire more appropriate for determination in 

the High Court ilnd should be transferred there for heming. 

Issued with.the concurrence of the Lord Chancellor. 

II Case management: 31 January 1995 (Case Management [1995)1 FLR 456) 

1. The importance of reducing the cost and delay of chrillitigation makes it 

necessary for the court to assert greater control over the preparation for and 

conduct of hearings th,m has hitherto been customary. Failure by 

pmctitioncrs to conduct cases economicJlly will be visited by appropriate 

orders for costs, including wasted costs orders. 

2.. The court will accordingly exercise its discretion to limit: 

a) discovery; 

b) the length of opening and closing oral submissions; 

c) the time allowed for the examination and crOS5~ex(lmination of witnesses; 

d) the issues on which it wishes to be addressed; 

e) re(lding aloud frum documents <lnd authorities. 

3. Unless othenvise ordered, every witness statement or i.lffidavit shall stand as 

the eddcnce-in-chicf of the witness concerned. The substance of the 

evidence which a party intends to adduce at the hearing must be sufficiently 

detailed, but without prolixity; it must be confined to m<lteriai matters of 

fact, not (except in the case of the evidence of professional witnesses) of 

opinion; and if hearsay evidence is to be <ldduced, the source of the 

information must be declared or good re<lson given for not doing so. 

4. It is a duty owed to the court both by the parties and by their legol 

rcprcscnt<ltives to give full frank disclosure in ancillary relicf i.lpplic<ltions 

ilnd also in all matters in respect of children. The parties i:md their advisers 

must also use their best endea\'ours: 

a) to confine the issut;'s and the evidence called to what is reasollilbly 

considered to be esscntiill for the proper presentation of their Cilse; 

(b) to reduce or eliminate issues for expert evidence; 

(c) in ad\'ilnce of the hearing to agree which are the isslies or the main issues. 
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Appendix C: Practice directions by the President of the Family Division 

5. Unless the nature of the hearing makes it unnecessary and in the absence of 

specific directions, bundles should be agreed and prepared for use by the 

court, the pnrties and the witnesses and shall be in A4 format where possible, 

suitably secured. The bundles for use by the court shall be lodged with the 

court (the Clerk of the Rules in matters in the Royal Courts of justice, 

London) at least 2 clear days before the hearing. Each bundle should be 

paginated, indexed, wholly legible, and arranged chronologically. Where 

documents are copied unnecessarily or bundled incompetently the cost.will 

be disallowed. 

6. In cases estimated to last for 5 days or more and in which no pre-trial review 

has been ordered, application should be made for a pre-trial review. It 

should, when practicable, be listed at least 3 weeks before the hearing and be 

conducted by the judge or district judge before whom the case is to be heard 

and should be attended by the advocates who are to represent the parties at 

the hearing. Whenever possible, all statements of e\'idence and all reports 

should be filed before the date of the review and in good time for them to 

have been considered by illl parties. 

7. Whenever practicable and in any matter estimated to last 5 days or more, 

each party should, not less than 2 clear days before the hearing, lodge with 

the court, or the Clerk of the Rules in matters in the Royal Courts of justice, 

in London, and deliver to other parties, 1I chronology and a skeleton 

argument concisely summarising that party's submissions in relation to each 

of the issues, and citing the main authorities relied upon. It is important that 

skeleton arguments should be brief. 

8. In advance of the hearing upon request, and otherwise in the course of their 

opening, parties should be prepared to furnish the court, if there is no core 

bundle, with a list of documents essential for a proper understanding of the case. 

9. The opening speech should be succinct. At its conclusion, other parties may 

be invited briefly to amplify their skeleton arguments. In a heavy case the 

court may in conjunction with final speeches require written submissions, 

including the findings of fact for which each party contends. 

10. This Practice Direction which follows the directions handed down by the 

Lord Chief justice and the Vice-Chancellor to apply in the Queen's Bench and 

Chancery Divisions, shall apply to all family proceedings in the High Court 

and in all (<lrc centres, family hearing centres and divorce county courts. 

11. Issued with the concurrence of the Lord Chancellor. 

31 january 1995 
SIR STEPHEN BROWN 

President 
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