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Economic and 

Social Rights 
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and Legal 

Protection of 
Economic and 

Social Rights 

Disability and 
Rights 

ExECUTIVE SUMMARY 

The adoption of a "rights-based approach" in legislation hascomc 
to constitute a corc element being sought by groups representing 
people with disabilities and those working with them. This study 
seeks to contribute [Q this on-going debate by clarifying. some key 
issues and informing the Irish discussion by a rc\rjew of some 
relevant experience elsewh~rc. 

Current consideration of the rights-based approach to services for 
people with disabilities is taking place within a much broader debate 
about economic and social rights, in Ireland as elsewhere. This 
study brings Out first that the assumption which often seems _ to 
underlie arguments from both proponents and opponents, that 
adopting a rightS approach has a clear and transparent 
interpretation, is not in fact -warranted. A variety of- approaches to 
delivering services, framing entitlements and instituting enforcement 
mechanisms can legitimately be seen as arising from a rights 
perspective. 

In Ireland. the status of economic and social rights has been 
debated particularly in the comext of the Constitution. The 
Constitution Review Group's m;tjority decision against 
incorporation o(new economic and social rights was 9riven by the 
arguments that this would be an encroachment on democracy, 
transferring power from elected representatives to the judiciary, 
with unwarranted and/or unpredictable resource implications. On 
the other hand,,_the recognition of economic and social rights in the 
Constitution. or in law, is argued by some proponents not to confer 
absolute personal rights regardless of cost. 

It seems commonly taken for granted in the Irish debate that 
there is an integral link between rights and justiciability. Howe\'er, at 
the conceptu~1 level rights need not ncce~sarily be associated with 
the ability to have reCDurse to the courts, and in practice there may 
be alternative effective enforcemem mechanisms. 

The logic of the rights-based approach is widely argued to apply 
with particular force in the area of disability. with the Report of the 
Commission on the Status of People with Disabilities (1996) 
establishing the rights-based approach as the framework of 
reference. The perceived failure to base the Disability Bill presented 
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Rights and 
Services 

A Comparative 
Perspective 

to the Oireachtas in 2001 on an explicit rights foundation was 
critical to the government's decision to undertake a further 
consultation process. The proposals for core elements of a revised 
Disability Bill published by the Disability Legislation Consultation 
Group (DLCG) in February 2003 see a rights-based approach as 
central. 

In terms of services, the DLCG propose that the individual's 
needs across the range of service areas are to be assessed 
independently, that the services identified as needed by that 
assessment should then be made available as a right, and that 
together with other rights to be set out in the legislation this should 
be justiciable. If the services one has been identified as needing are 
not made available, then one can - ultimately - go to ~oun to 

enforce that right against the State. Under these proposals, decisions 
about service provision and consequently resource allocation wouJd 
be made by professionals and the courts, without reference to the 
Oireachtas or the availability of resources. The framing of economic 
and social rights advanced by some proponents is more qualified, 
with an emphasis on "progressive realization" of these rights and on 
the State taking "reasonable steps to promote the general and 
progressive enjoyment" of economic and social rights "in view of 
actua1 conditions, resources and standards". 

To inform the Irish debate, the study reviews structures and 
approaches in a number of other rich countries to the provision of 
services and advocacy to people with disabilities. The countries 
covered are the USA, Austtalia, New Zealand, Sweden and the UK, 
which share with Ireland a legal structure based on common law, so 
lessons of most-direct relevance to Ireland can be learned. None of 
these counmes·has.independent-assessment of need carrying with it 
justiciable rights to services.,In the USA people with disabilities may 
have a right to assessment by statutoty and local government health 
care and social services providers, but only in relation to the services 
those agencies provide. Anti-discrimination legislation does not 
provide a generalised right to a parricular health or support service 
or standard or-service for those with disabilities. In Australia, classes 
of sef\~ces to be provided to people ,vith disabilities and standards 
to be met in the delivery of those services are set by the relevant 
Minister, in the light of available resources. New Zealand has a 
needs assessment and co~ordination system which assesses needs 
without reference to resource availability, but these assessments do 
not entitle people to the services identified as needed: the distinct 
Service Co-ordination function is responsible infer alin for rationing. 
In Sweden, social rights covering health and social services are 
enshrined in law, but in practice the services available differ 
substantially from one area to the next. In the UK, entitlement to 
services is based largely on eligibility criteria set at local level and 
assessment of need carried out by the relevant local authority setting 
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those criteria. Councils are obliged to assess everybody who 
presents as needing their services, regardless of resources. Councils 
thereafter have (0 meet the person's "reasonaole needs", they must 
have transparent eligibility criteria that enable them (0 prioririse 
what needs it is reasonable to .mct::t, and in establishing those criteria 
they can take resources available into account. 

I t may be possible to make progress incrementally in this area in 
Ireland while leaving the most hotly contested issues, relating to 
justiciability and ultimate control of resources in particular, to one 
side. 
It would be a significant advance if: 

• the state, through the relevant authorities, set out clearly 
what level of service provision the current level of resources 
is intended to underpin; 

• people with disabilities not only knew what this level of 
service provision was at individual level, hut had an 
entitlement to those services with associated enforcement 
mechanisms; 

• it was also set out in concrete terms how services are to be 
improved over time as more resources become available. 

While this would have to overcome real practical difficulties, if 
ach-ievable it could empower the individual, provide a lever (0 

promote efficiency, greatly increase capacity to make long-term 
planning and resource allocation decisions, and lead to a much 
better in fanned public debate and political process in addressing 
those issues. 



1.lNrRODUCTION 

Services for people with disabilities have come towards the 
forefront of public debate in .Ireland in recent years. Nor only the 
extent and nature of the services themselves but, also the basis on 
which they are made available has become a central focus of 
attention. In particular, the adoption of a "rights-based approach" in 
lebrislation now constitutes a core clement being sought by groups 
representing people with disabilities and those working with them. 
The perceived failure to base the Disability Bill presented to the 
Oircachtas in 2001 on an explicit rights foundation was critical to 

the government's decision to undenakc a further consultation 
process, and new IChrislation in this area is expected shortly. \,('hat 
implications does adoption of a rights approach have, in particular 
for people's entitlements to services and how those arc enforced? 

\Vhile it is in the area of disability that these issues are first being 
addre?sed in very concrete tenns, thi? 'is part of a much broader 
~ebme about economic and social rights in Ireland and elsewhere. 
The approach adopted in the disability Sen' ices area may well have 
implications for many other areas of economic and social policy, 
reinforcing the importance of careful consideration of the principles 
involved at this stage. 

This study seeks to contribute to this debate by clarifying some 
of the key issues and infoIT!1ing the Irish discussion by a review of 
some relevant experience elsewhere. Before coming specifically to 

the area of disabilit)" we begin by setting out in Chapter 2 the broad 
thrust of the debate about economic and social rights and the 
international context in which it is taking place. \Vie sec that the 
lanb>uage of rights is increasingly being applied in the economic, 
social and cultural spheres, but 'this still leaves open critical 
questions as to how these arc to be interpreted and protected. In 
Ireland, the issue of incorporating economic and social rights has 
been extensively debated in the context of the Constitution. The 
related guestion of the leg.U StatuS of economic and social rights, 
and in particular whether it should be possible to vindicate them in 
a court ofbw, has, come to dominate the Irish debate. 

Chapter 3 turns to the application of these arguments in the area 
of sen'ices for people with disabilities in Ireland. (Other significant 
issues in relation to disability, and disability legislation, such as 
employment or ac:ccssibilit)' of transport :md buildings are oU[side 
our scope.) \X'e first describe the evolution of perspectives on 
disability away from the medical model towards seeing people with 
disabilities as having rights including the right to participate fully in 
soci~t)" a fundamentaJ shift in thinking worldwide. \Ve look at how 
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this has been reflected in international instruments, and at how it 
has flltered through to Ireland. The centrality of the rights approach 
in recent Irish debates about legislation in the disability area is then 
<;Iiscussed. l\fost concretely, the rights approach plays a central role 
in proposals presented by the Disability Legislation Consultation 
Group (DLCG), made up of umbrella groups and organizations in 
the disabilit~i secmr, as part' of the consultation process undertaken 
in 2002. We discuss the implications of the way they envisage that 
approach being operationalised in relation to services. 

In order to inform the Irish debate, we then turn in Chapter 4 
to a review of structures and approaches in a number of orner rich 
countries to the provision of services and advocacy to people with 
disabilities. The countries covered, namely the USA, Australia, New 
Zealand, Sweden and the UK, share with Ireland a legal structure 
based on common law. We look in particular at the way these 
countries approach assessment of needs, provision of services, 
appeals and enforcement, and advocacy. 

Chapter 5 concludes by highlighting the key findinga of the 
study and .attempnng to tease our their implications for applying a 
rights approach to improve services for people with disabilities in 
Ireland. It emphasises in particular the imponance of clearly 
identifying the levels of service provision the current resources 
aUqcated are intended to underpin, and discusses framing these as 
entitlements. This could provide a basis for progressively improving 
services and entirlements over time as funher resources become 
available. 



2.1 
Introduction 

2.2 
Widening the 

Domain of 
Rights 

2. EcON011ICAND SOCIAL 
RIGHTS 

Current consideration of the rights-based approach to services for 
people with disabilities is taking place within a much broader debate 
about economic and social rights, in Ireland and elsewhere. Before 
coming specifically ro the area of disability, it is necessary to first set 
our the broad thrust of this debate, and the international context in 
which it is taking place. We look first in this chapter at how the 
language of rights is incteasingly being applied in the economic, 
social and cultural spheres as weU as the more traditional application 
to civil and political spheres. We then sketch in key aspects of the 
development of the -rights approach to economic, soCial and cultural 
issues at UN, Council of Europe and European Union level, and 
look at the recent criticisms by the UN Committee on Economic, 
Social and Cultural Rights that have focused on the legal status of 
economic and social rights in Ireland. We then describe the 
institutional context" and setting in -which these debates are taking 
place in Ireland, and the manner in which economic, social and 
cultural rights have been debated particularly in the context of the 
Constitution. \YJc bring out how aspiring to recognise economic and 
sociaJ rights still leaves open critical questions as to how these are to 
be interpreted and protected, ~nd focys on the relationship between 
rights, resources and justiciability. 

The traditional divide between political and ci\~1 rights on the one 
hand, and economic, social and cultural rights on the other, has 
been increasingly caUed into question by those atguing for a 
broadly-based "rights approach" ro economic and social issues. Civil 
and political rights relating to liberty of the person, property rights 
and the right to vote have been developing in many countries since 
the eighteenth century. These arc now generally uncontested in 
principle in the countries of the European Union, though their 
application of course continues to raise complex issues and 
concerns at the margin in individual cases. By contrast it is only 
relatively recenuy - from around the middle of the 20,h century -

3 
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2.3 
The 

International 
Context 

that the terminolob'Y of economic and social rights has come into 
,"ogue, with the extension to cultural rights even more recent.' 

[n effect, it was the development of the welfare smte that gave 
rise to the notion of economic and social rights. As health, 
education and \velfare provision de\,e1opcd, the state came to be 
seen as ha\·ing oblibrati9ns to its citizens in- these ar~s - or putting it 
another way, citizens came to be sccn as having legitimate 
expectations, entitlements, or "rights" in that regard. Precisely what 
this means in practice of course \'aries a great deal aCross countries, 
depending on the extent and nature of the welfare state and on the 
legal system. Broadly speaking, though, when we say someone has a 
"right", we generally mean both that they have an entitlement and 
that there is a corresponding duty imposed on someone else or, 
most often, on the state to deliver on or uphold tha.r entitlement. 
This means that, as Daly (2002) has put it, 

Rigbts, tben, are Of] o,-Pn'ssiol1 oj a public COI1Se1lSlfS 011 tbe entit/eHlents 
alld dillies of differellt parties, bllt especially behl'eell illdit.idllals alld the 
slale (p. 1). 
increasingly, the case is put for legal and constitutional 

protection to be extended from political and civil rights to include 
economic, social and cultural rights. Apart from the intrinsic 
importance of economic, social and cultural rights, this is argued on 
the basis that if they are not equally protected rhen the enjoyment of 
ci,'il and political rights is not effecti,'e. (Homeless people will lind 
it more difficult to vote, for example.) Civil and political rights are 
~us not independent of economic, social and cultural rights. 
SimIlarly the sharpness of the distinction between political and ci,~l 
rights on ·the one hand and economic, social and cultural rights on 
the other has been questioned. Neither can be established and 
defended without incurring significant costs, for example, and 
defending civil and political rights is not necessarily neutral in 
distributional terms. It is the question of how rather than whether 
economic, social and cultural rights should be recognised, in 
particular via the types of constitutional and legal mechanisms 
employed to protect political and civil rights, that is most 
contentious, as we will sec. First, though, it is worth sketching in the 
bac~ground In terms of the development of international 
instruments in this area. 

The international context in which the "rights approach" to 
economic, social and cultural issues is being debated in Ireland is 
important, and includes UN, Council of Europe and European 
Union dimensions. The principle of the universality, 
interdependcnc.e and inter-relation of all human rights has been 
accepted by the United Nations for many years. Economic, social 
and cultural rights have already been enumerated in a variety of 

, It is of course not notions of core entitlements and obligations in (he economic 
and social sphere, but rather framing them in rights terminology, that is this recent. 
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international conventions and other instruments to which Ireland 
subscribes. Supplementing the United Nations Declaration on 
Human Rights, the UN lnternational Covenant on Economic, 
Social and Cultural Rights (UNCESCR) enumerates for example the 
right to work and to just working conditions, to social security, to 

freedom from hunger, to enjoyment of the highest attainable 
standard of physical and mental health; to an ade'luate standard of 
living, to adequate housing, [Q education, and to exercise of these 
rights without discrimination. At present, unlike many other UN 
human rights treaties, there is no individual or group complaints 
system under the UNCESR. The UN Committee on Economic, 
Social and Cultural Rights, a committee of appointed experts 
meeting in Geneva, regularly reviews developments in the countries 
which are partics to the Covenant, and its recent comments on 
Ireland have received a good deal of attention, as we discuss shortly. 
In addition, a draft Optional Protocol providing for individual and 
group complaints is currently being debated within the UN system.' 

Turning to the Council of Europe, the European Convention on 
Human Rights (ECHR), which protects civil and political rights, was 
signed by Ireland in the 1950s but has only recently been 
incorporated into Irish law (foUowing on the 1998 Belfast 
Agreement). The ECHR, which Ireland helped to draft, sometimes 
br:l"es rise to positive state obligations, with cases based un it ruled 
on by the European Coun re~uiring \'apous fof1l.1s of positive 
action which have had a resource cost for,states, including Ireland 
(notably in the 1979 Airey case). This brings out that vindicating 
ci\·il and political rights, as well as economic and social ones, may 
well have resources implications. 

Supplementing the European Convention on Human Rights is 
the European Social Charter, adopted by the Council of Europe in 
1961 and revised in 1996, aimed at protecting fundamental social 
and economic rights. The revised Charter, which came into force in 
1999, recognises the right w for example social security, decem 
affordable housing, accessible and effective health care, free primary 
and secondary education, employment, protection against PO\'cny' 
and social exclusion, and the right of disabled persons to social 
integration, independence and participation in the tife of the 
community. The Social Chaner has been an influential point of 
reference both at national and European Union levels. There is a 
formal mechanism whereby the expert Committee of Social R.jghts, 
appointed by the Council of Europe Council of i'linisters, monitors 
and repons on whether countries arc honouring the undertakings 
set out in the charter, based on rebTUlar reports submitted by the 
country in question. There is also provision for a collective 
complaints procedure whereby recobrnised organisations including 

2 Irel:md recenuy joined in a common EU posicion [0 :lb'Tce to set up :I \'(Iorking 
Group within the EU (0 study the drafting of such a Protocol - which does not 
rcprcscm :l commitmcm to adopt the Protocol if it is produced (sec Irish Human 
Rights Commission 2003::1). 
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employers' arid unions' federations and cenain non-governmentaJ 
organisations may lodge complaints about specific fearures with the 
Committee. 

At European Union level. the Amsterdam Treaty stresses respect 
for fundamental rights, especially those guaranteed by the European 
Convention on Human Rights (ECHR), but also defines social 
rights held to be fundamental, by reference in particular to the 
European Social Charter and the 1989 Community Charter of the 
Fundamental Social Rights of Workers. These fundamental social 
righ~s mainJy concern employment, living and worlcing conditions, 
social protection, social dialogue. and the combating of exclusion. 
That Treaty incorporated the Social Chapter previously agreed by 14 
Member States (excluding the UK), and Article 136 reaffirms that 
social policy is a competence which the European Community 
shares with the member states. 

In June 1999, the European Council meeting in Cologne 
established a Convention tasked with drafting a Charter of 
Fundamental Rights for the European Union. It reported to the 
European Council in Nice in December 2000, when the Charter 
was promulgated as a political declaration. 

The Charter draws together rights as they resuit, in particular, 
from the constirutional traditions and international obligations 
common to the l'.Iember States, the Treaty on European Union, the 
Community Treaties, the European Convention for' the' Protection 
·of Human Rights and Fundamental Freedoms, the social charters 
adopted by the European Union and by the Council of Europe and 
the case-law of the EU Court of Justice.and.ofthe·European·Court 
of Human Rights. 

The Charter includes chapters on: Dignity (including the right to 
life and the prohibition of torture); Freedoms (including respect for 
family life, freedom of religion· and the right to education); Solidarity 
(including workers' rights to information and cons~tation and to 
fair and just working conditions); Citizens' Rights (including the 
right to vote and stand in European elections .and the right to good 

. administration); and Justice (including the right to an effective 
.remedy and a fair trial and ro the presumption of innocence). Its 

.• fmal chapter contains pro"isions of general application which define 
the extent of its scope and application. These make it clear that the 
Charter applies to the institutions of the European Union and to the 
Member States only when they are implementing EU law. 

The European Council at Laeken in 2001 established a new 
Convention to bring forward recommendations for a Constitutional 
Treaty for the European Union. One of the questions it was asked 
to consider was whether the Charter should be incorporated in this 
new Treaty. The European Com'ention met from February 2002 
until July 2003. It recommended that, if the Charter is to be 
included in the new Treaty, a number of imponant amendments 
should be made to its general provisions to ensure greater legal 
clarity and cenainty as to its effect. In particular, the amendments it 
recommended would make it clear that the Charter respects the 
limits of the powers conferred on the Union by the Member States 
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and does not extend their scope. The Irish Government welcomed 
the important and positive- work done by the Convention towards 
ensuring that agreement can be reached on its incorporation. 

The draft Constitutional Treaty prepared by the European 
Convention included the Charter as an integral part of the new 
document. The. draft as a whole is now being considered by an 
Intergovernmental Conference, drawing together representatives of 
the governments of Member States and of those countries that will 
shortly join the Union. 

We saw in the previous section that the UN Covenant on 
Economic, Social and Cultural Rights (UNCESCR) has a formal 
monitoring mechanism whereby the expert Committee on 
Economic, Social and Cultural Rights, meeting in Geneva,.regularly 
reviews developments in the countries which are parties to the 
Covenant. This review is based on a report prepared and submitted 
by the relevant government, as well as inputs by non-governmental 
groups. In its most recent comment on Ireland, this Committee 
expressed concern that "a human rights based approach" had still 
not been adopted in the National Anti-Poverty Strategy. It argued 
that Ireland has an obligation to make the Covenant rights 
enforceable in domestic legislation, and a legal obligation to 
integrate economic, social and cultural rights into the Anti-Poverty 
Strategy (UNCESCR 2002a). 

Before rurning- to the domestic debate about economic, social 
and cultural rights, it is worth putting this international commentary 
on Ireland into context by noting that the Committee regularly 
makes similar criticisms and recommendations in relation to a wide 
range of other countries, including some which in 'other respects are 
regarded by the Committee as performing particularly well in 
safei,'1larcting the rights enshrined in the Covenant. In commenting 
on Australia at its most recen[ examination, for example, the 
Committee expressed concern thac 

111 spile 0/ e;.dstiflggJlaralllees perlail1ing 10 economic, social f1l1d mllural 
n"ghls in the Slale party's domestic legislatioll, Ibe Cot'molll continues to 
bat'e 110 legal slallls 01 Ibe federal and slale let'e/' Ibmby impeding Ibe 
filII recogllilioll of dud app/icabiliiy of ils prot·isions . ... Tbe COIH",illee 
regrets thaI, becallSe the COllmoll1 has nol been enlrenched as law in the 
domeslic legal order, its protisions cannot be iJlI'oked before a COllrt of 
lOll'. Tbe ComJJJittee stroug/y recommeJJds tbat tbe State party 
il/corporale Ibe Cot'ellolIl in ils legislation, in order 10 eJ/SJlrt Ihe 
applicabiliiy of tbe provisions of tbe COPeJJallt in tbe domeslic COllrtS. 
(UNCESCR 2000.) 
The Committee also urged Sweden, for example, "to take 

appropriate steps to give full effect to the Covenant in its legal 
system, so that the rights covered by it may be ctireccly invoked 
before the courts." (UNCESCR 2001). In its observations on 
Canada, the Committee urged "the Federal Government to take 
concrete steps- to ensure [hat the provinces and [erritories are made 
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aware of their legal ubli.6~cions under the Covenant and that the 
Covenant rights arc enforceable within the provinces and territories 
through legislation or policy measures and the establishment of 
independent and appropriate monitoring and adjudication 
mocharusms." (UNCESCR 1998a.) 

The Committee's comments in relation to the UK are 
particularly relevant given the simil:triry bcrv/cen its leb~l structures 
and Ireland's. In its most recent report on the UK the Committee 

... deeplY regrels Ihal, ollhollgh Ihe Siale party has ado pled a cerial;1 
nlllllber 0/ lau's !n the area 0/ econoHlic, social alld mltuml ngbts, tbe 
COllellon/ has srilll101 been il/(orporated in Ibe dOlllestie legal order al/d 
thaI Jbere is no illtentiol! 19' the State parry to do so iJ1 /be near futllre. 
Tbe COlIlIJlillee reiterates its cOllcem abollt the State party's position 
thaI Ihe prolision! of the Connal1/, wi/b Hlillor e:\:ceptioIJs, cOIJsti/Jlte 
priflciples alld programmatic objeclil'es ralher Ihall legal obligatiollS Ihal 
are Jllsticiable, al1d tbat consequentlY Ihry CallIJot be giz!t1l direct 
legislotive effect. Aifinnillg Ihe prillciple of Ihe illlerdependeJIce alld 
illdit'isibili!)' of all bJIIlltlll iigbis, and Ibat all eronomic, social and 
ml/ural I7gbts are jllJliciable, tbe COl/lmittee ... slroJJm' recofllllleuds 
Ibat the Stale part)' re·e:\;a",i"e Ibe lIIatler of il/corporatiol1 rif the 
J !llemaliolla! COl'man! OIl Economic, Social and Cultura! Rigbls ill 
dOlllestit laul. Tbe COII/lllittee poiflts 011/ Iba!, imspectit'e of tbe .rystem 
througb 1l,hkb ill/emotional Iall' is illcorporated i/J /be dOJlJes/ic legal 
order (IIIOl1islll or dualislll), jollolJling ratificatioll of all illtemational 
imtnlJJJent, the Stale partJ' is IInder all obligation to cOIIIPD' /lith il and 
10 gil'e i1 fiill effiCI ill tbe dOlliestic legal order. (UNCESCR 2002b.) 
Issues relating to incorporation in domestic la-.y are raised even 

in relation to Denmark, where the CQmmittce noted "the high Icyei 
of achieyement b), Denmark of its obli!,'ations in respect of the 
protection of the rights set forth in the Covenant". The Committee 
"commends the State party's long tradition of respect for human 
rights," but then "reb",ets that the Covenant has not been 
incorporated in domestic law". It notes that, although ~he 

proyisions of the Covenant rna)' be directly invoked before the 
courts or referred to by the courts, there is no case law as yet. In 
this respect, the Committee expresses concern that lawyers and 
judges "may not be sufficiently aware that the rights enshrined in 
the Covenant rna)' be invoked before the courtS." (UNCESCR 
1999.) 

The issue. of the legal status of economic and social rights and of 
the UN Covenant itself is thus far from unique to Ireland. It is clear 
that many other countries, particularly ones in broadly the same 
legal tradition as Ireland, have taken a rather different attitude to 
these issues than the UN Committee. This is an evolving area, both 
in tenns of the interpretation of states' international legal 
obligations and the response of different countries. There is no 
reason why Ireland should not aim to be in the forefront in this 
respect, but simply focusing on the Committee's remarks in relation 
to Ireland misses our comparative position entirely. 

It is \vorth noting that the Irish Human Rights Commission, in 
recently-published Obsenrations specifically in'the area of disabiliry 
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legislation to which we will be turning shortly, has addressed the 
implications of the CESCR. Thesc spell out first that domestic 
constitutional or iC,bral obstacles are not a defence (at least at the 
level of international law) with respect to non~performance of a 
state's' treaty obligations. The conclusion is also reached that "there 
is a strong presumption in favour of legal remedies under the 
CESCR" (Human Rights Commission 2003a). It is noted that 
General Comment 9 of the CESCR (UNCESCR 1998b) leaves 
open the door to the possibility of equally effective administrativc 
remedies, but these must be "accessible, affordable, timely and 
effective", and that an ultimate right of judicial appeal would also 
often be appropriate. 

The focus on the purely legal aspects of the protection of 
economic and social rights is clearly a partial one, and the UN 
Committee in its repons docs indeed pay considerable attention to 

the concrete situation of particular groups in specific countries 
(albeit in a rather variable way). The broader point to be emphasised 
is there may be little Of no direct correlation between explicit 
constitutional or legal protection for such rights and the concrete 
situation of people living in the country. Countries which have 
attained a very high level of economic and social protection and 
provision for their citizens may have these rights less finnly 
enshrined in purely constitutional and/or legal tenns than others 
attaining lower levels of protection in practice. As Daly (2002) has 
noted, access to social rights cannot be read off from the legal 
framing or status of the right. Furthennore, the direction of 
causation historically is 'important: the extent to which such rights 
are protected in constitutional and/or legal terms may as often 
reflect as lead the level of concrete protection and provision "on the 
ground". This docs not me.an that I.egal and constitutional status is 
unimportant or irrelevant, but they are important considerations to 
keep in mind as we turn to recent debates about enshrining 
economic and social rights in ,the Irish Constitution. 

Certain economic and social rights are already recogruscd in the 
Irish Constitution. Specifically, the Constitution holds that all 
persons arc to be held equal before the law, guaramees to protect 
the family, obliges the State·to provide for free primary education, 
and recognises the right to private property in l\rticles 40, 41, 42 
and 43 respectively. In addition, Article 45 sets out "Directive 
Principles of Social Polic),", which are intended for the guidance of 
the Oireachtas and are not cognisable by the courts. These state for 
example that the State shall direct its policy towards securing that 
citizens "mar through their occupations find the means of making 
reasonable provision for their domestic needs", and that "the State 
pledges itself to safeguard with especial care the economic interests 
of the weaker-sections of the community, and, where necessary, to 
contribute to the support of the infirm, the widow, the orphan, and 
the aged". The Constitutional obli!:,7Jtion on the State to pco\Tide free 
primary education has been the subject of significant judicial activity 
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of late, particularly rele\'ant to the area of disability. A number of 
fmdings based on this anicle have supported those seeking 
provision of services not hitherto made available to them by the 
State. This has, in all likelihood, contributed to the focus of the Irish 
debate on economic and social rights on the 4uestion of 
justiciability. However, most recemly the Supreme Court has struck 
down decisions of lower courts which appeared to broaden the 
interpretation. of trus provision; l"!as '1uestioned the idea that implied 
socia-economic rights. could be found in the Constitution; and has 
limited the role of the courts on the grounds of the separation of 
powers between the legislature and the judiciary. 

Going beyond. the Constitution, in Ireland as elsewhere a 
substantial range of socia-economic rights are protected by 
legislation, covering for example employment protection, health and 
safery ar work, and genderequaliry.- Most recently the Employment 
Equality Act, the Equal Status Act and the Education (Welfare) Act 
have been officially described in the Review of the National Anti
Poverty Strategy (2002) as "strengthening the rights available to the 
citizen", and the same could be said of the recently-introduced 
minimum wage. That Review goes on to say that "The Government 
is also committed to developing a strong infrastructure to promote 
and p"rotect a range of rights", instancing the establishment of the 
Equality Authority, the National Disability Authoriry, Comhairlc 
and the Human Rights Commission. 

The Employment Equality Act (1998) outlaws discrimination in 
the workplace on nine stated grounds, including disability. The 
Equal Status Act (2000) complements it by giving protection ab"unst 
discrimination in non-workplace areas such as education, the 
provision of goods, services and accommodation and the disposal 
of property. The Equality Authority is an independent body set up 
in 1999 under the Employment Equality Act 1998, replacing the 
Employment Equality Agency with an expanded role and functions, 
to promote and defend the rights established in the equality 
legislation. A separate equality tribunal (ODE!, the Office of the 
Director for Equality Investigations) investigates or mediates 
complaints of unlawful discrimination under both employment 
equality and equal status legislation. 

The National Disability Authority (NDA) was established as an 
independent statutory agency in 2000, to advise the Minister for 
Justice, Equality anJ Law Reform on disability issues, to engage in 
research and the development of standards and codes of practice 
for programmes and services for people with disabilities, and to 
monitor their implementation. Comhairlc, a statutory agency set up 
in 2000 under the Department of Social and Family Affairs, is the 
national suppon agency responsible for the proVISIon of 
infonnation. advice and advocacy to members of the public on 
social.services. 

The Human Rights Commission was established in 2001 charged 
with the promotion, protection, and development of human rights 
not only in the Republic of Ireland but jointly with the Northern 
Ireland Human Rights Commission in the island of Ireland. Its 



2.6 
The Domestic 

Debate 

ECOl'>:m.fIC Ai\:O SOCIAL RIGIITS 11 

responsibilities inclupe reviewing the adequa~y ~nd effectiveness of 
law and practice relating to the protection of human rightS; making 
recommendations to Government on meas~res to strengthen. 
protect and uphold human rights; and taking legal proceedings to 

vindicate human rights or providing legal assistance to persons in 
that area. It has responsibility not only for examining law and 
practice with reference to human rights and fundamental freedoms 
contained in the Irish Constitution but also the European 
Convention on Human Rights, the UN Conventions on Civil and 
Political Rights and on Economic, Social and Cultural Rights, and a 
variety of 'other international conventions and agreements ratified 
by the state. In its recently adopted strategic plan the Human Rights 
Commission (2003b) announced that economic, social and cultural 
rights would constitute a key area of its work. 

At one level, depending on how one interprets "rights", the 
broadening of the rightS agenda has already met with a significant 
degree of acceptance in Ireland as in other EU members. The 
National Economic and Social Council, for example, stated in 1999 
that social inclusion is essentially about full participation in society 
and that such participation is dependent on access to "citizenship 
rights", going on to make clear that: 

lWhm we refer 10 citiS(!l/Jhip rights and obligatiolls II" inellld, nol Ollly 
."i/ely lakenfor-granled cil;1 alld polilical righls alld obligations b/ll 
also socia/, econolJlic and C/I/tura/ rights that glfaralltee eqlfality rf 
opportunity and accns to education, emp/f[YIJ/etll, bea/lh, bOMsing and 
social sen;ces. (1999, p. 77). 

In a similar vein the official government position as stated i~ the 
recent Review of the National Anti-Poverty Strategy (N'\PS 2002) 
is that: 

CitiZCIIsbip nghls encompass 1101 Ollly Ibe core cilil alld politicaltigblS 
and obligations but also socia/, ecolloRlic and mlt"ra/ n"ghls alld 
obligahol/J Ihallmde/pill eqllality of opportllnity alld policies 011 oCWS 10 

edllcatioll, "''PI'!Y''/el/I, beall/;, bOIlSillg alld social policies (2002, p. 
20). 
The National Economic and Social Council's more recent report 

All bl/'eslmenl ill Qllality: .fmices, fllelwioll alld Ellierprise (2003) 
reaffirms the importance of economic, social and cultural rights, and 
goes on to present some very useful reflections on the meaning and 
inscitutionalisation of rights. It notes for· example that an air of 
"absolutism" can attend rights discourse, with the language of rights 
expressing claims in a way that seems to aUow for no balancing or 
compromise, whereas the assertion of rights cannot provide an 
escape from scarcity, trade-offs, and conflicts between rights. It 
draws the distinction between moral "ersus legal rights: to say 
someone has a moral right [0 something does not necessarily mean 
that they should have a legal right to it, since there are many policy 
and institutional ways in which something may be secured for 
someone without them having a legal right to it. Socia-economic 
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rights often implr significant redistribution of resources, and their 
protection depends on widespread public support. Rights arc rhus 
continually being negotiated and renegotiated, interpreted and 
reinterpreted as part of the democratic process. The procedures and 
institutions that protect civil and political rights mayor may not 
then be appropriate, effective or legitimate in securing economic, 
social,and cultural rights. 

So the crux of the matter that is currently contested, in Irehmd as 
elsewhere, is not whether economic, social -and cultural rights 
should be recognised but rather what these rights should comprise 
and how the), should be underpinned. In particular, much of the 
debate in Ireland has been focused on the appropriateness of 
constitutional and legal recognition of economic, social and cultural 
rights. This was among the issues -addressed by the Constitution 
Review Group set up by the government in 1995 to review the 
Constitution and establish areas where constitutional change was 
necessary or desirable. 

The Report of the Constitution Review Group, published in 
1996, devoted considerable attention to the quesoon of 
Incorporatlon of economic and social rights in the Irish 
Constitution. It addressed in particular "whether there should be a 
right to freedom from poverty and social exclusion" and "whether 
there should be provision for specific economic rights as a 
counterweight to economic inequality". t\ number of arguments for 
and abtainst were set out, and these illustrate some centraJ e1cmems 
in the broader debate about rhese issues in Ireland (as elsewhere). 
The arguments advanced in favour include 

• because Ireland is a relati~'ely wealthy society, it is 
appropriate to have a consti[Uti6nal provision giving a right 
[Q freedom from poverty; 

• that Ireland's commitment to the eradication of povert), (as 
an ethical, social, political and economic imperative of 
humankind', as set out in the UN World Social Summit 
Declaration of 1995, should find constitutional expression; 

• th:1t constit\..!tional recognition of rights such as adequate 
food, clothing, housing or mcome would .signal a 
commitment by the State [Q ensuring basic material needs, 
enabling the judiciary to provide redress to anyone denied 
these minima; 

• that such constitutional recognition would recognise the 
interdependence between people's resources and their access 
to justice and other aspects of equality; 

• that such an assurance was needed as a counterweight to 
economic inequality; 

• that greater economic equality would lead [Q !,rreater political 
stability on which the effective functioning of democracy 
depends; and 

• that economic inequality and poverty are socially and 
economically dysfunctional. 

The ar!,'l1menrs against, on the other hand, included 
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• the Constirucion should not confer personal rights to 

freedom from poverty, or other specific economic or social 
entitlements, because these arc essentially political matters 
which in a democracy should be the responsibility of the 
people's elected reprcsemati,'es rather than an unelccted 
judiciary; 

• it would not accord with democratic principles [0 confer 
absolute personal rights in the Constitution in relation to 

economic and social objectives and leave the Oireachtas 
with no option but to discharge the'cost, whatcver it might 
be, as determined by the judiciary; 

• It is open (0 the Goveniment and Oireachms to reduce 
inequalities of wealth and income as desired; 

• The Constitution already "appears to offer" ultimate 
protcction from lack of food, shelter or clothing through 
judicial vindication of fundamental personal rights such as 
the right to life and the right to bodily integriry. 

A 'majority of the Re\,iew Group agreed with the arguments as 
stated against the inclusion in the Constitution of a personal right to 

freedom from poverty or'of specific personal economic'rights. It is 
important)n ,this context that the Group addressed these arguments 
after having stated that the inclusion of such a right in the 
Constitution would render it justiciable. The arguments against, 
which the majority supported, included the statement that "there 
could however be no objection to expressing the substance of these 
objecti,-es as directive principles addressed to Government and 
Oireachtas but not justiciable in the courts" (p. 236). 

The Review Group's Stance was further demonstrated by irs 
consideration of the right to education, the right to a primary 
education of course already being provided for in the Irish 
Constitution. The Group recommended that "The Oireachtas 
shoul~, also seriously consider extending this right to second level 
education". \Xlhile some members favoured the extension of the 
right to education to all persons and argued that the right could be 
tJualified so that ir would not entail unrealistic . financial demands on 
the State, the majority was against that amendment "because of its 
indefinite nature and unassessablc implications" (p. 465). 

The Review Group's conclusions have been challenged, notably 
by the Irish Commission for Justice and Peace (1998) and by Whyte 
(2001). These point inler alia to internal inconsistencies and critical 
unstated assumptions in the Review Group's reasoning - and 
indeed often do greater justice to the subtlety of the arguments 
involved. Even if (more) economic, social and cultural rights are not 
explicitly enshrined in the Constitution, Ireland has international 
legal obligations in that regard in any case, as already discussed. 
None the less, the constitutional discussion serves to highlight key 
issues in the broader debate :tbout economic and social rights. Two 
central issues in relation to the "rights approach", which apply more 
broadly and urgently need c1atification before the debate can 
progress fnlitfully, are [he relationship between rights anu resources, 
and between rights and justiciability. 
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2.7 
Rights and 
Resources 

Two arbruments against enshrining economic, social and cultural 
rights in the Constitution that played a key role in the Review 
Group's majority decision are also vcry often advanced in the 
broader debate. These are that is an encroachment on democracy, 
transferring power from elected represernatives to the judiciary, and 
that the resource iinplications are unwarranted and/or 
unpredictable. These arguments are clearly inter-connected, since 
the "encroachment of democracy" argument assumes that there 
would indeed be a substantial shift to the judiciary of the power to 

determine how resources are allocated (see also McDowell 2002). 
This is where the need for clarification is pressing. On the one 

hand, the "encroachment on democracy/separation of powers" 
argument takes no account of the fact that the courts are already 
involved in a wide range of issues with important resource 
implications. Indeed, it can be argued that legal protection of civil 
and political rights is also an encroachment on democracy, and that 
protection of economic, sociaJ ·and cultural rights can underpin 
rather than undermine democratic participation. On the other hand, 
there is significant divergence of views, including among 
proponents of legal/Constitutional recognition of economic and 
social rights, as to what such recognition \vould mean in practice. 
Some proponents argue strongly that it does not to confer absolute 
personal rights regardless of cost. As in other areas, they argue, the 
oblil,,,,tion on the State is not absolute, in that its obligation is only 
to defend and vindicate these rights as far as practicable. (The same 
applies to for example the citizen's personal rights and the right to 

access to the courts.) The Irish Commission for Justi~e and Peace 
(1998), for example, in arguing the case for Constitutional 
recognition of social and economic rights, note the Review Group's 
observation that property rights must yield to a wide range of 
countervailing interests, among them the redistribution of wealth, 
the protection of the environment, and the necessity for consumer 
protection. The Commission then state: 

II is difjimJlto see Illqy sill,iiar cOll1llen!f1ilillg cousideralions IIlortld,l/ot 
or (ollld 1101 apply eqllolly 10 olher (omtilutio11011y e/1shrilled sodo
economic rights and pen/til their jifdiriolls reguiation b;' tbe Oireachlas 
il1 the SOIHe "0)' as property nghls. (1998, p. 12). 
The Commission for Justice and Peace go on to argue that it is 

quite possible to state socio-economic rights in a form which will 
avoid the putative nightmare of leaving the Oireachtas with no 
option but to discharge the cost, whate,-er it might be, as 
detennined by the judiciary. This is a common theme among some 
proponents of constitutional and le!,ral recognition of economic, 
social and cultural rights: that those opposing such recognition 
misunderstand what is involved and do not appreciate that such 
rights could be framed, or would be interpreted, in a manner which 
met their concerns about the implications for resource allocation. 

It is argued, for example, that this applies to the way 
international instruments arc interpreted at present. The UN 
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Convention on Economic, Social and Cultural Rights commits 
states to ensure the satisfaction of minimum essentiaJ levels of 
various rights. The relevant UN Committee recognises that any 
assessment as to whether a srate is satisfyirig this obligation must 
take account of resource constraints applying there. At national 
level, it is argued that rights can be worded in such a way that claims 
will be interpreted in due proportion to current standards and the 
resources currently available within the community. For example, 
they could be designed to protect people's ability to enjoy or 
exercise the right up to a defined minimum standard: the Oireachtas 
rather than the courts would then define what that minimum is (as 
in the case of Social Welfare entitlements). In addition, it is argued 
that explicit qualification in the way rights are framed by the use of 
tenns such as "endeavour to ensure", "where reasonable", "where 
appropriate" can be used to ensure that the resource commitment is 
not open-ended. The emphasis is on the progressive realisation of 
economic, social and cultural rights, and this requires in the first 
place the effective use of the resources available rather than 
necessarily an increase in those resources. 

t\ number of observations are' relevant in this regard. The first is 
that this understanding of the "rights apptoach" seems to diverge 
significantly from that often featuring in recent Irish debates on 
both sides of the argument. On the one hand we have seen that the 
majority of thc Constitution Review Group, effectively coming 
down against the approach, clearly did not share such an 
understanding. On the other side of the argument some proponents 
of the adoption of the rights approach regard the usc of such 
qualifying teons as '4where reasonable" as negating the vaJue of 
explicit recognition of the right in the first place. It is one thing to 
assign the couns a role in assessing whether transparent and fair 
.[)'sfellls are in place for the use of resources currently being devoted 
to, for example, education or health care - which is secn by some of 
those arguing for the rights approach as a core benefit. I t is very 
different if the courts arc being asked to adjudicate on whether 
independent standards of adequacy are being met and by extension 
whether resources being devoted by the State are sufficient. As we 
shaH see, this distinction has direct relevance in the context of 
disabiliry and current Irish debates in that area. 

The ,second and related observation relates to the way in which 
such rights - whether recognised in the Constitution or stated in 
legislation - would actuall), be interpreted by I rish courts. The 
advantages of the rights approach are often put fo!Ward at quite a 
high level of generality, and assumptions made about how this 
would operate in the Irish context without going into any depth. 
The Irish Commission for Justice and Peace, on the other hand, has 
made concrete proposaJs in a constitutional context for the way 
social and economic rights might best be framed. The), state 
unambiguousl), that the right should be worded in such a way that 
claims made of it will be interpreted and discharged - by the 
community, the State, individual claimants and bv the courts - in 
due propa'rtion to current standards and to the r~sources currently 
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2.8 
Justiciability 

and Rights 

available within the community. The test of reasonableness should 
apply. Concretely, then, they suggest that the right might be framed 
to include something like the following wording: 

As gllardian of tbe COII/IfJOII good the Slate shall lake reasonable steps 10 
promote the geneml 1I11d progresshle enjOY/llent of Ibis lighl ill 1,lieu! cif 
acIII"/ cimditions, resources and standards. (p. 27). 
The 'lucstion to be asked is how Irish courts would interpret 

such a formulation. This is something on which legal scholars and 
practitioners may differ, and about which there is an inherent 
uncertainty. \X'hile some indications mar be gleaned from the way 
the current Constitutional right to primary education has been 
interpreted by the courts, that has itself not been stacic, and even 
predicting how that relatively specific right wiU e,'olve is not 
straightforward. It would certainly be ,'ery valuable if legal expertise 
were to be devoted to the question "of how Irish courts might treat 
such concrete attempts to frame economic and social rights in a 
manner which explicitly recognised that such rights are qualified by 
inler alia "resources. Quinn, for example, has argued that rights 
framed in such a manner would make it much more difficult for 
Irish courtS to respond to particular cases by injunctive relief against 
Departments and l\"tinisters than is the case with current 
Constitutional provisions. (The question then arising, from the 
point of view of some proponents of the rights approach, will be 
whether rights framed in that way are indeed of. value; at this point 
though we are focusing on the prior issue of whether such 
qualification can be explicitly and effectively built into the way rights 
are framed.) 

The second general issue to be highlighted before rurning to the 
specific area of disability in the next chapter relates to justiciability 
and rights. As we have seen, the Constitution Review Group came 
down against enshrining q.ew economic and social rights in the 
Constitution since these would be justiciable, but saw no objection 
to expressing the substance of these objecti\'es as directive 
principles addressed to Government and Oireachras but not 
justiciable in the courts. The Irish Commission for Justice and 
Peace, on the other hand, co~cluded that new economic and social 
rights should indeed be specified "in such a way as to be capable of 
being arbitrated. determined and enforced by the courts, i.e. they 
should be made justiciable". They saw this as essential on the basis 
that the experience of sixty years has made it clear that the 
relegation of certain matters to the non-justiciable scope of Article 
45 of the Irish Constirution, setting out Directive Principles of 
Social Polic)" has largely marginalised their constirutional impact. 

The issue we would highlight here is not whether expressing 
such Directive Principles in the Constitution has value, but rather 
the broader one of whether rights necessarily entail justiciability, and 
in what form. It appears to often be commonly raken for granted in 
the Irish debate that there is an intcbTfal link bet\Vecn the [\\'0 -

because it is either being assumed that rights always entail 
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justiciability in principle, or that justiciability is in practice the only 
way in whkh rights can be effectively guaranteed. It is worth simply 
pointing out first of-all that at the conceptual level, rights need not 
necessarily be associated with the ability to have recourse to the 
courts. 

Secondly, in practice there may be alternative enforcement 
mechanisms which can allow rights to be supported. Thus the 
NESC, for example, was explicit in its 1999 report that: 

The 1..'jell' of the COllncil js that sodal indllsiol1 is not based all a set of 
speCIfic rigblS IIl1derslood ill a justiciable smse. (1999, p. 78.) 

It did 'lualify this with a footnote stating that: 
The COlludl ruogJ1ises thaI delJelopmmts at EU lwei and ill Ire/and ill 
relation 10 Ibe HUll/ail Rigbts Commission ,HIt!] at sOllie slage il1 /be 
juillre brillg Ibe isme ofjusticiabilily illio consideration. (1999, p. 78, 
footnote 21.) 

In its recent 2003 Report the Council first restated its earlier view 
that social inclusion is not based on a set of specific rights 
understood in a justiciable sense. It went on to note that 
commitment to socia-economic rights docs not necessarily entrul 
commitment to judicial review, a Bill of Rights, or insertion of 
socia-economic rights in a constitution. Socia-economic rights can 
be secured by a variety of legal, policy and institutional methods, 
each having strengths, weaknesses and unintended consequences. 
This report's discussion also noted that where socia-economic 
rights are justiciable a number of tensions and complexities can 
arise. These include for example the tension bet\,veen the legal 
pursuit of uni'-)ue remedies or damages and the social policy need 
for enduring systemic remedies, and between the argument from 
principle or precedent that is the focus of judicial decision and 
considerations of aggregate welfare that resolve trade-offs and 
compromises inherent in complex policy issues. 

\X'e have already seen in this context that the Committee charged 
with assessing compliance with the UN Convention on Economic, 
Social and Cultural Rights hos stated (in its General Comment 9) 
that '~thc right t9 an effective remedy need not be interpreted as 
always requiring a judicial remedy", though alternatives must be 
"accessible, affordable, timely and effective" (UNCESCR 1998b). It 
docs go on to state that an ultimate right of judicial appeal would 
also often be appropriate. (rhe Irish Human Rights Commission 
(2003a) interprets the Committee's various Comments as meaning 
that "there is a strong presumption in fa\'our of legal remedy under 
the CESCR".) 

Even if judicial appeal is built in to administrative appeals 
systems, it is important to be clear that this might well apply to the 
decision-making processes in\'olved rather than outcomes per se. 
(This is the case, for example, in the current Irish system of social 
welfare appeals). 

The realisation of economic, social and cultural rights clearly 
depends on the crcation of effective institutions and policies. As 
Daly'S (2002) report for the Council of Europe notes, access to 
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social rights forms a chain whereby the declaration and framing of 
the right, the process whereby it is to be realised and the activities 
and resources necessary to realise it are-all interconnected - or as 
the NESC repon puts it, the link berween rights, institutions and 
commitment is "a loop not a line" (p. 368). The NESC repon 
emphasise:s in particular the connection between rights and 
standards, for example appl)ing to State services. If social and 
economic rights are to be delivered it is necessary to develop 
specific, detailed norms in relation to these rights; establish how 
these norms or standards are to be monitored; clarify the role of the 
state;, establish accessible, transparent and effective- mechanisms of 
accountability; and ensure that all members of society are fully 
aware of the rights and standards that they are entitled to expect. 

This is reflected in, for example, the Review of the National 
Anti-Poverty Strateg), last year (NAPS 2002), where the government 
gave a commitment to inler alia move towards a more formal 
expression of entitJements across the range of public services and to 

setting standards and guidelines regarding the standard of service 
delivery which can be expected by the customer; to monitor, by 
means ,of indicators, access to services of a given standard; and to 

work to improve performance over time; and.to focus on effective 
outcomes and indicators to monitor outcomes, The Review 'also 
stated that the principles set out in the lnternacional Covenant on 
Economic, Social and Cultural Rights and other international 
human rights instruments adopted by Ireland "will inform the 
future development of social inclusion.polic)," (p. 21). 

Before one arrives at, the judgement that in particular 
circumstances justiciability is required to fully and effectively 
support economic and social rights, that case has to be argued on its 
merits rather than taken for granted (I prion', Furthermore, 
justiciability itself may take rather different forms, and may focus on 
processes rather than outcomes. The relevance of these 
considerations in the context of services for people with disabilities 
will become clear as we 'turn to that specific area in the next chapter. 
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Having fLlled in the broader context and made some ~e1evant 
general observations in relation to economic and social rights, we 
now rum to the application of these arguments in the area of 
services for people with disabilities in Ireland. The logic of the 
rights-based approach is widely argued to apply with parcicular force 
in the area of disabihty. Starting from a position where people with 
disabilicies have often in effect been regarded as a problem, the 
central themes in current discourse relate to people with disabilities 
as having rights, rejecting the medical model of disability. We 
therefor.c start thi,s chapter with a discussion of the evolution of 
perspeccives on disability away from the medical model, which has 
been a fundamental shift in thinking world-wide. We then look at 
how this has been reflected in international instruments, and then at 
how it has filtered through to I reland. We then come to the 
centrality of the rights approach in recent r rish debates about 
legislation and disability. 

The way issues relacing to disability·are approached in a particular 
?ociety at a particular point in time, by legislation and by 
institutional structures as ,?,eli as individuals, depends on how 
disability is thought of - which model, as it were, people generally 
have in their min'ds aboU[ the nanire of disability. Recent years have 
seen a major shift in thinking in this regard, away from what has 
been termed the medical model of disability towards what has been 
termed a social model. Arguably, the social model is now itself 
e,"olving towards a model based firmly and explicicly on human 
rights (see for example Quinn 2002). It is worth briefly sketching 
out that e,"olution in thinking, since it provides the backdrop to 
recent Irish debates on the rights of people with disabilities. 

The medical model of disability, which focuses on people's 
specific impairments and implicicly sees the problem as located only 
there. was -for many years the dominant rpocle1 internationally. The 
underl);ng assumptions of that model are that people with a 
(lisability arc different from the norm, and that they need to be 
helped and if possible cured so that they might conform to that 
norm. They are sick, unfortunate, and wiU not be able to have 
autonomy or full participation in society. The power to address the 
"problem" of disability is then located with the medical profession 

19 
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and t~e aim is to cure the impairment. The focus of State activity is 
on rehabilitation, \'ocational training, and shehered employment, as 
\vell as dedicated income support. The emphasis is on the individual 
and their inability, and the result is very often segregation of people 
with disabilities into separate instirutions, in a manner which may 
deprivc them of basic human rights. 

Starting from the early 1970s, this way of thinking about 
disability was increasingly challenged and rejected by people with a 
disability, in f,,'our of what has been termed the social model of 
disability. The central shift in thinking was that disablement arose 
from the environment and the organisation of society rather than 
from the individual and their impairment. Disability is seen as a 
consequence of social, attirudinal and environmental barriers that 
prevent people from participating in society: disability is a social 
construct. Thc focus is then on the need to change socieml 
conditions to accommodate the needs of the person with a 
disability, rather than on curing the impainncnt. Failure to adjust to 
the needs of the person with a disability can be viewed as a form of 
discrimination. Those \\1th disabilities should be able to participate 
in such activities as education, employment, and leisure along with 
everyone else. 

Rather than the medical profession, from the perspecti\'e of the 
social model the power and responsibility to address barriers to 
participation lies with the state. This sea-change in thinking about 
disability has been reflected in a wide range of institutional changes, 
notably a move away from segregated education and 
institutionalisation for people with a disability, and also in anti
discrimination legislation to promote access of people with 
disabilities to employment, transport and sen'ices. A dut), is placed 
on employers and on suppliers of goods and services to "reasonably 
accommodate'" the needs of the person with a disability, to usc the 
term at the hean of disability discrimination Inws in many countries. 
Where possible, sen,ices for people with disabilities should also be 
delivered through the mainstream rather than separately. The 
emphasis is on the ability rather than inability of the person, and on 
changing attirudcs and structures in society. 

While the social model has been enormously influential, it has 
continued to evolve and in particular since the 1980s disability is 
increasingly being seen WIthin a rights-based discourse or ,model 
(see for example Quinn 2002). The human rights perspective on 
disability continues to locate the main problem outside the person, 
in society and in its lack of responsiveness to difference, but 
emphasises that persons with a disability should h,,'e autonomy and 
enjoy the same economic, social and cultural rights as others. 
Persons with a disability should have power over their own lives, 
and should be admitted into the mainstream of society on an equal 
basis with everyone else. The human rights modd is not JUSt 

concerned with restructuring society to meet the economic, social 
and cultural rights of persons with a disability, it insists on their 
right to independence and self-detennination and on full 
participation in aU aspects of life. 
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The disability rights movement can thus be seen as a particularly 
powerful current in a broader human rights agenda. Promoting 
autonomy. valuing difference,- and the neeJ for economic and social 
suppOrts to underpin civil and political rights are common themes 
in that broader human rights agenda which resonate particularly 
deeply in the disability context. The area of disability is thus seen as 
highlighting the inter.dependence of civil and political rights on the 
one hand and economic, social and cultural rights on the other. 
People with (lisability are enticled to the support required to allow 
them to participate fully in the life of their society, to liber;tte them 
in their own lives. 

This hunian rights approach to disability is increasingly reflected 
in and underpinned by international covenants and instruments (see 
for example Quinn, Degener ,I of 2002). There are at present no 
United Naoons human rights treaoes which apply solely to persons 
with disabilities, but their anti-discrimination clauses guarantee that 
the rights recohrnised will be exercised without discincciQn of any 
kind, "such as race, colour, 'sex, language, -religion, political or other 
opinion, national or social origin, property, birth or other status". 
Although disability is not expressly included it is ",idely accepted 
that it falls under the heading "other status" and is thus treated as a 
hJTound in respect of which discrimination, is prohibited. In addition 
the UN General Assembly, in a Declaration on the Rights of 
Disabled Persons in 1975, proclaimed the right of persons with a 
disability to l111er alia respect for their human dignity, to measures 
designed [0 enable them [0 become as self-reliant as possible, and to 
treatment and rehabilitation to enable them to develop their 
capabilities and skills to the maximum and hasten the processes of 
their social integration or reintegration. 

With its emphasis on rehabilitation this Declaration still reflected 
a notion of disability that falls within the medical model. Over the 
following years a much blTeater emphasis on equalisation of 
opportunities was seen, with the 1982 World Programme of Action 
on disability emphasising that the environment largely determines 
the effect of an impainnent on a person's daily tife. States ,",,'erc 
urged in panicular to de\'c!0p and follow a nanonal plan of action 
for people with disabilities, and to draft national rights based 
legislation dealing with disability. In 1993, the General Assembly 
adopted the "Standard Rules on the Equalization of Opportunities 
for Persons with Disabilities", the purpose of which is to ensure 
that all persons with disabilities "may exercise the same rights and 
obligations as others". The Standard Rules emphasise the principle 
of equal rights, and urges states to create the le,bral basis to allow 
persons with disabilities to achieve full participation in aU aspects of 
life. They are not binding on member states, be.ing monitored by a 
United Nations Special Rapporteur who reports to the Commission 
for Social Development. 

As far as the UN Covenant on Economic, Social and Cultural 
Rights is concerned~ the relevant UN Committee issued a General 
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Comment in 1994 making explicit that persons with disabilities 
should enjoy all the rights it sets out on an equal basis with the rest 
of society. Thus the right to education is violated whenever children 
with disabilities are denied access to public educational institutions 
(e.g. because buildings are not accessible) or when their special 
educational needs are not taken into account in developing· national 
educational programmes. According to the anicle on the right to 
health, persons with disabilities must be provided with the same 
level of medical care as other members of society, and have the 
right to have access to, and to benefit from, medical and social 
services which enable them to become independent, prevent funher 
disabilities and suppon their social integration. Similarly the right ro' 
work may be violated when the State fails to adopt adequate 
regulations and policies to make the workplace accessible to 

disabled persons, to provide persons with disabilities with adequate 
technical and vocational guidance to improve their capabilities and 
skills or to suppon the integration of the disabled in mainstream 
employment. 

There remains a concern that the rights of persons with ,a 
disability are not adequately captured and protected in this manner, 
with the lack of binding human rights law for persons with 
disabilities leading to a demand for adoption of a new convention 
specifically to protecr and promote the righrs and dignity of persons 
with disabilities.' In December 2001, the UN General Assembl), 
established an Ad Hoc Committee to consider such proposals. This 
Committee held its first session in mid-2002, and both States and 
experts attending expressed the ,,-iew that a convention would 
improve the quality of life of persons with disabilities by including 
in a single, comprehensive and legall), binding instrument, all the 
norms that are currently dispersed in the existing human rights 
instruments. A number of options for how to proceed were 
proposed, such as elaborating a comprehensive human rights treaty 
tailored to the needs of persons with disabilities versus focusing on 
human rights principles particularly relevant in the context of 
disability. These were considered at the second session of the Ad 
Hoc Committee in June 2003, where it was informall), agreed to 

proceed with the drafting of a convention on the rights of persons 
with disabilities, with a further meeting of the Committee planned 
for May/June 2004. . 

The recent revision of the European Social Chaner in itself 
provides an illustration of changing perspectives on disabilit),. The 
Revised Chaner refers to the right of persons with disabilities to 
independence, social integration and participation in the·life of the 
community, and commits states to not only providing education and 
vocational training and promoting access to employment, but also 
to promoting the full social integration and participation of persons 

J For a number of years a resolution calling for such a convention to be considered 
was tabled at the UN Human Rights Commission sessions, \\.;m Ireland among the 
countries tabling such a resolution. 
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with disabilities, specifically mentioning overcoming barriers to 

communication and mobility and enabling access to transport, 
housing, cultural activities and leisure, This is in contrast to the 
original fonnulation in the 1961 Charter, which referred to 

vocational training and rehabilitation, including "where necessary 
specialised institutions", and to "specialized placing services, 
facilities for sheltered employment and measures to encourage 
employers to admit disabled persons to employment". As Quinn 
(2003) points out, at that time granting access to welfare and 
rehabilitation was seen as exhausting the human rights entitlements 
of persons with disabilities, whereas the Revised Charter reflects the 
paradigm shift from a welfare to a rights approach taking place 
around the world. 

At the Malaga l\Iinisterial Conference convened by the Council 
of Europe in Mal' 2003, a Political Declaration was adopted. In that 
Declaration stares' undertook inter alia to promote the provision of 
quality services, responding to the needs of individuals with 
disabilities which arc accessed via published eligibility criteria, based 
on thorough and equitable assessment, shaped by the disabled 
person's own choices, autonomy, welfare and representation, with 
proper safeguards, regulation and access to independent 
adjudication of complaints. This Declaration is to guide the 
elaboration of a decade-long Action Plan on disability for Europe. 

In an Irish context, the Commission on the Status of People with 
Disabilitics reprcsented a major watershed in terms of the 
articulation of a rights approach to disability. The Commission 
expressed this in the following terms in their Report (1996), based 
on the submissions and listerung meetings which fanned a major 
part of their work: 

People uilh disabilities alld Iheir jamilies nlade it dear Ibal Ihey u'alll 
eqJlali!J',- thaI Ihry 1I'all/ 10 ilion from a reliance on cban,!) lomards 
eslablisbillg basic rigbls. They 11'0111, alld are mtill,d 10, eqllolily alld 
fidl participatioll as citiZflls. (1996, para 1.2). 

Reflecting international trends but also finnly based in the expressed 
,·iews of people with disabilities in Ireland, this was enormously 
influential in establishing the rights-based approach as the frame of 
reference, 

The shift to a rights-based approach is reflected in the way 
disability has now been mainstreamed in the State's main legislative 
weapons against discrimination. In the Employment Equality Act 
(1998) and the Equal Status Act (2000), disability is one of the nine 
stated grounds on which discrimination is outlawed, It is worth 
noting that the protection orib~nall)' provided in the case of 
disability had to be weakened following a Supreme Court judgement 
that the original formulation was unconstitutional, because it 
required employers and service providers to make such special 
provisions as would facilitate people with disabilities who could not 
orherv,rise access the employmem or service, This was held to be a 
breach of propcny rights unless only- nominal costs were involved, 
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so employers and service providers now "'tD' be required to provide 
special arrangements to persons with a disability who could nor 
orherwise access rhe employment or service, and then only if there 
is only nominal COSt involved. The Equality Authority is required to 

promote and defend the rights established in the equality legislation, 
including for people with disabilities, and the complaints of 
unlawful discrimination investigated or mediated by ODEI. the 
equality tribunal, include ones based on disability. 

The aim of mainstreaming services for persons with a disability, 
consistent with the philosophy of the equal status approach, led to 
the dissolution of the National Rehabilitation Board in 2000. The 
newly-established Comhaide was assigned responsibility for 
information, advice and advocacy functions previously carried out 
in relation to disability by the NRB, with functions of the NRB in 
the training and rehabilitation areas taken over by FAS. At the same 
time the National Disability Authority (NDA) was established, a 
dedicated agency to develop and monitor the implementation of 
standards in services for people with disabilities. The Authority 
presents its core role as striving "to ensure that the rights and 
entitlements of people with disabilities are ptotected", and its 
Strategic Plan for 2001 - 2003 is entitled "A Matter of Rights". In 
operational terms, it states, this approach is seen in the 
mainstreaming of a range of programmes and services, including 
training and employment, information and advocacy and in the 
establishment of new institutional StructureS - including the NDA 
itself. 

The rights approach has also come to playa central role in current 
debates about legislation in the disability area in Ireland. The 
enactment of rights based legislation has come to represent a core 
demand of many in the disability sector. This was articulated clearly 
and emphatically at a conference held in December 2001 and 
entitled "Get Your Act Together", immediately prior to publication 
of the Disability Bill, 2001. This was attended by over 400 people, 
individuals with disabilities, families of people with disabilities and 
organisations of and for people \l1ith disabilities. There was what 
was described as "a resounding consensus among the participants 
that the Disability Bill must be rights based and person centred" 
(Conference Report 2002 p. 26). The Conference Report 
highlighted the need for the Disability Bill to reflect "real disability 
rights legislation", and called for it to i1l/era/in 

• Be comprehensive and mandatory, cleady establishing the 
rights of people with disabilities to participate in the 
mainstream of society, clarifying ho\v those rights are to be 
given effect. 

• Focus on the rights of individuals to disability support 
senrices, including a range of advocacy services and 
assessments of needs. 

• Provide for an independent, comprehensive and holistic 
assessment of need. 
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• Pro\,'idc for a mandatory obtigation to meet the needs 
identified in accordance with an indh'idual's Assessment of 
Need. 

• Provide for an independent and effective appeals/mediation 
process. 

The Disability Bill presented to the Oireachtas in December 
2001 was criticised by many in the disability sector as failing to 
reflect this rights focus. Particular criticism was levelled at a clause 
which stated that, "without prejudice to any right of action existing 
apart from the BiU" .. it did not "confer a right of action in any civil 
proceedings by reason ani), of a failure by a public body to comply 
with any duty imposed on it under this Act" (Disability Bill 2001, 
Section 47). After the general election of June 2002, the Agreed 
Programme for Government bern'cen Fianna Fail and the 
Progressive Democrats stated in that regard that: 

IF', .·ill contpl,t, eO/wi/taliolls all th,DisabHilies Bill and •• ill 
bring the al/le/lded Bill throl(~h the Oimleiltas and inc/llde 
prot'lsions for rig!;ts if assessment, appeals, p'misio" aTld 
fIIlore'n/ellt. (2002, p. 27). 

In this consultation process the Department of Justice, Equality and 
Law Reform was assisted by an Expert Consultation Team (of 
which the author was a member). The NDA \vas in\·ited to facilitate 
dialogue ",ithin the disability sector and this led. to the formation of 
the Disability Legislation Consultation Group (DLCG), made up of 
umbrella groups and organizations in the disabitity sector. A.rights
based approach underpins Eqllal Citizens: Proposals Jar Carr Element,- oj 
Disability Legislalioll produced b), the DLCG (and published on the 
NDA's web site) in early 2003 as a key input into the consultation 
proc~ss. Following the completion of th<: consultation process, the 
preparation of a revised Disability Bill is in progress with 
publication expected before the end of the year. Since the rights 
approach plays such a central role in the debate around Irish 
disability legislation and in the DI.CG's proposals, it is worth 
teasing out here some implications of the way these proposals 
envisage that approach being operatioqalised in relation to services. 
(Our focus here is strictiy on the relationship between the rights 
approach and the provision of services, and other aspects of the 
proposals on a range of important issues such as accessibility, 
mainstreaming and disability proofing, public sef':ice employment, 
will not be discussed here.) 

The DLCG believe that new leb~slation on disability in Ireland 
represents an important shift in thinking about how services can be 
provided more effecthoely and efficiently in order to meet the 
expectations and rights of people with disabilities. They believe that 
rights of people with disabilities need to be further elaborated 
beyond those found in anti-discrimination legislation to ensure that 
appropriate economic and social supports are available to enable 
people with disabilities to exercise those rights in practice. The 
proposals identify the positioning of the individual with disabitities 
at the centre of service provision as a key component of the righrs
based approach. ~Through needs assessment and service 
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coordination. resources are attached to the person him/herself. The 
purpose of new legislation should include the establishment of 
enforceable rights to enable people with disabilities to achieve "qual 
access. participation and outcomes in ali areas of service provision 
and employment and to exercise the same rights and obligations as 
others to fully participate in Irish society, including independent 
needs assessment, services, advocacy and redress. 

The DLCG is of the view that there should be a statutory right 
to an independent assessment of need leading to a Statement of 
Need for the individual. The proposals go on to state that: 

The DLCG cOllsider Ihal Ihe righl 10 indepmdel1l /leeds asses,"Jenl 
shollid resllil in semices Ihal are mode available as a righl for people 
.,ilh disabilities. These smices shollid be identified 10 meellhe needs sel 
0111 in Ihe Sialemeni of Need. IlIlhe mnl of senices nol beillg at'ailoble 
a progranIHle of measures S/;Olf/d be pIlI ill place in order 10 realize these 
sen/ices .,ilhill all eslablished timo/ame. (2003, p. 9.) 

It goes on to say that provision should be made for legal redress, 
complaints and appeals. Effective and accessible complaints systems 
shouJd cover ali service provision. These should include service 
providers own internal systems for handling complaints and 
complaints mechanisms of public bodies funding services, and an 
independent complaints process through the Ombudsman's Office 
with enhanced powers. The rights stated in the legislation should 
also be justiciable, with people having access to the courts to 
enforce these rights. These rights should also include advocacy, to 
be provided through an independent advocacy agency. 

The situation envisaged in the DLCG's. proposa1s. in terms of 
services, could be baldly summarised as follows. The individual's 
needs across the range of service areas are [0 be assessed 
independencly - that is, independent of service providers and of 
current availability of services. The services identified by that 
assessment should then be made available as a right. Together with 
orher rights to be set out in the legislation, this right should be 
justiciable. If the services one ha~ been identified as needing are not 
made available, then one can - ultimately - go to court to enforce 
that right against the State. Implicicly but self-evidencly, the clear 
understanding is that the legislation would be framed in such a way 
as to ensure that the courts would indeed "indicate the right to 

those services. 
At first blush, there seems to be a substantial divergence 

between such an implementation of the rights-based approach and 
the more qualified framing of economic and social rights favoured 
by some proponents and discussed in the previous section, with its 
emphasis on the St;tte taking "reasonable steps to promote the 
general and progressive enjoyment" of economic and social rights 
"in view of actua1 conditions. resources and standards". The DLCG 
proposa1s do however £mance the bald outline presented in the 
previous paragraph in (at least) two important respects. 

First, in the event of services not being available "a pro,b'Tamme 
of measures should be put in place in order to realise these services 
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within an established timeframe". This is open to different 
interpretations, and could perhaps be seen as providing some scope 
for the "progressive realization of right~" seen as central by some 
proponents of the rights approach. However, generally this is 
discussed in tenns of rights being progressively realised over time as 
inter alia the society becomes more prosperous and more resources 
become available. The time-scale involved could then be quite long, 
whereas the more obvious interpretation of '\vithin an established 
rime-frame" is that delivery within a relatively shon space of time is 
envisaged. More fundamentall)" a State fully committed to a 
progressive realisation of rights might still find the pace at which 
that couJd be achieved in tenns of services across a very broad 
range indetenninate looking forward, whereas a guarantee that 
specific services will be made available within a specified time-frame 
is clearly envisaged here. 

Secondly, the basis on which the independent assessment of 
needs is itself carried out is clearly of central importance. The 
DLCG proposals explieicly state that needs assessment should 
provide for a professional service and accurate identification of 
needs "that are not influenced by existing service levels or 
COSt/ economic considerations". The proposals do state that 
"detailed guidelines on effective systems, structures and processes 
for independent needs assessment should be made through 
Ministerial regulations which arc supported by NDA Standards and 
Codes of Practice". This seems to relate to the manner in which the 
assessment is carried out, however, rather than to the basis or 
standards against which needs will be judged - although the text as 
quoted is not entirely unambiguous. 

W/e saw earlier that some proponents of explicit recognition of 
economic and social rights see these as (at least in some instances) 
being designed to protect people's ability to enjo), or exercise the 
right up to a defined mirtimum standard: the Oireaehtas rather than 
the courts would then define what that the minimwn is, as in the 
case of Social Welfare enticlements. What seems to be envisaged 
here (again subject to some ambiguity in interpretation) is quite 
different: professionals are to base their assessment of needs on 
standards that have not been set down or endorsed by the 
Oireaehtas. It hardly needs to be said that this is likely to prove 
unpalatable to those who arb'lle against justiciability of economic 
and social rights on the basis of the primacy of the legislature. 

The Human Rights Commission has published its observations 
on the DI.CG's proposals (2003a), focusing on the 
recommendation that "provision should be made for legal redress, 
complaints and appeals" in [he context of the provision of services 
to m·eet independently assessed needs. The primary purpose of 
these observations is to explore whether, or to whar extent, 
intemationallaw supports this proposal. The conclusion reached, on 
the basis of an examination of the General Comments of the 
UNCESCR Committee already discussed in earlier chapters, is that 
"the International Covenant on Economic, Social and Cultural 
Rights is indeed supportive of the kind of proposal made by the 
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DLCG" (2003a). It does however acknowledge that these 
Commems leave open the door to egually effective administrative 
remedies, as mentioned earlier. In addition, while there mar indeed 
be a strong presumption in favour of legal remedies under the 
CESCR, this.docs not necessarily imply a judicial appeals procedure 
designed to ensure that an individual receives all the services an 
independent assessment process has determined they need. Again, 
the way the DLCG's proposals arc interpreted is critically 
imponant. 

\'(/e will rerum to these issues in our concluding chapter. First, 
though, it is helpful to put them in comparative perspective by 
examining how some other countries approach the provision of 
services and advocacy -to people \\lith disabilities. From this 
examination, presented in the next chapter, some imponam lessons 
emerge which mal' be helpful in thinking about how best to proceed 
in the Irish casco 
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In order to inform the Irish debate, we now turn to a review of 
structures and approaches in a q.umbcr of other rich countriesto"the 
provision of services and advocacy to people With disabilities. The 
countries co\'cred all share with Ireland a legal structure based on 
common law, so lessons of most direct. relevance to Ireland can be 
learned. The countries covered are the USA, Australia, New 
Zealand. Sweden and the UK, and we first describe the way the 
review was framed before prcsenqng the results. 

As noted in the introductory chapter, our focus in this study is 
strictly on services - health, education, personal social services -
and advocacy rather than on access to public or private buildings, 
transport. or employment. Within this, the approaches adopted in 
different countries can usefully be studied in terms of four distinct 
areas: 

• Assessment 
• Provision of services 
• Appeals/enforcement 
• Advocacy. 

To provide a framework for the comparative review, a number of 
key questions have been identified in each of these areas: it has not 
always been possible to answer them definitively, but they serve to 

structure both the investigation of country approaches and the 
presentation of the material here. These questions are as [oUO\\,s: 

1/ ASSESSMENT: 

(a) Is there an entitlement or right to an assessment of needs? 
(b) If so, what form does this assessment take? 

29 
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(c) Are there established.(nationaP).standards for service levels 
and quality against which the assessment is made? 

(d) Can the resources available to the provider affect the 
assessment? 

(e) Is the assessment carried out by the service provider or by 
an independent entity? 

(f) Is the assessment a unified one oc are there different 
assessments for different areas of need (e.g. health vs. 
education)? 

2/ PROVISION OF SERVICES: 

(a) (In what sense) Is there an entitlement/ right to services? 
(b) Does this cover the services indicated by an assessment of 

need? 
(c) What do the services provided generally cover' 

3/ APPEALS/ENFORCEMENT: 

(a) Is there a right to appeal against an assessment? 
(b) If so, is the adjudicating body independent of the service 

provider? 
(c) Ifservices indicated by an assessment of need are not being 

delivered, is there a right to appeal to a third' party? 
(d) If so, is this body independent of the service provider? 
(e) How can this appeals body seek to enforce a favourable 

judgement? 
(I) Can resource constraint be used by the provider/State to 

justify non-delivery of services? 
(g) When can someone not receiving what they 

appropriate services succeed in 
entitlements/rights through the civil courts? 

4/ ADVOCACY: 

regard as 
enforcing 

(a) In addition to provision of information, is there available a 
State-supported service to help people understand and 
claim their entitlements to services? 

(b) Can this service represent people in seeking to claim these 
entitlements / get-better' services? 

(c) Is this advocacy service independent of the service 
provider? 

With these questions to the forefront, we now look in-rum at the 
approaches adopted in the USA, Australia, New Zealand, Sweden 
and the UK in these areas. 
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In the USA, there are twO separate types of laws relevant to 

services for people with disabilities. One set of laws prohibit 
discrimination against individuals with disabilities. The most 
prominent of these is the Americans with Disabilities Act (ADA) of 
1990. This prohibits discrimination on the basis of disabiliry in the 
areas of employment, State and loca] government, public 
accommodations, commercial facilities, transportation, and 
telecommunications. Title II of the ADA requires that State and 
local governments give people with disabilities an equal opportunity 
to benefit from all of their programmes, services, and activities, 
including health care and social services. (fhis in\'olves in particular 
access to their buildings and communicating effectively with people 
who have hearing, vision, or speech disabilities.) Title III of the 
ADA prohibits discrimination by private businesses, including, 
among others, health and social service providers, educational 
institutions, and shops rendering consumer services (e.g., dry 
cleaners and beauty salons). Title IV of the ADA requires phone 
service providers to establish a relay service for customers with 
speech and hearing impairments. Section 504 of the Rehabilitation 
Act also places a nondiscrimination requirement on services 
pro\·ided by recipients of federal grants. 

These laws do not in themselves require the provision of health 
and personal services, nor assessments of the need for services. 
They simply require that any goods, services, accommodations, etc., 
provided by an entity subject to the laws must be made available on 
a non-discriminatory basis to people with disabilities. (One might 
caregorise certain requirements of the non-discrimination laws, such 
as the duty to make reasonable accommocbtions and to provide 
auxiliary aids, as a requirement to provide a service, but this is 
ret,rarded not as a special service but as an element of not 
discriminating.) As far as health and associated services arc 
concerned, the Department of Health and Human Services (DHHS) 
seeks to ensure that people have equal access to and opportunity to 

receive services in all health and associated programmes without 
facing unlawful discrimination. 

People with disabilities mal' have a right to assessment of their 
personal health and medical needs by statutory and local 
government health care and social service providers, as well as need 
for auxHiary aids or services. However, this assessment will relate to 

(he service area involved and generally be carried out by the service 
provider - e.g. by a care centre, to assess whether they can meet the 
needs of the person invoh·ed. There is no unified assessment of 
need across different areas, nor is there generally a right to an 
assessment independent of the service provider. Developmental 
Disabilities legislation requires various kinds of services to be 
provided for habilitation, training, and residential services for 
persons with disabilities meeting the statutory eligibility standards. 
The federal Medicaid programme provides funding for various 
kinds of health-related services and establishes standards and 
procedures for such services and for establishing eligibility for them. 
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Each of these and similar statutes contains its O\\ln criteria for 
eligibility, specifications of types of services authorised and required, 
assessment requirements, and proc~durcs for review and appeal of 
unfavourable determinations. 

People who believe rhey have experienced discri!11ination 
because bf their disability (or race, age, sex etc.) by a health care or 
human services provider receiving funds from the DHHS may file a 
complaint with the Office for Ci\·il Rights (OCR). (Such providers 
include hospitals, nursing homes, community mental" health centres, 
alcohol and drug treatment centres, family health centres and clinics, 
physicians, day care a.nd senior citizen centres.) The OCR is 
independent of service providers and of the Department of Health 
and Human Services, operating under the Department of Justice. 
Discussion and mediation must be tried first, and resolves most 
complaints. I f agreement is not rcached the case enters the litigation 
stage and can end up in the Supreme Coun. Penalties can include 
injunctive relief, damages and civil penalties for the discrimination 
involved. 

The ADA, does not provide a generalised right to a particular 
health or therapeutic service/support or standard of service for 
those with disabilities. Nonetheless, this anti-discrimination 
legislation, with its focus on the "treatment of those with disabilities 
versus those without, can have a significant impact on service 
provision. This was illustrated in 1999, in the Supreme Coun ruling 
on the "Olmstead case". Title II of the ADA and its implementing 
regulation n::"Iuire public entities to administer their pro,brrammcs "in 
the most integrated setting appropriate to the needs of ,!ualified 
individuals with disabilities," that is, a setting which "enables 
individuals with disabilities to interact with non-disabled persons to 

the fullest extent possible." The Supreme Coun ruled that under 
cerrain circumstances, this requires states to provide community
based treatment for persons with disabilities. The Court said that 
institutionalizing a person with a disability who can benefit from 
li\'ing in the community and wishes to do so constitutes 
discrimination because it severely diminishes the individual's ability 
to- interact with family and friends, work and make a life for him or 
herselt~ 

The decision also makes clear that the right of people with 
disabilities to receive services in the "most'integrated setting" is not 
absolute. Title II does not requIre measures that would 
"fundamentally alter" the narure of a public entity's probTfammcs, 
and costs may bear on that determination. In the Olmstead ruling, 
the Supreme Court indicated that. In evaluating a state's 
"fundamental alteration" defence, COUrtS are to consider not only 
the cost of providing community-based care to indi\Oiduals, but also 
the range of services the state provides to others ,,:ith disabilities 
and the state's ob)igation to mete out those services in an eqw~able 
manner. A State may demonstrate compliance with the ADA by 
adopting a plan to provide senrices in the "most integrated setting" 
that is comprehensive and effective and by ensuring that any waiting 
list for community-based services mo\-es at a reasonable pace. This 
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ruling is having a major impact on the approach to provision of 
services in institutions \'ersus the community, and is requiring very 
substantial additional expenditure. Partly in response, the Federal 
government introduced the New Freedom lnitiativc for Americans 
with Disabilities in 2001 aimed at pf()\'iding"greater opportunity for 
work and integrated community living. An Executive Order from 
President Bush called for a broad review of federal laws, 
probrrammes and policies that may interfere with community based 
living for those with disabiHties. 

As far as advocacy is concerned, various divisions and agencies 
under the Department of I-II-IS provide information, help people 
understand their entitlements, and gi\'c ad~'ice 01). how to submit 
claims and complaints. In addition, the Department of Justice can 
represent people pursuing ADA cases. 

The comparison with education is instructive. The Individuals 
with Disabilities Education Act requires public schools to make 
available to all children with disabilities a free appropriate public 
education in me least restrictive environment appropriate to their 
individual needs. People with disabilities have a right to evaluation 
of their education needs. Each public school child who recei"es 
special education must have an Individualised Education 
Programme, qcvised by his or her tcachers, parents, and where 
appropriate the student. This setS goals and specifies what 
additional supports etc. are required, with" re-c\'aluation at least 
every three years, in accord v.ith nationally-established standards 
and procedures. Parents who disagree with an assessment can take 
their child for an independent educational e\'aluation, and ask the 
school system to pay. J f they agree u;th the assessment but not the 
programme, they can appeal to a State-level board, which is 
independent of rhe se"'ice prm·iders. If still dissatisfied, rhey can 
file a complaint wirh the OCR. The Office of Special Education 
Programmcs·monirors State compliance and the results adlie\-ed for 
students with disabilities. 

Despite this, education services for srudents with disabilities still 
vary substantially from state to state, with the level of funding 
playing an important role - alrhough the federal government has 
injected significant resources since 1999 to try to reduce gross 
disparities between states in terms of levels of financial pro\Tision. 
Lack of resources may not in principle justify non-delivery of 
services, but in practice the onus may "be cast back on the disabled 
individual and/or parents to challenge that failure through rhe 
courts Entitlement to an independent assessment ana to the 
provision of sClyices assessed as required arc still clearly much more 
firmly based under rhe Individuals with Disabilities Education Act 
than in the area of health and related services. 
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In Austrilia the Disability Services Act (1986) provides the basis 
on which services arc to be provided to people with disabilities -
including rehabilitation therapies, advocacy and information 
services. respite care, employment training and supponed 
employment services, as well as assistance with modification of 
accommodation ~nd meeting special transport needs. The relevant 
l\1inister has the power to approve classes of services to be 
resourced by the federal govenl.ment, and to set standards which 
must be met in the delivery of these services. The aims include 
assisting people \\o;th disabilities to receive services necessary to 
enable them to work towards full participation as members of the 
community. The Act states explicitly that "in construing the objects 
and in administering this Act, due regard must be had to the limited 
resources available to provide services and programmes under this 
Act". 

The decision as to which services to suppon and what standards 
to set in the provision of these services thus appears to reSt fully 
with the l\:fjnisrer. The monitoring of service standards covers both 
government and non-government service providers. In the majority 
of cases this combines pro\~der self-assessment with a level of 
independent morutonng. Service agreemems between the 
government and the disability service provider dictate the quality 
expected and these agreements are reviewed regularly. 

There is a federal agency which undertakes assessmem of needs. 
the Commonwealth Rehabilitation Service (CRS). \'(Ihen the CRS 
takes on a case it tailors an individual programme to suit the c~em's 
needs. but. [he client is not direcdy involved in their assessment. 
Specific agencies or networks of agencies in the different states also 
carry out assessments with public funding - in South Australia, for 
example. there is a stare-wide network of five agencies. These have 
differing procedures, and generally cover only health and personal 
services, with distinct assessments required for different areas of 
need such as education. There is no national standard for 
assessments, in terms of what services will be deemed necessary in 
particular circumstances. The Department of Health and Family 
Se['\~ces is currendy considering an independent assessment and 
referral mechanism for people with disabilities. 

The Disability Services Act requires that services for people with 
disabilities be provided in a manner consistent with their rights as 
Australian citizens and as human beings - including the right to 
dignity, privacy, choice and the fulfIlment of their capacity to 

contribute fully to community life. The Disability Discrimination 
Act (1992) and the Equal Opportunity Act (1994), as well as statc
level equal opportunities legislation, specify that people with 
disabilities have the same rights as other members of the Australian 
community to the assistance and support thar will enable them to 

exercise their rights, discharge their responsibilities and attain a 
reasonable quality of life. This anti-discrimination legislation defines 
disability-based discrimination and clearly prohibits it, with the 
stated ovcrall aim bcing complete social equality and integration for 
people with disabilities. The DDA prohibits discrimination in the 
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areas of work, housing, education, access to premises, and, provision 
of goods and services. The key term employed is 'reasonable 
accommodation' or reasonable adjustments that have to be 
undertaken by-the employer, service provider, government or other 
entity. The Disability Discrimination Act does not establish 
entitlement to services, it establishes a complaints-based process in 
relarion to discrimination. 

An overall planning framework for Commonwealth (federal) 
agencies to ensure access to all Commonwealth programmes, 
services and functions for people with a disability was set out in the 
Commonwealth Disability Strategy (1994). This, together with the 
Disability Discrimination 'Act, 'is presented as reflecting a change in 
focus from a welfare approach to a rights-based approach to 
meeting the needs of people with a disability. Quotations from the 
Strateg); help to convey this emphasis: 

This Strategy takes liS jilrlher toward ollr goal of beillg a 
progressive, jair and iJ1C/usil!e society in which all citizens bat-'e 
equal rights. 
The Strategy is based 011 a belief that people with a disabtJity 
bat-'e the same fimdamelltal nghts as other AustralfallS, aJ1d 
sboJtld hat-'e eqllal opportllnities.to participate ill cOlllljllmi(y life. 
Tbe ComtJIo!lwealthgot'e11lfJJeJlt recognises. that each perso1lwith 
II disability has a right to: 

• be recognised as (J J.,lolllable citizen; 
• bqJ.,'e equal access to the ,!ysleIJls 0/ society, the e!lflirofllllent and 

COIIIIIIII;li(y life; 
• the opportllnity./o contri/Jlfte to tbe economic, .social, political alld 

CII/Illra/.Jije oj Ihe conmllmi!)'; 
• have their need.s recognised in the planning a1ld ad",iniJlratiol1 oj p"b/ic 

sen'ices al1d illjrastruc/II1T1S; 
• ma.'\7H1ise opporlllJlitieJ-jor their iJldependence; 
• participate in decisi01is 1l'bicb affect their lit'es' and tbe cOl/lIlJIO/ilies';l1 

wbich tbf!)' Iit-'e; and form and maif1/aill relatiol1sbips of Ibe;r cboice. 
The Strategy is also seen as providing a framework to meet 

Australia's obligations under the UN Standard Rules on the 
Equalisation of Opportunities for Persons with Disabilities. 

The Strategy seeks to address access by people with a disability 
to the services which are available to the rest of the communi~'. It 
takes as given the conrinuing need for a range of specialist services 
to support people with, a disability, where necessary) to ·gain access 
to the systems and facilities of community life, and does not deal 
with those services: it concentrates on activities by agencies to 
reduce or eliminate barriers within mainstream Commonwealth 
programmes. "It does 110/ relate 10 proposals for illcreased OlltlayS 011 disability 
seroim (italics added)." A Commonwealth Office of Disability 
un~ertakes a range of functions in connection with the Strategy 
including assisting Departments and Agencies to identify and fulfil 
their responsibilities. 

Advocacy and appeals mechanisms are available under the anti
discrimination and egual opportunities legislation. Complaints can 
he made to independent state-level legal or advocacy agencies, 
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which will mediate with service providers. They can also forward 
complaints to the Human Rights and Equal OpportUnities 
Commission (HREOC). However, this focuses primarily on 
discrimination in employment, and HREOC itself states that "The 
Commission is not a major source of information or expertise on 
disability specific programmes including those under the Disability 
Services Act". Issues relating to seryice provision are channellc::d 
through administrative complaints procedures. While HREOC can 
require organisations to develop action plans towards compliance 
with the DDA, it has no power to enforce action plans. The 
government's principal response in this context is to fund third 
parry, non-judicial, advocacy support for people with a disability. 

New Zealand has recently embarked on a fundamental 
restructuring of its health services, which has major implications for 
services to people with disabilities which have not yet fully worked 
their way through. The NZ Public Health and Disability Act (2000) 
now provides the basis on which health and support service~ are to 
be provided to people with disabilities. The main focus of that Act 
is to set up a structure of (21) District Health Boards throughout 
the country, and in time these will become responsible for disability 
support services, which as yet remain centrally administered by [he 
Ministry of Health. Among the stated objectives of the Public 
Health and Disability Act is "the promotion of the inclusion and 
participation in society and independence of people with 
disabilities" and "the best care or support for those in need of 
services". However, it also states explicitly that "these objectives are 
to be pursued to the extent that they 'are reasonably achieved within 
the funding provided" (3 (2)). 

The District Health Boards, already responsible for e.g. hospital 
se.rvices, are in time to become responsible f9r detennining heal$ 
and disability strategies, and providing or arranging for both health 
and disability support services. Their core function is "to ensure the 
provision of services~'. This will be within the framework of national 
health and national disability strategies. The development and 
application of national standards, quality assurance and monitoring 
for health services is explicitly legislated for; disability support 
services are 'not m-entioned e-xplicitly in that context. Tlie act 
imposes obligations on the District Health boards to provide 
services and to promote the inclusion and participation of people 
with disabilities - it is not- framed in terms of rights or entitlements 
of individuals in relation to services. The Jl..linister of Health rna)' 
require the District Health Board to provide, or arrange for the 
provision of, specified services, having. regard to the health strategy 
and the disability strategy. It is worth noting that at least some 
organizations representing people \N;th disabilities oppose the 
devolution of responsibility to District Health Boards for disability 
support services, on the grounds that it would "re-medicalise" 
disability since these boards are dominated by health professionals 
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who will tend towards a biomedical perspective rather than seeing 
disability in social and em'ironmental tenns. 

The NZ Disability Strateb')', drawn up by the Ministry of Health 
in 2001, has among its objectivcs to "ensure rights for disabled 
people". Irs Introduction states rhat: 

Tbe desire to break dOlllJJ tbe bam·eTs thaI ((luse disability is 
(liso doseIJI linked 10 ideas about/be JJII/J/(U/ ngbts oj peopl€! mlb 
illljJaimmlls. IPilboul bUll/au rigb/s IJIf call1lot lil'~ as filiI 
b"nlon beillgs. HIIIJlall ri...~b/s illc/llde political chil, social, 
mllllral and teO/JOII/ic ngbts. HIIIII(}IJ rights are described 0' 
intemationol ins/mlllen/s... III lVe11' Zealalld Ille baJ'e 

legislatioll SIIch as Ihe Bill of Righls Acl, the Hlllllall Rights 
Ael and Ihe Pri,'acy Act. (200 I, p. 9) 

The Strategy does not however specify any rights for disabled 
people (irs preferred tenn) in relauon to services, over and above 
the general provisions included in the Bill of Rights and the Human 
Rights Act; and rights of service uscrs under the Code of Health 
and Disability Services Consumers' Rights (see below). Instead, it 
aims to "uphold and promote the rights of disabled people", 
committing the government [0, illler alia, 

• Review Human Rights legislation to ensure the ongoIng 
enhancement and strengtherung of the rights of disabled 
people. 

• Investigate, and if appropriate, suppOrt, development of a 
United Nations Con-TIlDon on the rights of disabled 
people. 

• Investigate the level of access that disabled people have to 

indepcndent advocacy, and address any shortfall in service 
provISIon. 

• Evaluate New Zealand's performance on the rights of 
disabled people. 

• Consider rusabled people whenever New Zealand's 
performance. is being evaluated against international human 
rights obligations. 

1\5 far as service provision is concerned, the Strategy includes a 
commitment to "cr.eat~ a quality assessment and sen.'ice delivery 
system that is centred on disabled people, ensures their participation 
in assessment and service dclhicry, has invisible borders and is easy 
[() access". It also includes commitments to "investigate the 
development of a holistic approach to assessment and service 
provision, that applies across agencies and funding sources", and to 
"identify unmet need and develop affordable solutions to fill these 
gaps". 

In another significant recent structural change, disability support 
services are now assessed and awarded through.a Needs Assessment 
& Service Coordination system. This was set up in response to the 
widely held belief by rusablcd people that needs assessment was 
budget driven. Needs Assessment is in principle now separate from 

4 The 1·luman Rights '\Ct \\'as amended in 2000 to explicitly include disability. 
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Service Coordination, so that needs are assessed without any 
reference to resource availability.:' However, these assessments are 
then passed on to the Service Coordination function which does the 
rationing. (Some disability groups see recent changes, although 
developed and framed in terms of empowerment of disabled 
people, as, in practice, a move away from the previous situation 
where people had entitlements to services towards what are in effect 
capped budgetS without entitlements.) I t is not entirely clear that 
disabled people have a rigbl to a needs assessment, this is not 
explicitly stated in law or regulation; however, since an assessment is 
necessary to qualify for state provision of services, it is felt that such 
a right might indeed be upheld in coun. 

A set of rightS for users of health and disability services are set 
out in the Code of Health and Disability Services Consumers 
Rights. This covers hospitals, doctors, special. needs assessors, and 
other providers, whether public or private, and entitles consumers 
to i11ter alia non~discrimination and proper standards. An 
independent Director of Advocacy has' been established to 
purchase, administer and promote advocacy services. Advocates and 
the Health and Disability Commissioner can assist in. progressing a 
complaint, bur providers are obliged to do only "what they 
reasonably can under the circumstances". In practice the Health and 
Disability Commissioner Act is used little by clisabled people so far, 
and its emphasis is not on enforcing rights. Like the. Human Rights 
Act, it has focused on mediation, low·level dispute. resolution rather 

. than case law determination of rights. Over 85 per cent of the 
complaints to the Health and Disability Commissioner are referred 
by the investigation service to the advocacy service, which so far 
appears to have functioned primarily as a complaints sen:ice. 

This complaints mechanism is open onl}' to those already getting 
health and disability services, not those who are unable to access 
services in the first place. Human rights-related legislation could 
perhaps be employed in such a situation, though this remains to be 
clarified. Availability of clisability suppon services at present is seen 
as constrained in particular by workforce, training and remuneration 
issues. 

SOCial, economic and cultural rightS are mentioried in me S,vedish 
Constitution, but this does not give them the status of 
Constitutional rights that the inclividual can use in legal actions. The 
stated aim of policy is that people with disabilities have the same 
chance as others of participating in community life. Responsibility 
for achieving this objective is borne by society as a whole, but 
ultimately by the state, local authorities and county councils. 

Social rights covering social services, health, and education are 
enshrined in law, and apply to people witll clisabilities in the same 

:. In practice, it appears the separation of needs asscs~mc:m and ser .... ice 
coordination may often be ignored in many districts. 
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way as everyone else. The ambition is for financial security and 
social rights to be guaranteed to all citizens - nO! by being focused 
on certain hard-pressed groups in society, but by being given to 

everyone. Each person who resides in a 'municipality has "a right to 
assistance from the social welfare board for his support and way of 
life in general"; this covers both cash assistance and care and other 
services. However, the right to assistance is not defined with any 
great precision in the (1980) Social Services Act, and the application 
of this right varies gready from one municipality to another. The 
National Board of Health and ·Welfare issues general advice and 
guidelines to the municipalities, but these need not follow them. 
Appeals are processed by a system of administrative courts, but 
these decide every case on its merits without establishing precedents 
that would appl)' more generally. The county council is also 
responsible for public health and medical services, with supervision 
by the National Board of Health and Welfare. The (1982) Public 
Health and Medical Services Act leaves county councils with a good 
deal of freedom to organise these services according to local 
conditions. 

Over and above these general provisions, there are a number of 
rights and financial benefits that supplement and augment welfare, 
notably for people with. functional impairments. This is set out in· 
special legislation, initiall), for "developmentally disabled persons", 
i.e. those with an intellecrual impaittnent (1986) and then a broader 
codifying refottn in 1994, the LSS (Support for Persons ",ith 
Certain Functional Impairments). This is stated to be based on an 
environmental view of disability (a handicap is not viewed as a 
characteristic of a person, but as something that arises when a 
person with a functional impainnent is confronted by an 
inaccessible environment) and on the principle of universal human 
equality of dignity and rights, so persons with functional impairment 
must be b~ven the opportunity of taking part in the life of the 
communit)' 6n the same terms as others. Social welfare services 
must endeavour to ensure that persons who for various reasons 
encounter considerable difficulties in their everyday life are enabled 
to participate in the life of the community and live on the same 
tenns as others. 

Division of responsibility is critically important in the Swedish 
case. The state is responsible for legislation, social insurance, 
planning, and setting out the objectives of policy. However the local 
authorities have basic responsibility for education, housing, child 
cate and social senT.ices, and the county councils have primary 
responsibility for health care. Local authorities and county councils 
enjoy great freedom to decide on the quality and narure of the 
measures actually undenaken, and they themselves levy ,taxes to 
finance their work. It is the local authorities' social services that 
have ultimate responsibility for ensuring that all those who are 
resident in the area obtain the support and help·they need. 

In tettns of responsibility for different types of benefits and 
services, the National Social Insurance Board provides full financial 
assistance for the hiring of personal assistants; financial assistance to 



40 ON RIGI ITS· BASED SERVICES FOR PEOI'IJ~ \\'1ITH DISABILITIES 

families for home care of a child with disabilities; and financial 
assistance for modifications to vehicles for disabled drivers. County 
councils provide free or subsidised travel; orthopaedic and technical 
aids and equipment (such as wheelchairs, lifts); rehabilitation 
services (including occupational therapy, physiotherapy and speech 
therapy); and extension education. ~Junicipalities provide special 
housing; adaptations to housing; shan-stay respite homes; support 
families; dedicated recreational facilities; and special schools. 

A centml element in the legislation is the appeal procedure. 
Those entitled under the legislation can appeal to count)' 
administrati\'e courts if they are not receiving the services they 
believe they are entitled to, and about two-thirds of appeals are 
decided in favour of the indi\idual. Refusals to pro\,ide the sen,ices 
is genetally justified by lack of money (and there is no state subsidy 
to counties). For example, in refusing people applying for places in 
group homes, municipalities typically do not deny that the service 
was needed, but state no places are available. The administrative 
courts, including the Administrative Supreme COUrt, do not accept 
financial aq=,1Uments where the need appears pressing (e.g. an 
individual "ith disability and living with elderly parents) but can do 
so when it is less urgent (e.g. an individuaJ in an institution, where 
the policy of dc-institutionalisation is being implemented over time). 
Further. the court judgments may not then be implemented: a 
significant proportion of positive judgments are ignored by the local 
authorities, and the national governmenr and the courts have no 
power to force them to follow the law, there are no binding 
sanctions. Fines on such authorities were however introduced in 
2000 by the National Board of Health and Welfare and arc 
becoming, increasingly common. 

There is also a Disability Ombudsman appointed by the 
government to monitor the rights and interests of people with 
disability, so that people with vatious kinds of disability can 
participate fully in the life of the community and live on the same 
terms as others. This is based on the UN Standard Rules on the 
Equalization of Opportunities for Persons with Disabilities, adopted 
by the General Assembly of the UN in 1993, which lay down what 
is required of a state to ensure that people'with disability' have the 
same opportunities as other citizens. Sweden has approved the 
Standard Rules and undertaken to comply with them. The Disability 
Ombudsman was established in 1994 among other things to 

monitor how the Standard Rules are observed in Sweden. (The UN 
Committee on Economic, Social and Cultural Rights has however 
criticised Sweden on the basis that the Covenant on Economic, 
Social and Cultural Rights is not fully incorporated into its le!,,,,1 
sys_tem. so that the· rights covered by it may not be directly im'oked 
before the courts.) 

The Disability Ombudsman in\Westigates complaints from 
individuals who consider that they have been excluded ur 
discriminated against o\ving to their disability. The investigation may 
be concluded by the Ombudsman issuing a formal opinion. The 
Ombudsman mar also contact local authorities, businesses or other 
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organisations in order to achieve an improvement for people with 
disabilicy. If the matter involves inadequacies in current legislation, 
the Disability Ombudsman can draw the attention of the 
GO\'ernment to this.. La\\,)'crs in the Ombudsman's office also 
provide addce on rights, laws and rules, relating to, for example, 
employment, education or health care. A person who is dissatisfied 
with the decision made by an authority in those areas can, for 
example, get advice from the Ombudsman on how to appeal against 
it. As regards discrimination in employment only, staff of the 
Ombudsman may rcpreseIU an individual in her/his action in the 
Labour Court. 

The Ombudsman and disability rights orh",nisations meet 
regularly to exchange::: information and develop collaboration, and 
the Ombudsman also collaborates with other authorities working 
within the disability sector, for example, the National Board of 
Health and Welfare, the National Board of Housing, Building and 
Planning, and the National Road t\dministration. The Disability 
Ombudsman also moruwrs work in the area within the EU, the 
Council of Europe and the UN, and together with Sweden's other 
Ombudsman organizations - including the Ombudsman for Equal 
Opportunities (focused on gender), the Ombudsman against 
Discrimination because of Sexual Orientation, and the Ombudsman 
against Ethnic Discrimination - participates in \'arious international 
fora on human rights. 

In the UK, the Disability Discrimination i\ct (ODA) (1995) gives 
disabled people rights in the areas of employment, access to goods. 
facilities and services, and buying, or renting land or property. Pan 
III of the DDA gives disabled people rights of access to everyday 
services that others wke for !:,J'fanted. It is unlawful for a provider of 
goods, facilities or services to discriminate against disabled people 
by: 

• refusing to pro\,jde a service without justification; 
• providing a,scnrice to a lesser standard withour justification; 
• providing a service on worse terms without jusnfi,cation; 
• failing to make reasonable adjustments to the way services 

arc provided for disabled people; 
• and, from [he )·ear 2004. failing to make teasonable 

adjusonents to the physical features of service premises, to 

overcome physical barriers to access. 
Those affected include, central and local government services, 
courtS, hospitals and doctors' and dentists' clinics, and bus and 
railway stations. Cases where individuals feci the DDA has been 
breached can be brought to the Disability Rights Commission 
(ORC) and the county courts. The DRC is an independent body set 
up by the Government to help secure civil rights for disabled 
people. 

However, health and social services per se are covered by the 
DDA only in the sens-e that a disabled person muSt not receive less 
fa\'ourable treatment in receipt of those services as compared to a 
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non-disabJed person, as with any other service provided to a 
member of the public. There is no right to a specified level of 
services set nationally. The officially-stated aim is to ensure that 
there is no discrimination on the grounds of disability in delivering 
health and social services. Under health and social services 
legislation, entitlement to services is based largely on the assessment 
of need. In practice there is 'substantial variation in the delivery of 
services across the UK because eligibility criteria are set locally, by 
the relevant local authorities responsible for health and social 
services. It is however becoming dear that, once an individual is 
assessed as eligible, entitlement to services may be vindicated 
through the courts. 

Statut0D-' guidance on "Fair Access to Care Services" 
(Department of Health, 2002) has recently been developed and 
circulated to councils ';.vith social services responsibilities throughout 
England and Wales. This sets out a framework for determining 
eligibility for adult social care, covering how councils should carry 
au( assessments and reviews of needs and support individuals 
through these processes. The aim is to have a more consistent 
approach to eligibility and fairer access to care services across t,he 
country. None the less, it is explicit that in setting their eligibilit), 
criteria local councils should take account of their resources, local 
expectations, and local costs. I t is not intended that individuaJs with 
similar needs receive similar services up and down the country, and 
because of different budgetary decisions some councils will be able 
to provide services to proportionately more people seeking help 
than others. Case-law up to the House of Lords has made clear that 
councils are obliged to assess everybody· who presents as needing 
their services, regardless of resources. Councils thereafter have to 
meet the person's "reasonable needs", they must. have transparent 
eligibility criteria that enable them to prioritise what needs it is 
reasonable to meet, and in establishing those criteria they can take 
resources available into account. 

As far as advocac), and suppon to ensure that people with 
disabilities get proper service Dr treatment from health and social 
services is concerned, Sections 1 to 3 of the Disabled Persons 
(Service, Consultation and . Representation) Act 1986 provide for 
"authorised representatives"; this has not been implemented, but a 
recent government-appointed task force recommended that doing 
so could strengthen access for those people who would benefit 
from trus type of representation. In terms of assessments for social 
care, the 2002 "Fair Access" guldelines set out that councils should 
promote the deve10pment of· services that provide imerpreters, 
translators, advocates, and supporters to help individuals access and 
make the best use of the assessment process. There should be one 
assessment, it should be rounded and person-centred, and where 
appropriate should take account of health and housing needs as well 
as social care. Councils should recognise that individuals are the 
experts on their own situations and encourage a pannership 
approach to assessment. 
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The Special Educational Needs and Disability Act (2001) seeks 
to improve the standard of education for children with Special 
Educational Needs and brings access to education within the remit 
of the Disability Discrimination Act. This makes it unlawful for 
education providers to discriminate against disabled pupils, students 
and adult learners. In addition, local education authorities and 
schools are now under a duty to plan to increase progressively the 
accessibility of schools to disabled pupils. 

To conclude this chapter, we highlight the main findings from its 
review of approaches to provision of services to people with 
disabilities in some other countries, 

In the USA, people with disabilities may have a right to 

assessment by statutory and local government health care and social 
services providers, but only in relation to the services those agencies 
provide. Anti-discrimination legislation does not provide a 
generalised right to a particular health or support service or standard 
of service for those with disabilities. It can nonetheless have a 
significant impact on service provision, as illustrated by the impact 
of the recent "Olmstead" Supreme Court ruling in promoting a shift 
from institutional ~o community-based care. 

In Australia, classes of services to be provided to people with 
disabilities and standards to be met-in the delivery of those services 
are set by the relevant Minister; the Disabilit), Services Act makes 
explicit reference to resource constraints: "due regard must be had 
to the Hmited resources available to provide services and 
programmes under this Act". 

New Zealand has set up a needs assessment and co-ordination 
system, which assesses needs without reference to resource 
availabilit)" but these assessments do not entitle people ro the 
services identified as needed: the distinct Service Co-ordination 
functio,n is responsible infer alia for rationing. 

In Sweden. social, economic and cultural rights are mentioned in 
the Constitution, but this does not give them the status of 
Constitutional rights which can be used in legal actions. Social rights 
covering health and social services are enshrined in law, but in 
practice the services available differ substantially· from one area to 

the next. 
In the UK,· health and social se,,~ces are not covered by the 

Disability Discrimination Act, and there is no right to a specified 
level of services determined nationally. Under health and social 
services legislation, entitlement to services is based largely on 
eligibility criteria set at 10c31 level and assessment of need carried Out 

by the relevant local authority setting those criteria. Councils are 
obliged to assess everybody who presems as needing their services, 
regardless of resources. Councils thereafter have to meet the 
person's "reasonable needs", they must have transparent eligibility 
criteria that enable them to prioritise what needs it is reasonable to 

meet, and in establishing those criteria they can take resources 
available into account: 
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The adoption of a "rights-based approach" in legislation has come 
to constitute a core element being sought by groups representing 
people with disabilities and those working with them. This provides 
the rationale for the present study, which seeks to conrribmc to the 
on-going debate about how best ro proceed legislatively in 
addressing services for people with disabilities in Ireland. In this 
concluding chapter, our aim is to highlight the key findings of the 
study and try to tease out their implications in a constructi\'e 
fashion. 

We have seen that current consideration of the rights-based 
approach to services for people with disabilities is taking place 
within a much broader debate about economic and social rights in 
Ireland as elsewhere. It is in the area of disability that these broader 
issues are first being addressed in very concrete terms, so the 
direction taken there may have implications for many other areas of 
economiC and social policy. The present study makes clear that the 
assumption which often seems to undertie arguments from both 
proponents and opponents, that adopting a rights approach has a 
clear and transparent interpretation, is not in fact warranted. This 
means that a variety of approaches to delivering services, framing 
entitlemems and institut;ing enforcement mechanisms can 
legitimately be seen as arising from a rights perspective. 

In Ireland, the status of economic and social rights has been 
debated particularii' in the context of the Constituuon. The 
Constitution Revie\v Group's majority decision against 
incorporation of new economic 31)d social rights \yas driven by the 
arguments also most frequently advanced in the broader debate: 
that enshrining economic, social and cultural rights is an 
encroachment on democracy, transferring power from elected 
represematives to the judiciary, and that the resource implications 
are unwarranted and/or unpredictable. On the other hand, the 
recognition of"economic and social rights in the Constitution, or in 
law, is arbTued by some propon.cms nQr to cOI}"fer absolute personal 
rights regardless of cost. A common [heme among those 
proponents is that those opposing such recognition do not 
appreciate that such rights could be framed or would he interpreted 

44 
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in a manner that met their concerns about the implications for 
resource allocation. 

It appears to be commonly taken for brranted in the Irish debate 
that there is an imegral link between the rights and justiciability -
because it is either being assumed that rights always entail 
justiciability in principle, or that justiciability is in practice the only 
way in which rights can be effectively !,TUarantced. It is important to 
be clear that at the conceprual level rights need not necessarily be 
associated with the ability to have recourse to the couns, and in 
practice there may be alternative enforcement mechanisms which 
can allow rights to be effecovely supported. 

The logic of the rights.based approach is widely argued to apply 
with particular force in the area of disability. The Repon of the 
Commission on the Status of People with Disabilities (1996) is 
widely seen as a watershed in Irish disability policy, setting the 
rights-based approach as the framework of reference. The perceived 
failure to base the Disability Bill presented to the Oireachtas in 2001 
on an explicit rights foundation was critical to the governmem's 
decision to undertake a funher consultation process. The proposals 
for core elements of a revised Disability Bill prepared by the 
Disability Legislation Consultation Group (DLCG) see a rights
based approach as central. and detail what they sec that entailing. 

The recent proposals produced by the DLCG in terms of 
services can be baldly summarised as fol1ows. The individual's needs 
across the range of service areas are to be assessed independently, 
the services identified as needed by that assessment should then be 
made available as a right, and together with other rights to be set 
out in the legislation this should be justiciable. If the services one 
has been identified as needing afe not mad~ available, .then one can 
- ultimately - go to coun to enforce that right abrainst the State. 

At first blush, there seems to be a substantial divergence 
between such an implementation of the rights-based approach and 
the more qualified framing of economic and social fights advanced 
by some proponents. Those proponents emphasise for example the 
"progressive realization" of these rights and the State taking for 
example "reasonable steps to promote the general and progressive 
enjoyment" of economic and social rights "in view of actual 
conditions, resources and standards". The DLCG proposals do 
nuance the bald summary presented in the previous paragraph,' and 
these elaborations are open to different interpretations. However, 
on the face of it the impon of the proposals still seems to be that 

6 The most imponant (jualifications or ebburarions in [his respect are that in the 
event of services not being available "a programme of measures should be pur in 
place in order to realize these sCC\'ices \,.[ithin an established timcframe", and that 
"detailed guidelines on effeCTive systems, srrucrurcs and proccssc.. ... for independenr 
needs assessment should be made through Miriisterial n:gulations which arc 
supponed by NDA Srand:uds and Codes of Practice". 
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5.4 
Transparency 

and Entitlement 

decisions about service provision and consequently resource 
allocation would be made by professionals and the couns, without 
reference to the Oireachtas and unconstrained by the availability of 
resources. 

Without repeating the detailed findings of our review, the 
approaches adopted to pro\;sion of health and other suppon 
services in the other countries reviewed in Chapter 4 - the USA, 
Australia, New Zealand, Sweden and the UK - could not be 
characterised, and do not operate, in that way. In the USA people 
with disabilities may have a right to assessment by statutory and 
local government health care and social services providers, but only 
in relation to the services those agencies provide. Anti
discrimination legislation does not provide a generalised right to a 
particular health or support service or standard of service for those 
with disabilities. In Australia, classes of services to be prO\;ded to 
people with disabilities and standards' to be met in the delivery of 
those services are set by the relevant .Minister, and the Disability 
Services Act makes explicit reference to resource constraints. New 
Zealand has a needs assessment and co-ordination system which 
assesses needs without reference to resource availability, but these 
assessments do not entitle people to the services identified as 
needed: the distinct Service Co-ordination function is responsible 
inler alia for rationing. In Sweden, social rights covering health and 
social services are enshrined in law, but in practice the services 
available differ substantially from one area to the next. In the UK, 
entitlement to services is based largely on eligibility criteria set at 
local level and assessment of need carried out by the relevant local 
authority sening those criteria. Councils are obliged to assess 
everybody who presents as needing their services, regardless of 
resources. Councils thereafter. have to meet the person's "reasonable 
needs", they must have transparent eligibility criteria that enable 
them to prioritise what needs it is reasonable to meet, and in. 
establishing those criteria they can take resources available into 
account. 

We have argued that adoption of a "rights approach" to the 
provision oEdisability-reiated services would not necessarily involve 
acceptance that independent assessment of need carry with it 
justiciable rights to services. Such a combination, though seen by 
people with disabilities as desirable or indeed essential, might be 
expected to be anathema to those arguing that economic and social 
rights differ fundamentally from civil and political rights, and that 
the separation of powers is the best guarantor of not only civil and 
political libeny but also economic and social progress. The position 
currently adopted by many people with disabilities no doubt reflects 
their long-running experience of services that do not meet their 
needs and their disappointment with alternative approaches, but if 
carried to the extreme it runs the risk that "the best may be the 
enemy of the good": an impasse would be to no-one's advantage. 
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Without in any way pre-judging how the political process is likely to 
address current legislative issues, it may be worth seeing if there are 
ways to make progress incrementally while leav ing the most hotly 
contested issues, relating to justiciability and to ultimate control of 
resources in particular, to one side. 

With this in mind it may be useful to distinguish two different 
aspects of service provision: what people actually receive, and what 
they are entitled to and know they can access. At present, people 
with disabilities face not only what they clearly regard as seriously 
inadequate levels of service provision. They also face the frustration 
of not (generally) having an entitlement to those services, and very 
often having to work hard to find out and access what is available. 
(Much of this also applies to users of for example the health 
services generally.) There; is ljttle transparency in the way the 
resources made available nationally.are allocated, and at local level 
there may be substantial variation in the services available from area 
to area or Health Board to Health Board. Those seeking to access 
services are to a large extent disempowered, at the mercy of what 
they may well see as arbitrary or capricious decisions by various 
organs of the state. 

For those with long memories this has echoes of the system 
whereby, up·to the early 1970s, those in need but not meeting the 
qualifying conditions for the various social welfare schemes could 
apply for safety-net income support through "Home Assistance". 
The scope for local discretion and lack of formalised entitlement 
meant that there was substantial variation across areas in ,the 
amounts actually paid out, and the scheme was replaced in 1973 by 
Supplement..~,,· Welfare Allowance, with nationally-set qualif)1ng 
criteria and payment rates. 

In the same vein, it is wunh tentatively suggesting that it would 
be a significant advance if: 

• the state, through the relevam authorities, set out clearly 
what level of service provision the current level of resource 
is intended to underpin; 

• people with disabilities not only knew what this level of 
service provision was at individual level, but had an 
entitlement to those services with associated enforcement 
mechanisms; 

• It was,also set out in concrete tenns how services are to be 
improved over time as more resources become available. 

Once ag.tin this obviously has parallels' with the current situation 
with ,respect to soCial welfare payments. The Oireachtas votes ea~h 
year on the level of payment for each social welfare scheme, but 
people then have an entitlement to that level of support if they meet 
the qualif)1ng conditions, with a formal appeals procedure. A 

, system of entitlements is thus entirely consistent with the primacy 
of the legislature. The actual level of expenditure in a given year on 
social welfare may well be different to that budgeted for, because 
the numbers claiming on different schemes may differ from that 
anticipated in framing the budget. The granting of entitlements does 
in that way dilute the most direct fonn of control over resources, 
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but adjustments can be· made [0 [hose enticlements in subsequent 
years, if necessary, to fit within [he resources the political process 
decides to make available. 

It may be objected, with some force, that the parallel is unhelpful 
because service provision cannot be seen in the same. light as social 
welfare payments. The contingencies being dealt with are much 
more varied, and the decision is not simply whether someone is or 
is not to benefit, but rather which services and to what level they 
should receive. I n addition, the case for discretion and judgement in 
the allocation of the 3\·ailablc resources to ma.ximise the benefits 
may well be stronger in the case of services. However, it hardly 
seems conducive to either efficiency or equity if the state is not in a 
position to set out clearly the level of sen;ices that it aims to make 
a\'ailable with a given lJuantum of resources. Indeed, if it cannot say 
that, how can rational decisions about either the size of the overall 
resource bundle for those sen'ices or its allocation across different 
uses be made? 

Having arrived at a position where the state was able to specify 
the level of services it intends to make available. attributing that as 
an entitlement to individuals would be possible. As well as working 
to empower the individual, this could provide another lever to 

promote efficiency in the production of services. I t may once again 
be'objected that services are different to cash transfers and that it is 
much more difficult to define entitlement in an operational way. It 
may also be asked why there should be cnticlcments to services for 
people with disabilities when there.is no generalised entitlement to, 

for example, health services for the population as a whole; While it 
is certainly true that framing a system of entitlements to services is 
challenging, the Health Strategy Qllality and Fainless: A Health System 
for }··Oll has in fact already set out a commitment to preparing new 
legislation "to move away from the rather theoretical model of 
'eligibility' to a system of enticlement to sen'ices within a reasonable 
timeframe" (p. 74). 

Furthermore, in thinking about service provision there is an 
increasing emphasis on "attaching the money to the person", as 
reflected, for example, in the DLCG's proposals emphasis that 
funding should be attached to the person, so that where possible 
people with disabilities are responsible for organising their own 
provision. It may then be possible to define areas and deb>rees of 
need and identify the base level of resources to be devoted to each, 
in the form of ~ash transfers or direq provision, Anyone meeting 
the criteria would be enricled to that level of support, with resources 
for additional needs adjudicated on through a transparent process, 

It may also be objected that key service provision decisions are 
often made at local rather than national level, at the level of the 
Health Board for example, and that the discretion this provides is 
an essential clement in current struCtures. Once again this is an issue 
that will have to be faced in the health services context as well. The 
best balance between Oocal) discretion and (national) rules is always 
a difficult one to find. A system of entitlements could clearly allow 
for some scope for discretion at local lc\'cl but specify a minimum 
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set of services applying throughout the country. Any meaningful 
system of entitlements also has to have a credible appeals and 
enforcement mechanism, and international experience suggests a 
'range of approaches arc possible in that regard. 

'Having spelt out the le\'el of services it sees as underpinned by 
current resources, the state would also be in a position to set out in 
concrete terms how it intends to progressively improve the services 
made available over time as resources become available. A svstem of 
independent assessment of needs for people with disabiliti'es could 
then playa key rolc. \Xfhile this assessment would not automatically 
mandate' access to the full range of services seen as needed by the 
assessors, a clear picture of the gap between actual and desired 
services would be seen, ~fld that-could be a critical input into the 
planning process. It would also Serve to inform the public debate 
and political process in addressing the issue of resource alk'>Guio!l' 

The discussion here has been ar a high level of generalit), and the 
practical difficulties to be faced in developing a transparent system 
of service provision. and entitlements are not to be underestimated. 
Success is' not guaramcc_d and certainly could not be arrived at 
o\'ernight, but, if -set out as a priority objecti,,:e. could be worked 
towards over a period. j\bny of the challenges invoked \\;1I have to 

be dealt \vith anyway if the Strmegic I\lanagernent Initiative is to be 
fuU), implemented in the public service and the capacit), to make 
long-term planning and resource allocation decisions is to be 
properly developed. From the perspective of those advocating a 
rights approach, the framing of entitlements would be a crucial step 
forward and the gap between what is currently provided and what is 
independently assessed as required would become visible. From the 
perspective of those arguing for the primac), of the political process, 
[hat transparency would be a key ingredient in promoting infonned 
public debate and the making of resource ailocation and 
redistributive choices through that process. 
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